Google 


This  is  a  digital  copy  of  a  book  lhal  w;ls  preserved  for  general  ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  pari  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  thai  was  never  subject 

to  copy  right  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  dillicull  lo  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  lo  a  library  and  linally  lo  you. 

Usage  guidelines 

Google  is  proud  lo  partner  with  libraries  lo  digili/e  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  lo  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  panics,  including  placing  Icchnical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  n  on -commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  thai  you  use  these  files  for 
personal,  non -commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  lo  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  lile  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use.  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  slill  in  copyright  varies  from  country  lo  country,  and  we  can'l  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  lexl  of  1 1  us  book  on  I  lie  web 
al|_-.:. :.-.-::  /  /  books  .  qooqle  .  com/| 


PRIVATE  LIBRARY 

OP 

JOHN  E.  SPRINGER. 

NO. 

1 

i 

1 

, 

1 


s 

£6 

fi/ny 


THE 


JUSTICE  OF  THE  PEACE 


A  COMPENDIUM 


OF  THE 


/ 

UkW  RELATING  TO  JUSTICES  OF  THE  PEACE  — THEIR  POWERS 
AND  DUTIES  — THE  PROCEDURE  IN  JUSTICES'  COURTS, 
WITH  FORMS  OF  PRQCESS  AND  ENTRIES 

USED  THEREIN. 


By  WILLIAM  L.  MlfRFREE,  Sen., 

Author  of  "  Skerif*,"  "Official  Bonds,"  Etc. 


*  -M       t  J  .J  * 


I 

•    _ 


•  «  « 


.  '  -       ,       -  ,  -  ..      , 


*  .» 


ST.  LOUIS, 
THE  F.  H.  THOMAS  LAW  BOOK  COMPANY. 

1886. 


Entered  according  to  Act  of  Congress  in  the  year  1836,  by 

W.  L.  MURFREE,  Sr., 
In  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


370013 


•   •  *»•  *        T  a    v         V.  fa  fc        •  »  k  -.*'..*  .    >  »»  fr» 

fc  WW'te  r        *       *  #  -  *  \  W  •        *-         *  "       *,  w      *      * 


St.  Louis,  Mo. : 
Pre$$  of  Nixon- Jones  Printing  Co. 


PREFACE. 


It  has  been  the  purpose  of  the  author  of  this  work  to 
compress  into  a  single  volume  all  the  principles  of  law 
which  relate  to  the  office  of  justice  of  the  peace,  as  the 
presiding  officer  of  a  subordinate  but  important  judicial  tri- 
bunal, and  as  a  useful  public  functionary  discharging 
numerous  miscellaneous  duties  very  essential  to  the  secur- 
ity and  well  being  of  the  community. 

The  task  of  collating  these  legal  principles  is  less  arduous 
than  it  appears  to  be,  because  the  numerous  statutes  pre- 
scribing the  functions  of  the  justice  and  regulating  the  pro- 
cedure in  his  court  are  strikingly  similar  in  all  the  States. 

The  variations  have  been  carefully  noted  in  the  text  of 
the  work,  and  for  this  purpose  the  statutes  of  all  the  States 
which  relate  to  the  office  of  justice  of  the  peace  or  the  juris- 
diction and  procedure  in  his  court  have  been  examined  and 
compared. 

It  should  be  borne  in  mind  that  many  cases  of  impor- 
tance, contested  in  courts  of  record,  from  their  nature,  neces- 
sarily originate  in  justices'  courts,  and  in  view  of  that  fact, 
it  is  obvious  that  every  practitioner  engaged  in  such  cases 
should  be  familiar  with  the  procedure  of  the  lower  court 
and  especially  with  the  limitations  upon  its  jurisdiction. 
To  this  point  very  special  attention  has  been  devoted . 

While  the  work  is  particularly  intended  for  the  use  of 
practitioners  both  in  justices'  and  appellate  courts,  it  is  also 

(in) 
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designed  for  justices  themselves,  and  for  their  convenience 
a  large  number  of  carefully  prepared  forms  have  been 
inserted.  These  will  be  found  sufficient  and  appropriate 
in  any  State  as  they  have  been  prepared  with  that  view 
after  a  careful  examination  of  the  forms  prescribed  or  sug- 
gested in  the  statutes  and  codes  of  the  several  States. 

W.  L.  MlJRFREE,  SR. 

St.  Louis,  April  20,  1886. 
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PART  I.  ::  ; 

GENERAL  COMMON  LAW  AND  STATUTORY  POWER  AND  DUTIES 

OF  JUSTICES  OF  THE  PEACE. 


■  ^ 


CHAPTER    I. 

Origin  of  the  office — Common-law  duties  of  justice  of  the 
feage — General  statutory  powers  and  duties — Modes  of  elec- 
tion AND  APPOINTMENT  —  QUALIFICATION  —  BONDS  —  INDUCTION  INTO 
OFFICE. 

Section. 

1.  Origin  of  the  office  of  justice  of  the  peace. 

2.  Powers  of  justices  of  the  peace  in  England — Court  of  Quarter  Ses- 

sions — Its  jurisdiction — Justices  of  the  Quorum. 
8.  General  powers  of  American  justices  of  the  peace. 
4.  Duties,  the  discharge  of  which  require  the  co-operation  of  two  ex 

more  justices. 
6.  A  single  justice  may  act  unless  the  statute  expressly  requires  two 

or  more. 

6.  The  functions  of  the  American  justice  now  chiefly  judicial  — 

Volume  of  their  jurisdiction. 

7.  Justice  a  statutory  officer — Re-enactment  of  his  common-law 

powers. 

8.  Ancient  and  modern  modes  of  selecting  justices — Changes  of  mode 

In  England  and  in  America. 

9.  Qualifications  of  a  justice  —Who  may  be,  and  who  can  not  be,  in- 

ducted into  that  office. 

10.  Where  a  woman  can  not  be  a  justice  —  Qualification—  Massachu- 

setts. 

11.  Women  can  not  be  justices — What  offices  they  can  hold  —  Maine. 
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t 
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12.  Justice  a  constitutional  oflQcer  —  Consequent  immunities — Sub- 
*  jectto  no  new*  penalties  or  qualifications — Louisiana — Penn- 
sylvania. m  ,V   v 

13.  Constitutional  Jaw — Law  authorizing  justices  to  keep  their  offices 

otherwise  than  in  accordance  with  the  general  law  is  unconstitu- 
tional — Nebraska. 

14.  Justice — Term  of  office  —  Vacancy  in  office,  how  filled,  and  when 
,  • .  *•  -  4fc  occurs  —  Kansas. 

15/jJfustice  —Tenure  of  office  —  When  to  be  elected — Constitutional 
■T'-.'     law. 

/•  16.  Justice  —  Election  of— Term  of  office— Bale  on  that  subject  — 
Kansas.  • 

17.  Tenure  of  office  —  Where  a  justice  duly  elected,  but  not  qualified 

is  a de  jure  justice  —  Kansas. 

18.  When  a  justice  is  a  de  facto  officer  only  — Ruling  on  that  subject — 

Wisconsin. 

19.  Notary  public —When  and  where  a  justice  is  a  notary  public — 

And  vice  versa  —  Georgia. 

20.  Mayor — When  and  where  can  not  be  endowed  with  functions  of 

a  justice  — North  Carolina. 

21.  Succession — Justice  in  possession  of  docket  of  his  predecessor 

presumed  to  be  lawfully  in  such  possession. 

§  1.  Origin  of  the  office  of  Justice  of  the  peace.  —  The 

office  of  justice  of  the  peace  is  one  of  honorable  antiquity. 
Originally  in  England  the  conservation  of  the  peace  was 
committed  to  a  number  of  official  persons  ranging  in  dignity 
from  the  king  downwards.  The  lord  chancellor,  the  judges, 
sheriffs,  coroners,  constables,  were  all  by  virtue  of  their 
offices,  conservators  of  the  peace,  empowered  to  arrest 
offenders  and  by  imprisonment  or  otherwise  to  secure  their 
appearance  before  the  appropriate  tribunals.  Besides 
these,  who  acted  by  virtue  of  their  offices,  there  were  an- 
ciently conservators  of  the  peace  who  held  no  other  office, 
and  who  were  the  predecessors  of  the  modern  justices.  They 
were  originally  chosen  in  full  county  court  before  the 
sheriff,  but  upon  the  accession  of  Edward  III.,  their  selec- 
tion was  transferred  to  the  Crown,  and  some  years  after- 
wards their    powers    were  greatly  enlarged    by  act  of 
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CH.  I.]  JUSTICES  OF  THE  PEACE.  §    2 

Parliament,   and  thenceforward  they  were    denominated 
justices  of  the  peace.1 

§  2.  Powers  of  Justices  of  the  peace  in  England  — 
Court  of  Quarter  Sessions  —  Its  Jurisdiction  —  Justices 
of  the  Quorum.  —  At  common  law  the  functions  of  a  justice 
of  the  peace  were  strictly  limited  to  the  preservation  of  the 
peace,  and  his  action  was,  except  in  the  matter  of  minor 
misdemeanors,  merely  preventive  and  provisional.  They 
could  cause  one  to  be  arrested  for  treason  and  murder,  or 
other  felony,  but  they  could  not  try  or  punish  for  offenses 
of  that  grade.  They  could  bind  over  to  keep  the  peace 
persons  whom  they  had  adequate  reason  to  suspect  contem-  < 
plated  a  breach  of  it,  but  when  the  offense  had  been  con- 
summated, if  it  was  of  a  grave  character,  they  could  only 
take  such  measures  as  would  secure  the  appearance  of  the 
delinquent  before  the  higher  tribunals.  In  this  respect, 
their  powers  were  nearly  or  quite  identical  with  those  of 
their  modern  successors,  who  possess  everywhere  the  pre- 
cautionary and  provisional  jurisdiction  held  by  justices  of 
the  peace  under  the  common  law.  The  Court  of  Quarter  Ses- 
sions in  England,  held  by  two  or  more  justices  of  the  peace, 
had,  it  is  true,  by  the  statute  of  34  Edward  III.  chapter  1, 
nominal  jurisdiction  in  case  of  treason  or  felony ;  but  as 
their  commission  provided  that  they  should  not  proceed  to 
judgment  in  any  case  of  difficulty  without  the  presence  of  a 
justice  of  the  King's  Bench  or  of  the  Common  Pleas,  all 
grave  cases  were  remitted  to  the  Assizes,3  and  the  jurisdiction 
of  the  Court  of  Quarter  Sessions  over  any  cases  of  felony 
was  practically  abandoned. 

It  may  here  be  remarked  that  in  the  English  system  there 
were  nominally  two  grades  of  justices  of  the  peace,  the  sim- 
ple justice  and  the  justice  of  the  quorum,  the  latter  being 

1  1  BU.  Com.  849. 

S4B2A.Gom.S7S;5Bac  Abr.405;3  HaleP.0.48. 
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§    4  JUSTICES   OF  THE   PEACE.  [PART  I. 

one  of  those  indicated  in  the  commission  as  selected  to  com- 
pose the  Court  of  Quarter  Sessions.  The  commission  enu- 
merated all  the  justices  by  name  and  added  that  any  two  or 
more  of  them,  of  whom  (qttoiwm)  A.,  B.f  C.,or  D.. must  be 
one,  might  inquire  of  and  determine  felonies  and  other  mis- 
demeanors—  the  last  named  persons  were  spoken  of  as 
justices  of  the  quorum.  The  distinction  practically 
amounted  to  little  or  nothing,  for  the  whole  list  of  justices 
was  usually  repeated  in  the  quorum  clause  of  the  commis- 
sion, "except  perhaps  only  some  one  inconsiderable  person 
for  the  sake  of  propriety."  * 

§  3.  General  powers  of  the  American  Justice  of  the 
peace.  — The  modern  justice,2  therefore,  may  be  regarded 
as  possessing  all  the  powers  granted  to  justices  by  the  com- 
mon law,  and  in  addition  many  very  important  and  diversi- 
fied functions  conferred  upon  him  by  statute.  In  some  of 
the  States,  the  justices  of  a  county  form  a  police  board  who 
are  intrusted  with  control  of  all  matters  of  county  police, 
the  superintendence  of  public  buildings,  roads,  bridges,  fer- 
ries, the  collection  and  disbursement  of  county  funds,  the 
custody  and  maintenance  of  lunatics,  the  adjudication  of 
questions  of  lunacy,  the  control  of  paupers  and  vagrants, 
and  other  similar  subjects  of  great  importance  to  the  peace 
and  comfort  of  society. 

§  4.  Duties,  the  discharge  of  which  requires  the  co- 
operation of  two  or  more  justices. — Besides  the  duties 
required  in  a  few  of  the  States,  of  the  justices  acting  col- 
lectively as  a  county  court,  other  duties  are  in  some  cases 
imposed  by  statute  upon  two  or  more  of  them.  These 
duties  are  deemed  appropriate  for  justices  but  they  are  held 


l  1  Bla.  Com.  862. 

*  The  word  "Justice"  will,  throughout  the  remainder  of  this  work,  be  used  to 
designate  the  "  justice  of  the  peace/'  and  whenever  it  is  applied  to  any  other  Judi- 
cial officer,  such  officer  will  be  distinctly  and  definitely  indicated  in  the  context. 
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too  important  to  be  intrusted  to  a  single  magistrate  of 
that  grade.  Thus,  in  Maine,  when  the  legal  right  of  a 
couple  to  be  married  has  been  duly  questioned  according  to 
the  statute  of  that  State,  it  is  the  duty  of  the  clerk  of  the 
town  to  withhold  the  certificate,  essential  to  authorize  a 
lawful  marriage,  until  the  matter  has  been  decided  by  two 
justices  who  have  heard  both  sides  on  the  question  .*  And 
in  the  same  State  it  is  required  that  three  justices  shall 
decide  upon  the  amount  necessary  to  redeem  land  levied 
on,*  and  in  Massachusetts  there  is  a  similar  provision  for 
cases  of  that  character.8 

In  Maine  two  or  three  justices  of  the  quorum  may  re- 
ceive the  disclosure  of  an  insolvent  debtor  and  approve  the 
bond  which,  under  the  statute  of  the  State,  he  must  give 
in  proceedings  of  that  description. 

In  Vermont  it  requires  two  justices  to  issue  a  warrant  to 
arrest  a  stranger  likely  to  become  chargeable  as  a  pauper, 
and  after  due  examination  cause  him  to  be  removed  from  the 
town.6  And  it  is  necessary  to  have  three  justices  to  adjust 
the  damages  due  on  account  of  floating  timber  lying  upon 
lands  or  dams.6  And  in  that  State,  as  in  many  others,  pos- 
sessory actions  of  forcible  or  unlawful  entry  and  detainer 
must  be  tried  before  at  least  two  justices,  to  whom  the 
complaint  must  be  made;  and  by  whom  the  preliminary 
process  must  be  issued.7 

In  New  Hampshire  two  justices  are  required  to  adminis- 
ter the  official  oath  to  all  clerks  of  courts,  to  all  military 
officers  above  the  rank  of  field  officers,  and  to  all  other  officers 
appointed  by  the  Governor  and  Council,  and  it  is  worthy  of 
note  that  in  this  State  the  old  forms  are  so  far  kept  up  that 

lBmr.  Stats.  Me.  (1883),  p.  516.    See  pott,  1 41. 

»  Rev.  Stats.  Me.  (1888),  p.  618. 

S  Pab.  Stats.  Mass.  (1882),  p.  1013. 

«  Rev.  Stats.  Me.  (1888),  pp.  846, 847,  {  16. 

•  Rev.  Law  Vt.  (1880),  f{  283&-288S. 

•  Rev.  Law  Vt.  (1880),  {  8239. 

t  Rev.  Stats.  Vt  (1880),  {{  1804,  et  $eq. 
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it  is  necessary  that  one  of  the  two  justices  officiating  at  this 
ceremonial  shall  be  "of  the  quorum"1  A  single  justice, 
it  would  seem,  can  be  trusted  to  administer  the  proper  oath 
to  numerous  other  officers. 

In  Connecticut  a  single  justice  may  discharge  all  the  du- 
ties incident  to  his  office  without  the  co-operation  of  another 
justice  or  any  other  official.  The  only  exception  seems  to 
be  that  in  cases  of  forcible  entry  and  detainer  he  must  act 
with  a  county  commissioner •* 

§  5.  A  single  Justice  may  act  unless  the  statute  ex- 
pressly requires  two  or  more.  — In  general  a  single  jus- 
tice is  competent  to  act  alone  in  all  matters  which  are  within 
the  jurisdiction  of  an  officer  of  that  grade  at  all.  When- 
ever jurisdiction  is  conferred  upon  a  justice  by  a  statute  a 
single  justice  may  exercise  }it,  unless  the  co-operation  of  an 
additional  magistrate  is  expressly  required  by  the  terms  of 
the  statute. 

§  6.  The  functions  of  the  American  Justices  now 
chiefly  Judicial  —  Volume    of    their  Jurisdiction. — The 

most  marked  distinction  between  the  ancient  and  the  mod- 
ern justice  is  that  the  latter  is  a  judicial  officer,  having  a 
civil  jurisdiction  which,  although  minor  and  limited,  is  as 
distinctly  judicial  as  the  jurisdiction  of  the  Supreme  Court 
of  the  United  States.  The  limits  of  this  jurisdiction  have 
been  very  rapidly  extended  for  years  past,  and  the  volume 
of  business  transacted  in  the  "  rough  and  ready  "  justice 
court  has  increased  in  proportion,  until  now  it  is  absolutely 
immense.  In  the  number  of  cases,  of  course,  the  aggre- 
gate justice  courts  infinitely  exceed  the  courts  of  record, 
and  it  is  very  safe  to  say  that  the  amount  of  money  put  in 
jeopardy  in  the  lower,  is  much  greater  than  that  involved  in 

l  Gen.  Laws  N.  H.  (1887),  p.  65. 
*  Gen.  Stats.  Conn.  (1867),  p.  64. 
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the  more  formal  litigation  of  the  higher  courts.  In  view 
of  the  importance  of  this  great  and  growing  jurisdiction, 
the  legislatures  of  several  States  have  sought  to  systematize 
the  practice  prevalent  in  those  courts,  and  without  compli- 
cating proceedings  to  secure  the  clearness,  uniformity,  and 
accuracy  of  pleading  and  practice  so  essential  to  the  due 
administration  of  justice. 

§  7.  Justice  a  statutory  officer  —  Re-enactment  of  bis 
common-law  powers.  —  It  has  already  been  said  that  the 
modern  justice  has  all  the  powers  vested  by  the  common 
law  in  his  predecessor,  but  it  may  be  added  that  almost 
without  exception  those  powers  and  the  duties  incident  to 
their  exercise  have  been  defined  and  re-enacted  by  statute, 
so  that  in  effect  the  justice  of  each  State  is  a  statutory 
officer  whose  powers  are  limited  and  whose  duties  are  de- 
fined by  positive  law. 

§  8.  Ancient  and  modern  modes  of  selecting  jus- 
tices—  Changes  of  mode  in  England  and  in  America.  — 

It  has  already  been  said  that  at  an  early  day  in  the  history 
of  English  law  the  selection  of  justices  or  their  predecessors, 
conservators  of  the  peace,  was  transferred  from  the  free- 
holders to  the  Crown,  and  it  may  be  remarked  that  a  sim- 
ilar change  took  place  in  the  office  of  sheriff.1  In  the 
United  States  the  tendency  has  been  and  still  is  to  diminish 
the  number  of  offices  filled  by  appointment,  and  increase 
those  selected  by  popular  election.  In  most  of  the  States 
not  only  are  sheriffs  and  other  ministerial  officers  chosen 
by  the  people  at  the  general  election,  but  justices  and  most 
judicial  officers  of  a  higher  grade  are  selected  in  the  same 
manner,  and  in  some  of  the  States  the  change  has  been  so 
general,  that  scarcely  any  officers  of  importance  owe  their 
positions  to  any  other  source  than  the  will  of  the  sovereign 
people  expressed  in  its  primary  capacity. 

l  See  Murfree  on  Sheriffs,  $  8. 
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A. 

(a.)  In  the  State  of  Maine  the  older  system  prevails,  and  justices  In 
general,  and  trial  justices,  in  common  with  other  judicial  officers,  are 
appointed  by  the  Governor,1  and  hold  their  offices  for  seven  years. 

(ft.)  In  New  Hampshibe,  too,  the  Governor  appoints  the  justices, 
whose  commissions  become  void  after  the  lapse  of  five  years.3 

(c.)  The  same  rule  is  in  force  in  Massachusetts,  where  the  Governor 
by  and  with  the  advice  of  Council,  appoints  all  judicial  officers,8  includ- 
ing justices,  and  designates  those  of  them  who  shall  act  as  trial  justices, 
and  those  hold  their  offices  as  such  for  three  years  after  their  designa- 
tion.* 

(d.)  In  Vermont  the  office  of  justice  Is  elective.  These  magistrates 
are  chosen  by  the  freemen  of  the  towns  by  ballot,  and  hold  their  offices 
for  one  year.6  They  are  commissioned  by  the  Governor  of  the  State,  and 
required  to  take  an  official  oath  before  entering  on  the  duties  of  their 
offices.  • 

(e.)  In  Connecticut  and  Rhode  Island  justices  are  chosen  by  popu- 
lar vote.  In  the  former  State  they  hold  their  offices  for  two  years;  in 
the  latter,  if  elected  as  "  trial  justices,"  for  three  years.7 

(/.)  In  New  York  justices  are  elected  by  the  people,  and  hold  their 
offices  for  four  years.8 

(?.)  In  New  Jersey  they  are  elected  by  ballot  at  the  annual  meetings 
of  the  townships  and  wards  in  the  several  counties  of  the  State.8  Their 
term  of  office  is  one  year. 

(A.)  In  Pennsylvania,  justices  are  elected  by  popular  vote;  are  com- 
missioned by  the  Governor  and  hold  their  offices  for  five  years.10 

(i.)  In  Delaware  justices  are  appointed  by  the  Governor  and  are 
commissioned  for  seven  years,  "  if  so  long  they  shall  behave  themselves 
well."  u 

(j.)  In  Virginia  justices  are  elected  by  the  people,  and  hold  their 
offices  for  three  years.12 

(&.)  In  West  Virginia  also  justices  are  elected  by  popular  vote  and 
hold  their  offices  for  four  years.18 

i  Const  Maine,  art.  5,  pt  1,  {  8.   See  Rev.  Stats.  Me.  (1883),  p.  48. 

8  Const.  N.  H.,  art.  75.    8ee  Gen.  Laws  N.  H.,  p.  36. 

8  Const.  Mass.,  ch.  9,  art  9.    See  Pub.  Stats.  Mass.  (1882),  p.  39. 

•  Pub.  Stats.  Mass.  (1882),  p.  868. 

•  Const.  Vt.,  arts,  (amended)  18, 19.    Bee  Rev.  Stats.  Vt.  (1880),  p.  47. 

•  Rev.  Stats.  Vt  (1880),  ff  158, 820. 

'  Gen.  Stats.  Conn.  (1867),  pp.  378, 374, 875, 881, 240, 607;  Pub.  Stats.  R.  I.  (1832),  pp. 
20,74,75,519. 

•  Rev.  State.  N.  Y.  (1882),  p.  858. 

•  Rev.  Stats.  N.  J.  (1877),  p.  584. 

1<»  Const  of  Penn.,  art  V.,  $  7 ;  1  Brightley's  Pnrdon*s  Dig.,  p.  29. 
n  Const  Del.,  art  VI.,  5  24;  Rev.  Code  Del.  (1874),  p.  11. 
M  Const  Va. ,  art  VII.,  §  2 ;  Code  of  Va.,  p.  90. 
18  Rev.  Stats.  W.  Va.  (1878),  ch.  73,  §  2. 
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(J.)  In  Marylaitd  justices  are  appointed  by  the  Governor  to  hold 
their  offices  for  two  years  and  are  not  required  to  give  any  bond.1 

(m.)  In  South  Carolina  the  constitution  of  1868  provides  that  a 
competent  number  of  justices  of  the  peace  shall  be  chosen  in  each 
county  by  the  qualified  electors  thereof,  in  such  manner  as  the  General 
Assembly  may  direct;  and  that  they  shall  hold  their  offices  for  two  years, 
and  until  their  successors  are  elected  and  qualified.1  In  1870  the  Legis- 
lature of  that  State  enacted  a  very  elaborate  general  statute  by  which  the 
Governor  was  authorized  by  and  with  the  consent  of  the  Senate  to  ap- 
point trial  justices  for  each  county  in  the  State,  to  hold  office  for  two 
years,  and  to  exercise  the  full  jurisdiction  usually  accorded  to  justices 
of  the  peace.* 

As  the  General  Assembly  has  not  followed  the  constitutional  direc- 
tion which  provides  for  the  election  of  justices,  it  may  be  presumed  that 
it  has  substituted  for  such  justices  of  the  peace  whom  the  constitution 
requires  to  be  elected  by  the  people,  trial  justices  appointed  by  the 
Governor.  Whether  the  General  Assembly  of  South  Carolina  has  the 
constitutional  authority  to  make  this  substitution,  and  whether  the  trial 
justices  which  it  has  created  are  lawful  officers  at  all,  are  questions  not 
to  be  discussed  in  these  pages,  but  which  might  be  of  some  interest  to  the 
people  and  the  Supreme  Court  of  the  State.  The  General  Assembly  has 
the  power  to  create  municipal  and  other  inferior  courts,  but  can  it  under 
that  power  dispense  with  a  system  of  a  judicial  officers  especially  provided 
for  by  the  express  terms  of  the  constitution? 

(n.)  In  Georgia  it  is  the  law  that  a  justice  of  the  peace  shall  be 
elected  by  the  people  in  each  militia  district,  and  such  justice  shall  hold 
his  office  for  four  years  unless  sooner  removed.  And  if  he  removes  from 
his  district  he  vacates  his  office.4 

(o.)  In  Florida  the  Governor  is  empowered  by  the  constitution  to 
appoint  as  many  justices  of  the  peace  as  he  may  deem  necessary.  They 
hold  their  offices  for  four  years,  subject  to  removal  by  the  Governor,  for 
reasons  satisfactory  to  him.6 

(p.)  In  Alabama  two  justices  are  elected  for  each  "  precinct "  by  the 
qualified  electors  thereof,  and  hold  their  offices  for  four  years  and  until 
their  successors  are  qualified.* 

(?.)  Justices  In  Arkansas  are  elected  by  the  people  for  a  term  of 
two  years;  every  two  hundred  voters  are  entitled  to  one  justice,  but 
every  township,  however  small,  has  two  justices.  Each  justice  must 
take  an  oath  upon  entering  upon  the  duties  of  his  office  and  is  commis- 
sioned by  the  Governor.7 

i  Rev.  Code  Md.  (1878),  p.  080. 
3  Const.  8. 0.  (1888),  art  IV.,  $  21. 
8  Rev.  St.  $.  C.  (1873),  p.  194. 

«  Code  of  6a.  (1882),  $435;  Hinton  v.  Lindsay,  20  Ga.  746. 
»  Const.  Florida  (1875),  art.  VI.,  $  15.    See  Digest  Laws  of  Florida  (1881),  p.  34. 
*•  Code  of  Ala.  (1876),  §754;  Const  of  Ala.  (1868),  art.  VI.,  $  13. 
*  Dig*  Stats.  Ark.  (1884) ,  Si  4016, 4017 
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(r.)  In  North  Carolina  Justices  are  elected  by  the  General  Assembly, 
must  qualify  by  taking  the  oath  of  office  within  thirty  days  after  the  term 
begins,  and  are  not  required  to  execute  official  bonds.1 

(*.)  In  Mississippi  justices  are  elected  at  the  general  election  of  civil 
officers,  and  hold  their  offices  for  two  years.8  They  are  required  to  take 
an  oath  of  office  and  give  an  official  bond,  the  penalty  of  which  is  two 
thousand  dollars,  or  at  the  pleasure  of  the  supervisors  one  thousand  dol- 
lars.8 If  the  justice  removes  from  the  district  such  removal  operates  to 
vacate  his  office.4 

(t.)  In  Louisiana  justices  are  elected  by  the  qualified  voters  of  each 
police  jury  ward,  the  number  of  justices  of  each  ward  being  controlled  by 
the  number  of  members  of  the  police  jury  to  which  the  ward  may  be  en- 
titled. They  hold  their  offices  for  two  years,  and  until  their  successors 
are  elected  and  qualified,  and  are  commissioned  by  the  Governor.* 

(w.)  in  Texas,  too,  justices  are  chosen  by  popular  vote,  two  for  each 
"  precinct."  They  hold  their  offices  for  two  years,  and  until  their  suc- 
cessors are  elected  and  qualified,  and  are  commissioned  by  the  Governor. 
In  that  State  they  are  required  to  give  bonds  conditioned  for,  the  faithful 
payment  of  public  and  private  money  to  the  persons  entitled  to  it.* 

(v.)  In  Missouri,  justices  are  elected  by  the  people,  hold  their  offices 
for  four  years,  and  until  their  successors  are  elected,  commissioned,  and 
qualified.  They  are  commissioned  by  the  county  court  and  shall  take  the 
oath  of  office  within  twenty  days  after  receiving  their  certificates  of  elec- 
tion.7 Each  municipal  township  has  two  justices,  and  for  incorporated 
towns  and  cities  there  are  provisions  for  an  additional  number.  Thus, 
by  the  act  of  1877,  p.  283,  the  city  of  St.  Louis  is  divided  into  fourteen 
districts,  each  of  which  is  entitled  to  one  justice,  except  one  district 
which  has  two  justices  and  one  which  has  three.  * 

(ta.)  In  Michigan  four  justices  for  each  township  are  elected  by  the 
qualified  electors  of  that  township.  They  hold  their  offices  for  four  years, 
and  until  their  successors  are  elected  and  qualified.9 

(x.)  In  Kentucky  two  justices  are  elected  for  each  "  justice's  dis- 
trict," such  districts  being  delineated  by  the  county  court  of  each 
county.  The  justices  are  elected  by  the  qualified  voters  of  each  district, 
are  commissioned  by  the  Governor  and  hold  their  offices  for  the  term  of 
four  years.10 

1  1  Code  N.O.  (1888)  5  819. 

a  Const.  Miss.,  art.  VI.,  $  83;  Bey.  Code  Miss.  (1880),  $  118. 

S  Rev.  Code  Miss.  (1880),  $$  3185,  2106. 

« /MA,  $2189. 

•  Voorhis*  Rev.  Stats.  La.  (1876),  {$  204, 205, 206. 

•  1  Pasch.  Laws  Texas  (1875),  arts.  1175, 1176,  pp.  285, 286. 
'  1  Rev.  Stats.  Mo.  (1879),  {§  2807, 2818, 2816. 

•  Ihid.t  1 2805. 

•  Const  Mich.  (1850),  art.  VI.,  §  17 ;  1  Howell  Ann.  8tats.  Mien.  0882),  p.  58, 
V  Gen.  8tato.  Ky.  (1883),  pp.  376, 377. 
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(y.)  In  Ohio,  by  constitutional  provision,  "  a  competent  number  of 
justices  of  the  peace  shall  be  elected  by  the  electors  in  each  township  in 
the  several  counties.  Their  terms  of  office  shall  be  three  years,  and  their 
powers  and  duties  shall  be  regulated  by  law." 1  And  in  that  State  jus* 
tices  receive  commissions  from  the  Governor,  and  must  furnish  a  bond 
conditioned  specially  for  the  payment  of  money  received  by  them,  to  the 
parties  entitled  thereto,  and  generally  for  the  discharge  of  all  ministerial 
duties  enjoined  upon  them  by  law.8 

(*.)  In  Indiana  the  constitutional  provision  for  the  election  of  jus- 
tices of  the  peace  is  identical  with  that  of  Ohio,  except  that  in  Indiana 
the  term  of  office  is  four  years,  not  three  as  in  Ohio.8  And  in  that  State, 
too,  an  official  bond  is  required  of  justices,  conditioned  for  the  faithful 
discharge  of  their  duties  and  the  payment  to  the  proper  persons  of  money 
which  may  come  to  their  hands  as  justices.4 

(aa.*)  In  Illinois  justices  are  elected  by  the  qualified  voters  in  and 
for  such  districts  as  are  or  may  be  provided  by  law.  Their  jurisdiction 
must  be  uniform.  They,  in  common  with  other  judicial  officers,  are  com- 
missioned by  the  Governor,  and  they  execute  official  bonds  to  secure  the 
discharge  of  their  duties.  The  penalty  of  the  bond  is  not  less  than  two 
thousand  dollars.* 

(66.)  In  Iowa  two  justices  are  elected  for  each  township  by  the  quali- 
fied voters  thereof,*  and  hold  their  offices  for  the  term  of  two  years.1  They 
are  required  to  furnish  official  bonds,  the  penalty  of  which  is  five  hundred 
dollars.8 

(ec.)  In  Wisconsin  four  justices  are  elected  in  each  township  by  the 
qualified  voters  thereof.  Two  of  them  are  elected  at  each  annual  town 
meeting,  so  that  their  term  of  office  is  two  years.  There  seems  to  be  no 
provision  for  a  commission  from  the  Governor,  but  upon  taking  the  pre- 
scribed oath  and  giving  bond  they  may  be  Inducted  into  office.9 

(dd.)  In  Minnesota  two  justices  are  elected  in  each  town  at  the 
stated  meeting  of  the  qualified  voters  thereof  in  town  meeting.  The 
justices  and  constables,  unlike  other  town  officers,  are  elected  only  once 

1  Const.  Ohio  (1851),  art.  IV.,  §  9;  1  Rev.  Stats.  Ohio  (1880),  p.  107. 

S  Bey.  Stats.  Ohio,  Supplement  (1884),  f  579,  p.  80. 

8  Const.  Ind.  (1851),  art.  VII.,  5 14;  Eev.  Stats.  Ind.  (1881),  {  174,  p.  28. 

«  Eev.  Stats.  Ind.  (1881),  $  1421.  p.  271.  On  the  subject  of  justice's  official  bond, 
see  the  following  cases :  State  v.  Flinn,  3  Blackf .  72.  Conira,  Kress  v.  State,  65  Ind. 
108.  Bee,  also,  Dietricks  v.  Shaw,  43  Ind.  175 ;  State  v.  Littlefield,  4  Blackf.  129;  Noel 
v.  State,  6  Black!  528;  Weaver  v.  State,  8  Blackf.  563 ;  Poulk  v.  Slocnm,  3  Blackf.  421 ; 
Barkeloo  v.  Randall,  4  Blackf.  476 ;  King  v.  State,  15  Ind.  64 ;  Widener  v.  State,  45  Ind. 
244;  8tate  v.  Woodman,  86  Ind.  511. 

•  Const.  111.  (1870),  art.  VI.,  ff  21, 28;  1  111.  Rev.  8tats.  (1885),  pp.  135, 137 ;  2  St.  & 
0.,  I1L  Rev.  Stat.  (1885)  pp.  1472, 1431, 137. 

•  Rev.  Code  Iowa  (1880),  {  389,  p.  84. 

•  Bev.  Code  Iowa  (1880),  $590,  p.  162. 

•  Bev.  Code  Iowa  (1880),  §  678,  p.  175. 

•  Bev.  Stats.  Wis.  (1878),  ff  815, 846,  pp.  285, 296. 
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in  two  years,  and  consequently  their  term  of  office  is  two  years,  and  until 
their  successors  are  elected  and  qualified.1  A  justice  must  take  an  oath 
and  file  a  bond  to  be  approved  by  the  supervisors  of  the  township  before 
his  right  to  his  office  is  complete. * 

(««.)  In  Kansas  it  is  provided  by  the  constitution  of  that  State  that 
"  two  justices  of  the  peace  shall  be  elected  in  each  township,  whose  term 
of  office  shall  be  two  years,  and  whose  powers  and  duties  shall  be  pre- 
scribed by  law."  *  And  in  that  State  the  justice  must  take  an  oath  of 
office  and  file  an  "  instrument  in  writing,"  equivalent  to  an  official  bond* 
and  designed  to  answer  the  same  purpose.4 

(Xf.)  In  Nebraska  "justices  of  the  peace  and  police  magistrates  shall 
be  elected  in  and  for  such  districts,  and  have  and  exercise  such  jurisdic- 
tion as  may  be  provided  by  law."  *  And  they  must  take  an  oath  and  exe- 
cute a  bond  with  the  usual  conditions.* 

(gg.)  In  Dakota  justices  are  elected  by  the  qualified  voters  of  the 
county  and  hold  their  offices  for  two  years.7 

(hh.)  In  New  Mexico  by  the  organic  law  (common  to  all  the  territor- 
ies and  embodied  in  the  statutes  at  large  of  the  United  States),  justices 
of  the  peace  are  to  be  elected  by  the  people  in  such  manner  as  may  be 
prescribed  by  the  Legislature.8 

(ft.)  In  California  justices  of  the  peace  are  elected  by  the  electors  of 
their  respective  townships  or  cities  and  hold  their  offices  for  two  years 
from  the  first  day  of  January  next  following  their  election.9 

(Jj.)  In  Colorado  each  county  is  divided  into  precincts  and  in  each 
precinct  a  justice  is  elected  by  popular  vote,  who  holds  his  office  for  two 
years,10  and  who  must  give  bond  in  the  sum  of  two  thousand  dollars  con- 
ditioned for  the  faithful  discharge  of  his  duties,  and  for  the  payment  to 
the  proper  persons  of  all  money  that  may  came  officially  Into  his  hands.11 

(kk.)  In  01020017  justices  are  elected  by  popular  vote,  one  in  each  elec- 
tion precinct,  and  hold  their  offices  for  two  years  and  until  their  succes- 
sors are  elected  and  qualified.  Before  entering  upon  his  office,  the  justice 
must  file  with  the  county  clerk  his  certificate  of  election,  his  oath  of  office, 
and  an  "undertaking,"  equivalent  to  an  official  bond,  with  security  for 
the  sum  of  one  thousand  dollars  conditioned  for  the  faithful  payment,  ac- 

i  Rev.  Stats.  Minn.  (1878),  p.  109. 

a  Rev.  Stats.  Minn.  (1878),  p.  173. 

»  Const  of  Kan.,  art.  III.,  §  9;  Compiled  Laws  Kan.  (1881),  §  156,  p.  57. 

«  Compiled  Laws  Kan.  (1881),  p.  979,  §  5985. 

6  Const  of  Neb.,  art.  VI.,  $  18.    Comp.  Stat.  Neb.  (1881),  p.  28. 

•  Comp  Stat  Neb.  (1881),  p.  74. 

r  2  Dakota  Code  (Levissee)  (1884),  p.  857. 

•  CompUed  Laws  New  Mexico  (1884),  p.  60.    As  the  Fame  rule  applies  to  all  the 
territories  it  is  not  necessary  to  state  their  legislation  in  detail. 

•  2  Codes  Cal.,  §  10113. 

io  Gen.  Stats.  Colo.  (1883) ,  $  668,  p.  274.  • 

n  Gen.  Stats.  Colo.  (1888),  $  2069,  p.  650 . 
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cordiog  to  law,  of  all  money  that  may  come  to  his  hands  by  virtue  of  his 
office.1 

(It.)  In  'Tennessee  each  justice  is  a  conservator  of  the  peace  in  his 
own  county,  and  is  authorized  to  administer  oaths  when  required  by 
law.1  Two  justices  are  elected  in  each  civil  district  of  each  county  ex- 
cept that  in  which  the  county  seat  is  situated  where  there  are  three,  and 
an  increase  is  allowed  for  the  larger  towns  and  cities.9  Each  justice 
must  take  an  official  oath  before  entering  upon  his  office.4  His  removal 
from  the  district  vacates  his  office ;  he  must  be  over  twenty-one  years  of  age ; 
he  must  not  act  as  sheriff  or  constable ;  he  must  qualify  as  justice  within 
twelve  months  after  his  election,  and  is  liable  to  a  penalty  of  $250  if  he 
acts  as  j  ustice  before  his  qualification  .5  Whenever  there  is  a  vacancy  in  the 
office  of  justice  it  must  be  filled  by  an  election  held  on  ten  days'  notice.* 
And  if  a  justice  desires  to  resign,  his  resignation  must  be  addressed  to  the 
county  court.1  Justices  are  elected  by  the  qualified  voters  of  the  civil  dis- 
tricts in  which  they  respectively  reside.8  The  election  is  held  on  the  first 
Thursday  in  August,*  and  the  term  of  office  begins  on  the  first  day  of  Sep- 
tember next  after  the  election.10  He  is  required  upon  his  qualification  to 
give  a  bond  in  the  sum  of  $500,  renewable  biennially  conditioned  for  the 
payment  of  fines  received  by  him.  His  term  is  six  years  .u  If  the  election 
of  a  justice  is  contested,  the  controversy  is  decided  by  the  county  court 
subject  to  revision  upon  appeal  or  certiorari  by  the  circuit  court.12 

When  a  new  county  is  formed  of  fractions  of  old  counties,  the  jurisdic- 
tion of  cases  pending  in  justices'  courts  will  follow  the  place  in  which  the 
justice  holds  his  court.  In  such  case  the  justice  in  the  old  county  will 
transfer  to  the  nearest  justice  of  the  new  county  his  books  and  papers. 
And  the  same  proceeding  takes  place  when  a  fraction  is  taken  off  one 
county  and  is  attached  to  another.  And  in  such  case  the  new  justice  has 
the  same  power  as  was  possessed  by  the  justice  of  the  old  county.18 

(mm.)  In  Nevada  justices  are  classed  as  township  officers.  They  are 
elected  by  the  people,  and  hold  their  offices  for  two  years,  and  until  their 
successors  are  elected  and  qualified.    They  are  required  to  give  a  bond.14 

l  Gen.  Laws  Ore.  (1878),  p.  085. 

*  M.  A  V.  Code  Tenn.  (1884),  f  898. 

*  Ibid.,  §{  889, 890, 891, 892, 898, 894. 
«/«*,§  393. 
»/Mtf.,f898,6t*ft?. 

« /MA,  §897. 
T  Jftfcf.,1448. 

*  Ibid.,  §  1016. 
•IWd.f  1020. 

1°  Ibid.,  1 1021. 
11 /M&,  §0829. 

is  M.  *  Y.  Code  (1884),  f{  1097, 1104,  et  $*q.   See,  also,  Dodd  v.  Weaver,  2  Sneed, 
670;  Blackburn  v.  Vlck,  2  Helsk.  877;  Lewis  v.  Watklns,  8  Lea,  179. 
13  M.  A  V.  Code  Tenn.  (1884),  §§  90, 91, 92,98. 
1«  2  Comp.  Laws  Nev.  (1878),  i§  2616, 2620. 
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(nn.)  Under  the  Constitution  of  Michigan  four  justices  are  authorized 
in  each  township.  They  are  elected  by  popular  rote,  hold  their  offices  for 
four  years  and  until  their  successors  are  elected  and  qualified.1 

§  9.  Qualifications  of  a  justice  —  Who  may  be  and 
who  cannot  be  legally  inducted  into  that  office.  — To  be 

a  qualified  justice  of  the  peace  it  is  necessary  that  the  as- 
pirant to  that  position  shall  be  a  citizen  of  the  United 
States,  a  citizen  of  the  State  in  which  he  seeks  to  hold  the 
office,  and,  with  a  few  exceptions,  a  resident  of  the  township, 
district,  precinct  or  other  territorial  subdivision  of  the 
county  to  which  the  office  sought  is  appurtenant.  He  must 
be  over  twenty-one  years  of  age,  and  at  least,  so  far  of  good 
moral  character,  that  he  has  never  been  convicted  of  infa- 
mous crimes  disqualifying  the  convict  from  holding  any 
office  of  honor  or  profit  under  the  laws  of  the  State.  Add 
to  this  that  the  justice  must  be  of  the  male  sex  and  the  list 
of  qualifications  for  the  office  is  complete,  according  to 
the  constitution  and  laws  of  every  State  in  the  Union.  In 
two  of  the  States  the  question  has  been  raised  whether  or 
not  a  woman  could  be  a  justice  of  the  peace  and  in  both 
the  decision  was  adverse  to  the  proposition. 

§  10.  Where  a  woman  cannot  be  a  justice  —  Qualifi- 
cation —  Massachusetts.  —  In  Massachusetts,  in  the  year 
1871,  it  was  found  expedient  by  the  Governor  and  Council 
to  take  the  opinion  of  the  Supreme  Judicial  Court  upon  two 
questions :  "  First.  Under  the  constitution  of  this  Com- 
monwealth can  a  woman,  if  duly  appointed  and  qualified  as 
a  justice  of  the  peace,  legally  perform  all  acts  pertaining  to 
such  office?  Second.  Under  the  laws  of  this  Common- 
wealth would  oaths  and  acknowledgments  of  deeds,  taken 
before  a  married  or  unmarried  woman  duly  appointed 
and  qualified  as  a  justice  of  the  peace  be  legal  and  valid?  " 

l  Const.  Mich.,  art.  VL,  §  17 ;  1  How.  Ann.  Stat.,  p.  63. 
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And  to  each  of  these  questions  the  Supreme  Judicial  Court 
replied,  without  qualification,  in  the  negative.1 

§  11.  Women  cannot  be  justices  —  What  offices  they 
can  hold  —  Maine.  —  And  in  the  State  of  Maine  in  the 
year  1874,  the  executive  branch  of  the  government  took  the 
opinion  of  the  Supreme  Court  on  the  question  whether 
women  could,  under  the  constitution  of  that  State,  if  duly 
appointed  and  qualified  as  justices  of  the  peace,  legally  per- 
form all  acts  pertaining  to  such  office.  And  further  whether 
it  is  competent  for  the  Legislature  of  the  State  to  authorize 
women  to  administer  oaths,  take  acknowledgments  of 
deeds,  and  solemnize  marriages  so  that  the  same  shall  be 
legal  and  valid.  In  reply  to  these  questions  the  Supreme 
Court  held  that  all  the  offices  created  by  the  constitution, 
of  which  that  of  justice  of  the  peace  is  one,  must  be  filled  by 
male  citizens  only ;  but  that  the  Legislature  might  create  new 
ministerial  offices  not  enumerated  in  the  constitution,  and, 
if  they  deem  it  expedient,  may  authorize  the  performance  of 
the  duties  of  the  offices  so  created  by  persons  of  either  sex. 
Hence  "it  is  competent  for  the  Legislature  to  authorize 
the  appointment  of  a  married  or  unmarried  woman  to  ad- 
minister oaths,  take  acknowledgments  of  deeds,  or  solem- 
nize marriages,  so  that  the  same  shall  be  legal  and  valid." 

This  decision  it  may  be  remarked  was  made  by  a  divided 
court,  five  of  the  judges  affirming  and  three  dissenting  from 
it.  Two  of  the  minority  held  that  a  law  authorizing  the  ap- 
'  pointment  of  women  as  justices  of  the  peace  would  be  con- 
stitutional, and  the  third  that  such  a  law  was  unnecessary, 
that  women  have  a  constitutional  right  to  be  justices  of  the 
peace,  —  if  they  can  get  the  appointment.9 

§  12.  Justice    a   constitutional   officer  —  Consequent 
Immunities  —  Subject  to  no  new  penalties  or  qualifica- 


1  Anon.,  107  Mats.  604. 

*  Opinion  of  Sapmme  Court,  OS  Me.  606. 
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tions  —  Louisiana  —  Pennsylvania.  —  In  most  of  the 
States  justices  are  constitutional  officers.  Their  functions, 
powers  and  duties,  as  well  as  the  mode  of  their  appointment 
or  election  and  removal  from  ofece  being  prescribed  by  the 
organic  law,  they  are  entitled  thereby  to  certain  immunities 
and  to  an  independence  in  certain  respects,  of  the  legislative 
branch  of  the  government  which  are  not  possessed  by  offi- 
cers whose  powers  are  held  by  the  grant  of  the  Legislature. 
It  is  not  competent  for  the  Legislature  to  supperadd  any 
causes  of  removal  from  office  of  justices  to  those  recognized 
by  the  constitution,  or  any  procedure  to  effect  such  re- 
moval different  from  that  which  has  been  provided  or  indi- 
cated in  the  constitution  itself.  Thus,  in  Louisiana,  the 
Legislature  enacted  that  the  conviction  of  a  justice  upon 
indictment  for  extortion  should  ipso  facto  vacate  his  office. 
The  law  was  held  to  be  inoperative  because  the  constitu- 
tion of  the  State  provided  that,  "  all  civil  officers  shall  be 
removable  by  an  address  of  two-thirds  of  the  members  elect 
to  each  house  of  the  General  Assembly,  except  those  whose 
removal  is  otherwise  provided  for  by  this  constitution." 
Even  if  the  conviction  was  adequate  cause  of  removal  it 
could  not  be  made  to  operate  except  as  the  basis  of  an  ad- 
dress by  the  General  Assembly.1 

And  in  Pennsylvania  it  has  been  held  that  under  the  con- 
stitution and  laws  of  that  State  it  is  not  essential  that  a  justice 
shall  be  an  elector  of  the  district  for  which  he  is  elected. 
Justices  are  not  township  officers  and  it  is  not  competent  for 
the  Legislature  to  make  them  such.  No  residence  qualifi- 
cation for  justices  being  required  by  the  constitution,  the 
Legislature  cannot  superadd  that  qualification  to  those  pre- 
scribed by  the  constitution.*  It  will  be  observed  that  under 
this  ruling  the  residence  of  the  justice  within  the  district  in 
which  he  officiates  is  not  a  necessary  qualification  for  the  ex- 

l  State  v.  Thompson,  88  La.  Ann.  444. 

s  Camphauaen's  Case,  8  Pittsb.  667 ;  Commonwealth  v.  Keer,  6  Pittsb.  848. 
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ercise  of  his  office.     The  rule,  as  heretofore  stated,  is  other- 
wise in  nearly  all  the  States. 

§  13.  Constitutional  Law  —  Law  authorizing  justices 
In  a  named  city  to  keep  their  offices  otherwise  than  in 
accordance  with  the  general  law  Is  unconstitutional  — 
Nebraska.  —  In  Nebraska  it  is  the  law  that  a  justice 
must  hold  his  office  within  the  precinct  for  which  he  was 
elected.  And  an  act  which  authorizes  justices  in  towns  or 
cities  which  comprise  several  precincts  to  hold  their 
offices  any  where  in  that  city  is  special  legislation,  and  as 
such  in  violation  of  that  section  of  the  constitution  which 
requires  that  "  all  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation."  *  A  justice,  too,  who  violates 
the  law  by  holding  his  office  elsewhere  than  in  his  own  pre- 
cinct may  be  compelled  by  mandamus  te  remove  his  office 
to  the  proper  locality,  and  any  citizen  may  promote  such  a 
proceeding  as  relator,  the  duty  sought  to  be  enforced  being 
a  public  not  a  private  duty  the  relator  need  not  have  a  legal 
or  special  interest  in  the  matter,  his  general  interest  as  a 
citizen  is  quite  sufficient.3 

§  14.  Justice  —  Term  of  office  — Vacancy  in  office, 
how  filled  and  when  it  occurs  —  Kansas.  —  In  Kansas 
the  term  of  a  justice  is  two  years  and  until  his  successor  is 
elected  and  qualified.  A  vacancy  can  be  filled  by  appoint- 
ment by  the  Governor  of  the  State,  but  a  vacancy  can  oc- 
cur only  by  the  death,  resignation,  removal  from  office,  or 
removal  from  the  township  of  the  incumbent.  The  elec- 
tion of  a  successor  and  his  failure  to  qualify  do  not  oper- 
ate to  oust  the  incumbent  and  create  a  vacancy  which  the 
Governor  is  empowered  by  the  constitution  to  fill  by  ap- 


l  Const.  Neb.,  Art  VI.,  §  19. 

*  State  v.  Shropshire,  4  Neb.  411;  Hall  v.  People,  57  111.  813;  State  v.  Judge, 
7  Iowa,  802;  Hamilton  v.  State,  8  Ind.  408;  People  v.  Hnlaey,  87  N.  T.  848. 
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point  me  nt.1  Upon  the  same  principle  it  may  fairly  be  in- 
ferred that  when  an  office  is  any  where  held  for  a  term  and 
upon  conditions  prescribed  by  the  organic  law  of  the  State, 
its  incumbent  cannot  be  ousted  by  any  action  of  the  legis- 
lative or  executive  branches  of  the  government  which  is  not 
also  authorized  by  the  constitution. 

§  15.  Justice  —  Terms  of  office  —  When  to  be  elect- 
ed—  Constitutional  law.  — It  is  obvious  that  when  the 
time  for  the  election  of  officers  is  fixed  by  the  constitution 
of  a  State  any  attempt  by  the  Legislature  to  change  that 
time  or  otherwise  to  abrogate  the  due  effect  of  the  consti- 
tutional provision  will  be  abortive.  Thus  the  constitution 
of  New  York  prescribed  that  justices  should  be  elected  at 
the  "  annual  town  meeting,"  and  although  the  Legislature 
could  designate  the  day  on  which  that  meeting  should  be 
held  it  could  not  forbid  the  election  of  justices  at  the  meet- 
ing, nor  authorize  their  election  at  any  other  time  or  meet- 
ing.* 

§  16.  Election  of  justice  —  Term  of  office  —  Rule  on 
that  subject  —  Kansas.  —  In  Kansas  it  is  the  law  that 
justices  are  elected  for  a  term  of  two  years,  and  conse- 
quently when  a  justice  elected  for  that  term  resigned,  and 
another  was  appointed  by  the  Governor  as  his  successor, 
and  was  afterwards,  and  within  the  currency  of  his  pre- 
decessor's term  of  two  years,  duly  elected  justice  at  the 
regular  election,  such  election  was  held  to  cover  only  the 
unexpired  term  of  his  predecessor.  And  in  this  connec- 
tion it  was  held  the  certificate  of  election  is  only  prima  facie, 
not  conclusive,  evidence  of  the  duration  of  a  term.  The 
facts  of  the  case  may  be  shown,  and  when  they  are  shown, 
they  control.8 

l  Borton  v.  Back,  8  Kan.  802. 

*  People  «.  Schellien,  95  N.  Y.  124. 

•  Hale  v.  Evans,  12  Kan.  562. 
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§  17.  Term  of  office  —  When  a  justice  duly  elected 
but  not  qualified  is  a  de  jure  justice  —  Kansas.  —  In 

Kansas  a  justice  holds  his  office  until  his  successor  is  elected 
and  qualified.  A  justice,  therefore,  who  has  been  duly 
elected  and  qualified,  and  is  re-elected  but  does  not  qualify 
under  his  second  election,  is  nevertheless  a  dejure  justice 
under  his  original  election  and  not  subject  to  the  disabilities 
of  a  de  facto  officer.1 

§  18.  When  a  justice  is  a  de  facto  officer  only  —  Rul- 
ings on  that  subject — Wisconsin.  —  The  distinctions  be- 
tween a  de  jure  and  a  de  facto  officer  is  well  settled  and 
understood.  Justices  in  common  with  other  officers  may 
be  merely  de  facto  justices,  if  their  title  to  their  offices 
is  defective,  but  their  possession  and  exercise  of  the 
functions  of  the  office  is  acknowledged  and  undoubted. 
Thus,  in  Wisconsin,  it  is  the  law  that  a  person  appointed 
by  the  President  and  trustees  of  a  village,  presumably  a 
municipal  corporation,  to  fill  a  vacancy  in  the  office  of 
justice,  is  a  de  facto  justice  and  process  issued  by  him  in  the 
discharge  of  his  (assumed)  duties  as  justice,  will  protect 
the  officer  who  executes  it.3 

§  19.  Notary  public  —  When  and  where  a  justice  is  a 
notary  public  and  vice  versa — Georgia.  —  In  many  of  the 
States  a  justice  may  by  statute,  discharge,  upon  proper 
occasion,  many  of  the  duties  of  a  notary  public.  In  Georgia, 
under  the  constitution  of  1868,  a  notary  public  appointed 
by  the  Governor,  and  duly  commissioned,  is  a  justice  of 
the  peace  for  the  district  for  which  he  is  appointed  with  all 
the  powers  and  functions  of  the  office.  And  one  holding 
the  commission  of  a  notary  public  issued  by  the  Governor 
is  at  least  a  de  facto  notary  and  a  de  facto  justice.  Conse- 
quently an  attachment  issued  by  him  is  valid.8 

i  Rheinhart  v.  State.  14  Kan.  318. 

»  Beaver  v.  MoGlatchin,  28  Wis.  864;  8tate  v  Bloom,  17  Wis.  521;  State  v.  Mesa- 
more,  14  Wis.  163. 

s  Fool  v.  Perdne,  44  6a.  454 ;  Hinton  v.  Lindsay,  20  Ga.  746. 
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§  20.  Mayor — When  and  where  cannot  be  endowed 
with  the  functions  of  a  justice  —  North  Carolina.  —  It 

sometimes  occurs  that  the  functions  of  a  justice  are  con- 
ferred by  the  charters  of  towns  and  cities  upon  the  mayors 
or  recorders  of  those  corporations  This  it  is,  of  course, 
competent  for  the  Legislature  to  do  if  there  is  no  direct  or 
indirect  prohibition  in  the  constitution  of  the  State.  In 
North  Carolina  it  can  not  be  done.  The  constitution  of 
that  State  requires  that  a  justice  shall  be  elected  by  the 
qualified  voters  of  a  township  and  his  duties  extend  oyer 
the  whole  township.  The  incorporated  town  may  be  less 
or  more  than  a  township  and  manifestly  a  mayor  elected 
by  the  qualified  voters  of  the  town,  is  not,  in  the  sense  of 
the  constitution,  elected  by  the  qualified  voters  of  a  town- 
ship.1 

§  21.  Succession  —  Justice  in  possession  of  the  docket 
of  his  predecessor  is  presumed  to  he  lawfully  in  such 
possession  —  Presumption    from    appeal  —  Missouri.  — 

In  most  of  the  States,  and  among  others,  Missouri,  it  is  the 
law  that  when  a  justice  goes  out  of  office  by  the  expiration 
of  his  term,  or  by  death  or  resignation,  his  unfinished  busi- 
ness and  his  docket  and  official  papers  are  transferred  to 
his  successor  duly  elected  or  appointed  for  the  same  town- 
ship, ward,  precinct  or  district.  Hence  a  justice  in  posses- 
sion of  the  docket  of  his  predecessor  in  office  is  presumed 
to  be  lawfully  in  possession  of  it  and  entitled  to  take  juris- 
diction of  all  the  cases  that  appear  upon  it.  And  if  a  party 
submits  to  a  trial  before  a  justice  and  appeals  from  the 
decision  he  cannot  thereafter  object  that  the  second  jus- 
tice was  not  lawfully  in  possession  of  the  docket  of  the 
first.  He  should  have  made  the  objection  upon  the  trial  as 
a  matter  of  defense.3 


l  Edenton  v.  Wool,  65  N.  0. 379 ;  Wilmington  v.  Davis,  63  N.  C.  6». 
s  Kronski  v.  Missouri,  etc,  Co.,  77  Mo.  888;  Linderman  v.  Bdson,  36  Mo.  106. 
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CHAPTER   II. 

Duties  of  jttsticss  as  composing  county  courts — Public  roads — 
Bredqbs,  frbribs,  foor-housbs,  work-houses,  nuisances,  vagrants, 
paupers,  lunatics,  county  taxes  and  finances  — county  debts  and 
county  bonds. 

Section. 

80.  The  county  court — General  view  of  Its  functions  —  Duties  of 

justices  as  members  of  it. 
31.  Duties  of  justices  as  members  of  the  county  court  in  Tennes- 

BfSfS. 

82.  8ame  subject  continued. 

88.  Jurisdiction  of   county  court  in  Kentucky— Court  of   Claims.   ' 

34.  Same  subject  continued. 

35.  Duties   of  Justices     in  laying  taxes  and   making  appropria- 

tions in  Arkansas. 

$  30.  The  County  Court  —  General  view  of  its  func- 
tions —  Duties  of  Justices  as  members  of  it.  —  In  a  very 

few  of  the  States,  the  justices  constituting  collectively  the 
county  court  are  intrusted  with  many  important  duties  in- 
volving public  interest  and  convenience,  as  well  as  the 
finances  of  the  county.  For  many  purposes  each  county  is 
a  body  politic  and  corporate,  and  in  those  States  whose 
institutions  are  now  under  consideration,  the  county 
court,compo8ed  of  all  the  justices  in  the  county,  constitutes 
in  effect  the  legislative,  and  to  some  extent,  the  executive 
branch  of  county  government.  Formerly  the  management 
of  county  affairs  by  a  county  court  composed  of  justices 
was  much  more  common  than  at  present.  It  has  been 
superseded  in  most  of  the  States  by  systems  of  county 
government  believed  to  be  more  efficient,  more  responsi- 
ble, more  intelligent,  and  less  cumbrous.  It  is  still  extant 
in  a  sufficient  number  of  States  to  justify  an  inquiry  into 
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the  functions  of  the  justice  as  a  component  part  of  the 
county  government,  of  the  duties  incumbent  upon  him  and 
his  colleagues  with  reference  to  the  diversified  public  in- 
terests! the  territorial  limits  of  which  are  the  county  lines. 
It  has  already  been  said  that  among  these  subjects  are  in- 
cluded all  matters  of  county  police,  the  superintendence  of 
public  roads,  great  and  small ;  ferries,  bridges,  streets  and 
alleys,  public  buildings,  court-houses,  prisons,  hospitals, 
reformatories,  school-houses,  poor-houses,  pest-houses. 
The  county  court  has,  either  collectively,  or  within  the  in- 
dividual jurisdiction  of  its  members,  the  control  of  lunatics, 
the  primary  adjudication  of  questions  of  lunacy,  the  sup- 
port and  maintenance  of  pauper  lunatics  and  other  paupers, 
and  the  regulation  and  discipline  of  tramps  and  vagrants. 
To  discharge  these  duties  effectively,  money  is  of  course 
indispensable,  and  therefore,  the  county  court  is  intrusted 
with  the  power,  within  certain  prescribed  limits,  of  levy- 
ing county  taxes,  and  appropriating  the  money  derived 
therefrom.  Add  to  this  the  great  subject  of  education,  and 
the  sustenance  and  management  of  public  schools  to  a 
greater  or  less  degree  within  the  control  of  whatever  body 
has  charge  of  county  interests,  and  it  will  be  seen  that  the 
subject  is  one  of  great  public  importance.  So  far  as  the 
justice  is  officially  concerned  with  these  matters,  they  are 
manifestly  within  the  scope  of  this  work.  Any  considera- 
tion of  them  as  they  exist  in  States  which  devolve  their 
control  upon  other  officers  than  the  justices,  would  be  in- 
appropriate. 

§  31.  Duties  of  Justices  as  members  of  the  county 
court  in  Tennessee.  —  In  Tennessee,  to  a  greater  extent 
than  in  any  other  State,  the  justices  retain  the  power  of 
managing  the  affairs  of  the  county  by  reason  of  their  juris- 
diction as  members  of  the  county  court.  That  tribunal 
holds  monthly  sessions  in  which  ordinary  business  is  trans- 
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acted,  and  is  presided  over  by  the  chairman*  who  is  a  jus- 
tice, elected  by  his  fellow  justices,  or  by  the  county  judge 
in  counties  in  which  that  office  has  been  established.1  The 
quarterly  court  is  presided  over  by  the  chairman  (or  county 
judge),  and  is  composed  of  one  justice  from  each  civil  dis- 
trict, two  justices  from  the  county  seat  district,  and  one 
justice  from  each  town  ward.  Three-fifths  of  the  number 
entitled  to  a  seat  in  court  constitute  a  quorum,  and  this 
body  thus  constituted  can  exercise  all  the  powers  vested  by 
law  in  the  county  court.3  Among  those  powers  the  most 
notable  are  those  of  levying  taxes,  making  appropriations, 
electing  sundry  county  officers,  voting  the  railroad  stock  of 
the  county,  if  it  own  any,  and  taking  whatever  steps  may 
be  necessary  to  secure  and  promote  public  interests  in  re- 
spect of  public  buildings,  education,  paupers,  roads, 
bridges,  ferries,  and  other  matters  of  that  character,  which 
involve,  as  most  of  them  must  needs  do,  either  the  levying 
of  taxes  or  the  appropriation  of  public  money.9 

§  32.  Same  subject  continued.  —  Under  the  act  of 
1875,  chapter  70,  section  l,4  the  monthly  or  quorum  county 
courts  are  to  be  held  by  the  county  judge  in  those  counties 
in  which  such  officers  are  authorized  by  law,  and  the  chair- 
man in  those  in  which  there  is  no  such  officer.  Conse- 
quently the  justices,  except  the  chairman,  who  is  a  justice, 
have  no  longer  any  control  of  that  court  and  its  extensive 
jurisdiction,  including  all  matters  of  probate  of  wills,  let- 
ters testamentary,  and  of  administration,  the  accounts  of 
executors,  administrators,  and  guardians,  the  appointment 
of  guardians,  the  allotment  of  dower,  the  partition  of  lands, 
and  many  other  subjects  of  which  the  jurisdiction  of  the 


1  M.  A  V.  Code  Toon.  (1884),  ft  4080  et  $*q.;  Th.  *  St.  Code  (1870) ,  §  4287. 

1  M.  A  V.  Code  Tenn.  (1884),  1 4966;  Th.  A  St.  Code  Tenn.  (1870),  5  4181. 

•  M.  A  V.  Code  Tenn.  (1884),  ft  4988  tt  $tq.;  Th.  *  St.  Code  (1870),  ft  4198  et  mq. 

«  M.  A  V.  Tenn.*Oode  (1884),  ft  4981, 498S. 
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county  court  is  either  original  and  exclusive,  or  concurrent 
with  the  circuit  or  chancery  courts.  As  this  jurisdiction 
appertains  to  the  chairman  in  his  capacity  as  chairman,  not 
as  justice,  it  is  hardly  appropriate  to  consider  it  further  in 
this  work,  especially  as  it  can  in  no  degree  be  exercised  by 
any  other  justice  except  the  chairman  himself.1  The  jus- 
tice's connection  with  the  county  court  is  now  confined  to 
the  quarterly  courts,  and  their  chief  function  is  legislative. 
They  levy  the  county  taxes,general  and  special,  and  appro- 
priate the  county  funds  to  public  purposes  such  as  the  erec- 
tion of  public  buildings,  jails,  court-houses,  bridges,  and 
other  works  of  that  description.  They  may  appropriate 
money  for  a  great  variety  of  purposes,  e.g.,  the  payment 
of  jurors,  the  payment  of  costs  of  criminal  prosecutions, 
for  the  support  of  the  poor,  lunatics  and  idiots,  purchase  of 
record  books,  compensation  of  solicitors,  sheriffs  or  clerks, 
for  ex  officio  services,  salaries  of  county  officers,  tools  for 
overseers  of  roads,  and  a  great  variety  of  similar  expendi- 
tures.* 

§  33.  Jurisdiction  of  county  court  in  Kentucky  — 
Court  of  claims.  — In  Kentucky  the  county  court  is  com- 
posed of  a  county  judge  who  holds  the  court  on  the  days 
prescribed  by  law ;  but  at  the  "  court  of  claims,"  which  is 
held  once  in  each  year,  the  justices  of  the  county  are  asso- 
ciated with  him  and  constitute  the  court;  a  majority  of 
them  form  the  quorum  necessary  for  the  transaction  of  the 
business  of  the  court,  which  is  confined  to  the  laying  of  the 
county  levy,  appropriating  money,  and  other  financial  busi- 
ness of  the  county.  And  whenever  by  law  any  question  of 
taxation  is  raised  in  the  county  court  or  court  of  claims,  or 
required  by  statute  to  be  submitted  by  that  tribunal  to  a 
popular  vote,  all  the  justices  of  the  county  must  be  sum- 

1  M.  A  V.  Tenn.  Code  (1884),  {  4980.  * 

2  M.  &  V.  Tens.  Code  (1884),  $4967;  Th.  A  8t.  Tenn.  Code  (1870),  $ 4S1B. 
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moned  to  appear  and  assist  in  the  county  court  as  members 
thereof.  A  majority  of  them  constitute  a  quorum,  and 
their  attendance  may  be  compelled  if  necessary  by  attach- 
ments issued  by  the  county  court.1 


§  34.  Same  subject  continued.  —  The  county  court  is 
a  court  of  record,  and  when  acting  as  a  "  court  of  claims  " 
and  of  course  composed  chiefly  of  justices,  the  record  must 
recite  the  names  of  the  justices  acting,  and  when  any  of 
them  leaves  the  bench,  the  fact  of  his  absence  must  be 
noted.  It  is  by  statute  especially  incumbent  upon  the 
county  court  as  "  court  of  claims  "  that  it  shall  cause  to  be 
erected  a  secure  and  sufficient  jail,  "  and  upon  a  failure  to 
erect  and  keep  in  repair  a  good  and  sufficient  jail,  each 
member  of  the  court,  whose  name  does  not  appear  recorded 
in  favor  thereof,  shall  be  liable  to  a  fine  of  not  less  than 
fifty  nor  more  than  one  hundred  dollars  ;  and  shall  be  lia- 
ble in  a  civil  action  for  all  damage  sustained  by  any  person 
by  reason  thereof."  This  statute  is  a  trifle  obscure,  but  it 
would  seem  that  the  member  of  the  court  who  did  not  vote 
in  favor  of  any  proposition  to  erect  or  keep  in  repair  the 
jail  was  liable  to  have  his  judicial  discretion  quickened  by 
the  terror  of  fines  and  damage  suits.  The  legislation  is 
certainly  unique,  and  the  mode  of  coercing  the  perform- 
ance of  judicial  or  legislative  duty  is  probably  peculiar  to 
the  State  of  Kentucky.3  As  all  the  business  of  the  county 
court,  other  than  that  relating  to  the  financial  affairs  of  the 
county,  is  transacted  by  the  county  judge  without  the 
assistance  of  the  justices  it  is  manifestly  without  the  scope 
of  this  work. 

§  35.  Duties  of  justices  in  levying:  taxes  and  making: 
appropriations  in  Arkansas. —  The  county  judge  and   a 


l  Gen.  Stat  Ky.  (1883),  p.  806. 
i  Gen.  Stat  Ky.  (1882),  p.  807. 

25 


§    35  JUSTICES  —  COUNTY  COURT.  [PABT  I. 

majority  of  the  justices  of  the  county  constitute  a  court  for 
levying  taxes  and  making  appropriations  for  the  expenses 
of  the  county.  The  court  meets  annually  at  the  court- 
house for  the  discharge  of  these  duties.  The  provisions 
of  the  Arkansas  statute  correspond  closely  with  those  of 
Kentucky,  from  which  they  were  probably  taken.1 


l  Dig.  Stat.  Ark.  (1884),  ff  1448,  *  Hi. 
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Miscellaneous  general  duties  of  justices— Solemnizing  matri- 
mony — Taking  proof  or  acknowledgment  of  legal  instruments — 
Administering  oaths — Taking  affidavits  and  depositions— 
Presiding  at  elections  —  Acting  in  proper  cases  as  notary 
pubuc  or  as  coroner. 

Section. 

40.  General  duties  of  justices — Solemnizing  matrimony. 

41.  Powers  of  Justices  to  solemnize   marriages   in  Maine — A  far- 

ther duty  connected  with  marriage. 

42.  Marriage  laws  connected  with  justices  in  New  Hamphshire. 

48.  Marriage  laws  connected  with  justices  in  Vermont. 

44.  Marriage  laws  connected  justices  in  Massachusetts. 

45.  Marriage  laws  of  Rhode  Island. 

46.  Marriage  laws  connected  with  justices  in  Connecticut. 

47.  Marriage  laws  connected  with  justices  in  New  York  and  New 

Jersey. 
4s.  Marriage  laws  of  Delaware,   Maryland,  Virginia,  West  Virginia 
and  8outh  Carolina,  all  excluding  justices. 

49.  Marriage  laws  connected  with  justices  in  North  Carolina. 

50.  Marriage  laws  connected  with  justices  in  Illinois  —  Form  of  jus- 

tice's return  on  license. 

51.  Marriage  laws  connected  with  justices  in  Wisconsin  —  Duty  of 

justice  to  investigate  and  give  certificate. 

58.  Marriage  laws  connected  with  justice  in  Michigan  —Justice  must 
make  record  and  return  to  clerk. 

B$.  Marriage  laws  connected  with  justices  in  Nebraska — License  to 
be  returned  and  certificate  given. 

54.  Marriage  laws  connected  with  justices  in  Oregon  —  License  to  be  re- 
turned—Form  of  return — Certificate  to  be  given. 

IS.  Marriage  laws'  connected  with  justices  in  Colorado — License  — 
Return  —  Christian  names — Certificate — Record. 

56.  Marriage  laws  connected  with  justices  in  Minnesota  —  License  — 

Return — Record. 

57.  Marriage  laws  connected  with  justices  in  Missouri — License  — 

Record. 

58.  Marriage  laws  connected  with  justices  in  Indiana — License  — Re- 

turn — Certificate. 
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59.  Marriage  laws  connected  with  justices  in  California— License  — 

Return  —  Examination  of  parties  and  witnesses. 

60.  Marriage  laws  connected    with  justices  in  Dakota  —  Record — 

Certificate — No  license. 

61.  Marriage  laws  connected  with  justices  in  Washington  Territory — 

License — Return — Certificate. 

62.  Marriage  laws  connected  with  justices  in  Wyoming  Territory  — 

License — Return — Certificate .  * 

63.  Marriage  laws  connected  with  justices  in  Arkansas. 

64.  Marriage  laws  connected  with  justices  in  Mississippi. 
65*  Marriage  laws  connected  with  justices  in  Ohio. 

66.  Marriage  laws  connected  with  justices  in  Tennessee. 

67.  Marriage  laws  connected  with  justices  In  Iowa. 

68.  Marriage  laws  of  Louisiana  connected  with  justices. 

69.  Marriage  laws  of  Kentucky  and  Alabama  connected  with  justices. 

70.  Marriage  laws  of  Nevada  connected  with  justices. 

71.  Marriage  laws  of  Texas  connected  with  justices. 

72.  Power  of  justices  to  administer  oaths,  to  take  acknowlegment  of 

deeds  and  other  legal  instruments,  to  take  affidavits  and  deposi- 
tions and  to  discharge  various  miscellaneous  duties. 

§  40.  General  duties  of  justices  —  Solemnizing  matri- 
mony. —  Besides  their  common-law  functions  as  conserv- 
ators of  the  peace,  and  their  judicial  powers  conferred  by 
law  in  the  several  States,  justices  perform  many  duties  of 
a  miscellaneous  character  which  are  imposed  upon  them  by 
statute.  Among  these  is  the  solemnization  of  matrimony. 
The  law,  it  is  almost  unnecessary  to  say,  regards  marriage 
as  a  civil  contract,  although  in  deference  to  the  religious 
sentiment  of  the  community  it  empowers  the  ministers  of 
religion  to  authenticate  the  contract  according  to  the  rites 
and  ceremonies  prescribed  by  their  respective  churches 
or  creeds.  In  all  the  States,  however,  except  Rhode  Island, 
Delaware,  Virginia,  West  Virginia  and  South  Carolina, 
justices,  and  in  some  of  them  other  civil  functionaries,  are 
empowered  to  solemnize  the  rites  of  matrimony  between 
competent  persons,  in  accordance  with  regulations  prescribed 
by  law.  In  some  States  it  is  necessary  that  the  bridegroom 
shall  give  a  bond,  and  the  county  court  clerk  or  other  like 
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functionary  shall  issue  a  license,  in  other  States  similar  pre- 
cautions against  improprieties  are  taken,  in  others  perhaps 
none  at  all.  All  this,  however,  is  apart  from  the  subject  of 
this  work  and  need  not  be  further  considered.1  It  may  be 
noted,  however,  as  one  of  the  curiosities  of  the  law,  and 
perhaps  as  an  indication  of  the  drift  of  public  sentiment, 
that  in  Maine,  by  statute,  the  Governor  may,  "  by  and  with 
the  advice  and  consent  of  the  Council,  appoint  women,  oth- 
erwise eligible  under  the  constitution,  to  solemnize  mar- 
riages." And  this  statute  was  enacted  in  pursuance  of  an 
opinion  rendered  by  the  justices  of  the  Supreme  Judicial 
Court  upon  the  requisition  of  the  Governor,  that  although 
women  could  not,  under  the  constitution,  hold  the  office  of 
justice  of  the  peace,  or  other  office  established  or  recog- 
nized by  the  constitution,  they  might  hold  ministerial  offices 
created  by  the  Legislature  and  in  the  discharge  of  the  duties 
of  such  offices  might  administer  oaths,  take  acknowledgments 
of  deeds  or  solemnize  marriages.9 

In  this  connection  it  is  proper  to  observe  that  the  au- 
thority of  a  justice  to  solemnize  the  rites  of  matrimony, 
can  not  be  exercised  beyond  the  limits  of  his  territorial 
jurisdiction,  his  county,  if  his  authority  extends  to  the 
county  lines,  or  his  township,  if  that  subdivision  of  the 
county  limits  his  jurisdiction.  There  is  considerable 
diversity  in  the  statutes  of  the  different  States.  In  some 
of  them  a  justice  is  a  justice  throughout  the  county ;  in 
others  he  is,  outside  of  his  township,  precinct  or  district, 
no  justice  at  all  except  so  far  as  recognized  as  such  for 
special  purposes  and  by  specific  statute. 

§  41.  Powers  of  justices  to  solemnize  marriages  in 
Maine — A   farther  duty  connected    with    marriage. — 

i  In  Kentucky,  it  may  be  remarked,  all  justices  are  not  authorised  by  law  to 
officiate  at  marriages,  bat  such  only  as  may  be  thereto  authorized  by  the  county 
court.    Gen.  Stat.  Ky.  (1883)  v  p.  518. 

*  Rot.  Stat.  Me.  (1888),  pp.  516, 517,  Opinions  of  Justices,  69  Me.  596. 
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In  Maine  "  every  justice  of  the  peace  residing  in  the  State, 
every  ordained  minister  of  the  gospel,  etc.,  *  *  *  may 
solemnize  marriages  within  the  limits  of  his  appointment.' '  * 

Whether  this  last  clause  refers  as  well  to  justices,  as  to 
the  ordained  or  licensed  ministers  who  are  required  to  be 
appointed  by  the  Governor,  is  somewhat  questionable.  It 
would  seem,  however,  that  the  territorial  limitation  refers 
to  the  minister  and  not  to  the  justice,  as  the  minister  is  re- 
quired by  the  laws  to  be  **  duly  appointed  and  commis- 
sioned for  that  purpose  by  the  Governor/ ' 

In  Maine,  too,  there  is  a  further  duty  in  connection  with 
matrimony,  which  under  certain  circumstances  devolves 
upon  justices.  When  an  objection  to  a  proposed  marriage 
is  filed  with  the  clerk  of  the  town,  the  matter  is  referred  to 
two  justices,  and  the  marriage  is  deferred  until  they  have 
rendered  their  decision  upon  the  sufficiency  of  the  objec- 
tion. If  their  decision  is  adverse  to  the  legality  of  the 
marriage,  the  certificate  or  license  for  its  solemnization  is 
withheld  by  the  clerk,  if  otherwise,  the  intermeddler  is 
taxed  with  the  costs."  3 

§  42.  Marriage  law  connected  with  justices  in  New 
Hampshire. — In  New  Hampshire  the  territorial  limita- 
tion of  the  power  of  justices  to  solemnize  the  rites  of  ma- 
trimony is  explicit.  "  Marriages  may  be  solemnized  by 
any  justice  of  the  peace  in  any  county  for  which  he  is  com- 
missioned." * 

§  43.  Marriage  laws  connected  with  justices  in  Ver- 
mont. —  In  Vermont  marriages  may  be  solemnized  by  a 
justice  "  in  the  county  for  which  he  is  appointed/9  And 
if  he  fails  to  comply  with  the  law  by  returning  the  certifi- 


1  BeT.  State.  Me.  (1888)  9  pp.  616, 617. 

2  Rev.  State.  He.  (1883),  p.  516.    See  ante,  §  4. 
•  Gen.  8tate.  N.  H.  (1867),  p.  881. 
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cate  which  authorizes  him  to  act,  with  the  proper  indorse- 
ment, within  the  prescribed  time,  or  if  he  presumes  to 
marry  the  parties  without  any  certificate  at  all,  be  subjects 
himself  to  a  fine  of  not  less  than  ten  dollars.1 

§  44.  Marriage  laws  connected  with  justices  In  Massa- 
chusetts. —  In  Massachusetts,  justices  may  solemnize 
marriages,  but  "  every  marriage  shall  be  solemnized  in  the 
city  or  town  in  which  the  person  solemnizing  it  resides,  or 
in  which  one  or  both  of  the  parties  to  be  married  reside."  3 
It  is  essential  that  the  justice  shall  officiate  or  act  in  his 
public  capacity,  his  mere  presence  at  an  alleged  marriage  by 
mere  consent  of  the  parties  is  not  sufficient.8  Justices  are 
required  to  keep  records  of  marriages  solemnized  by  them, 
and  to  make  the  proper  returns  and  are  subject  to  penalties 
for  a  breach  of  duty  in  this  respect,  or  for  unlawfully  join- 
ing persons  in  matrimony.4 

§  45.  Marriage  law  of  Rhode  Island.  —  In  Rhode 
Island  justices  are  not  authorized  by  law  to  solemnize  the 
rites  of  matrimony  at  all.  The  only  civil  functionaries  per- 
mitted to  do  so  are  the  justices  of  the  Supreme  Court  and 
the  wardens  of  the  town  of  New  Shoreham,'the  jurisdiction 
of  the  latter  for  this  purpose  being  confined  to  the  town. 

§  46.  Marriage  laws  connected  with  justices  in  Con- 
necticut. —  In  Connecticut,  all  judges,  justices  of  the 
peace  and  ordained  or  licensed  clergymen,  *  *  *  may 
join  persons  in  marriage."  No  territorial  limitation  upon 
the  exercise  of  the  power  is  expressed  in  the  statute.  Jus- 
tices must  certify  and  return  the  license  and  a  failure  to  do 


l  Rev.  Laws  Vt.  (1880),  §§  2310, 2810, 2318. 

•  Pub.  Slats.  Mats.  (1882),  p.  811. 

•  Inhabitants,  etc,  ».  Inhabitants,  etc,  7  Mass.  48. 
«  Pub.  BUtc  Mam.  (1882),  p.  811. 

•  G«n.  Stats.  B.  L  (1872),  p.  825;  Gen.  Bute.  B.  I.  (1882),  p.  416. 
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so,  or  otherwise  violatiug  the  marriage  law  of  the  State,  sub- 
jects the  offending  justice  to  a  penalty.1 

§  47.  Marriage  law  connected  with  justices  of  New 
York,  New  Jersey,  and  Pennsylvania.  —  In  New  York 
justices  of  the  peace,  together  with  a  number  of  other  civil 
officers,  are  authorized  to  solemnize  the  rites  of  matrimony, 
and  there  is  no  territorial  limitation  upon  their  exercise  of 
the  power  expressed  in  the  statute.8  And  the  same  rule 
also  prevails  in  New  Jersey.8  And  in  that  State  it  has  been 
expressly  held  that  a  justice  may  solemnize  the  rites  of 
matrimony  outside  of  the  county  of  his  residence,  and  that, 
in  the  absence  of  an  express  restriction  upon  his  exercise 
of  this  power,  in  the  statute,  it  will  be  regarded  as  co- 
extensive with  the  State.  The  court  takes  a  distinction 
between  this  function  and  the  ordinary  official  duties  of  a 
justice,  which  obviously  require  a  prescribed  sphere.  "  The 
subjects  of  cognizance/'  it  says,  "  as  well  as  territorial 
extent  must  be  fixed.  The  solemnization  of  marriage  is 
not  dependent  upon  any  territorial  conditions  and  should 
not  be  confined  to  the  same  limits  unless  by  plain  legislative 
requirement."4 

In  Pennsylvania  marriages  may  be  solemnized  by  the 
parties  taking  each  other  for  husband  and  wife  before  twelve 
sufficient  witnesses,  one  of  them  being  a  justice,  who  must 
all  certify  the  marriage  to  the  register  of  the  county. 
Beyond  this  the  justice  seems  to  have  nothing  particular  to 
do  with  the  matter.* 

§  48.  Marriage  laws  of  Delaware,  Maryland,  Vir- 
ginia, West  Virginia  and  South  Carolina,  all  excluding 
Justices.  — In  Delaware  justices  are  not  authorized  to  sol- 


l  Gen.  Stats.  Conn.  (1875),  pp.  186. 186. 

*  3  Rev.  Stats.  N.  T.  (1882),  p.  2838. 

8  Rev.  Stata.  N.  J.  (1877),  pp.  631, 1851. 
4  Pearson  v.  Howey,  11  K.  J.  L.  12. 

•  S  Purd.  Dig.  Penn.  (1873),  pp.  1002-3. 
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emnize  marriage  at  all.  The  power  is  vested  in  preachers 
of  the  gospel  and  the  Mayor  of  Wilmington.1  In  Mary- 
land authority  to  unite  persons  in  marriage  is  conferred 
by  statute  on  ordained  ministers  of  the  gospel,  no  civil  offi- 
cial being  intrusted  with  it.*  The  same  rule  prevails  in 
Virginia.  Only  ministers,  who  must  furnish  bond,  and 
laymen  to  be  appointed  by  the  county  court,  are  intrusted 
with  the  privilege  of  officiating  at  marriages.*  And  the 
law  of  West  Virginia,  is,  in  this  respect,  a  counterpart  of  that 
of  Virginia,  both  excluding  justices  from  any  official  parti- 
cipation in  matrimonial  solemnities.4 

In  South  Carolina  justices  are  not  authorized  by  law  to 
solemnize  the  rites  of  matrimony  at  all.  The  only  mar- 
riages recognized  by  the  statutes  of  that  State  are  marriages 
contracted  between  lawful  persons,  and  solemnized  in  the 
•■  face  of  the  church." 

§  49.  Marriage  laws  connected  with  justices  in  North 
Carolina.  —  In  North  Carolina  justices  may  join  persons 
in  marriage,  but  only  under  authority  of  a  license  issued 
by  the  register  of  deeds  of  the  county,  directed  to  "  any 
ordained  minister  *  *  *  or  to  any  justice  of  the  peace 
for  *  *  *  county.' '  From  this  it  appears  that  a  justice 
can  not  solemnize  a  marriage  but  of  his  county,  for  no 
register  of  deeds  can  issue  a  license  authorizing  a  justice 
of  another  county  to  act.  This  is  no  doubt  the  general  rule 
wherever  a  license  is  prescribed  by  law  as  an  authority  for 
the  justice  or  minister  to  act.9 

§  50.  Marriage  law  connected  with  Justices  in  Illi- 
nois—  Form  of  justice's  return  on  license.  —  In  Illinois 


i  Her.  Code  Del.  (1874),  p.  478. 

*  Bar.  Code  Md.  (1878),  p. 4m 
S  Code  of  Va.  (1873),  p.  848. 

*  S  Code  W.  Va.  (1879),  p.  797. 

•  Ber.  Stat.  8. 0.  (187S),  p.  48L 

•  Battle's  Bey.  (1878),  p.  688;  1  Oade  N.  O.  (1888),  §§  1818, 1814, 1818. 
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a  justice  may  unite  in  marriage  parties  of  proper  age,  and 
otherwise  competent  to  contract  that  relation  9  but  he  must 
do  so  under  authority  of  a  license  issued  by  the  county 
clerk  and  must  indorse  a  certificate  upon  the  license  and 
return  it  to  the  office  of  the  said  clerk.  The  form  of  cer- 
tificate so  to  be  indorsed  on  the  license,  which  is  prescribed 
by  the  Illinois  statute,  may  be  used  with  the  necessary 
variations  in  any  State  in  which  a  license  is  issued  and  a 
return  required  by  the  law.     It  is  as  follows :  — 

FORM. 

STATE  OP 


County, 


}**• 


I,  E F ,  a  justice  of  the  peace  for  said  county,  do  hereby 

certify  that  A B and  C D were  united  In  mar- 
riage by  me  at ,  in  the  county  of ,  and  State  of ,  on 

the day  of ,  A.  D. .    This day  of ,  A.  D. 


(Signed) ,  J.  P.* 

§  51.  Marriage  laws  connected  with  justices  in  Wis- 
consin—  Duty  of  justice  to  investigate,  and  to  give  cer- 
tificate. —  In  Wisconsin  justices  may  solemnize  the  rites  of 
matrimony,  and  before  doing  so  must  examine  upon  oath 
at  least  one  of  the  parties  to  the  intended  marriage  as  to  its 
legality  and  if  not  satisfied  upon  that  point  shall  proceed 
no  further  in  the  matter.  And  if  requested  by  either  of 
the  parties,  the  officiating  justice  shall  give  to  him  or  her  a 
certificate  of  marriage  setting  forth  in  detail  the  names  and 
residence  of  the  parties,  and  of  two  of  the  witnesses,  the 
time  and  place  of  the  marriage,  that  he  had  examined  on 
oath  one  or  both  of  the  parties  and  found  no  legal  impedi- 
ment, and  if  the  consent  of  parent  or  guardian  was  neces- 
sary, that  it  had  been  duly  given.  In  that  State  it  seems 
that  no  license  is  required.9 

l  Amend.  Stat.  111.  Storr  *  Oortto  (1885),  pp.  1596,  1AM. 
1  Laws  of  Wis.  (1078),  pp.  658,600. 
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§  52.  Marriage  laws  connected  with  justices  In 
Michigan  —Justices  must  make  record  and  return  It  to 
Clerk.  —  In  Michigan  a  justice  may  solemnize  the  rites  of 
matrimony  within  the  county  for  which  he  was  chosen. 
Before  doing  so  he  must  examine  at  least  one  of  the  parties 
on  oath  as  to  the  legality  of  the  intended  marriage.  After 
the  marriage  he  must  make  a  record  of  it  with  all  the  facts 
relating  to  the  same  and  within  ninety  days  deliver  a 
certified  copy  of  such  record  to  the  clerk  of  the  county 
whose  duty  it  is  upon  payment  of  the  prescribed  fee  to 
record  the  same.  It  is  also  the  duty  of  the  justice  as  in 
Wisconsin  to  furnish  either  of  the  parties  a  detailed  cer- 
tificate of  the  marriage.     No  license  seems  to  be  required.1 

§  53.  Marriage  laws  connected  with  justices  In 
Nebraska — License  to  be  returned  and  certificate 
given.  —  In  Nebraska  a  license  to  marry  must  be  issued 
by  the  probate  judge.  A  justice  may  perform  the  cere- 
mony in  pursuance  of  the  license  which  the  justice  must 
return  within  three  months  to  the  probate  judge,  having 
previously  indorsed  upon  it  a  full  return  of  his  proceedings 
in  the  premises.  And  if  required  the  justice  must  furnish 
each  or  either  of  the  parties  with  a  marriage  certificate  with 
all  necessary  and  appropriate  details.  And  a  similar  cer- 
tificate must  be  delivered  within  three  months  by  the  justice 
to  the  probate  judge.9 

§  54.  Marriage  laws  connected  with  justices  In  Ore- 
gon— License  to  be  returned  —  Form  of  return —  Cer- 
tificate to  be  given.  — In  Oregon  a  marriage  license  must 
be  issued,  in  pursuance  of  which  a  justice  may  perform  the 
ceremony  "  anywhere  within  his  jurisdiction/'  He  must 
.  give,  if  required,  a  marriage  certificate  to  each  of  the  par- 

l,Amend.  8Ufc  Mich.  (1888),  H  0»,  800, 6215, 6316, 6M7. 

>  Gen.  Stall. Neb.  (1878),  pp.  461,468,464;  Oemp.  State.  Neb.  (1881), pp.  841, 84*. 
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ties,  specifying  therein  the  names  and  residence  of  the  par- 
ties, and  of  at  least  two  witnesses  present,  the  time  and 
place  of  such  marriage,  and  the  date  of  the  license  there- 
for and  by  whom  issued.  He  must  return  the  license 
within  one  month,  and  deliver  to  the  county  clerk  a  cer- 
tificate in  the  following 

FORM. 

STATE  OF  OREGON, 


County  of- 


\««. 


This  is  to  certify  that  the  undersigned,  justice  of  the  peace  of  said 

county,  by  authority  of  a  license  bearing  date  the day  of . 

18  — ,  and  Issued  by  the  county  clerk  of  the  county  of ,  did  on  the 

day  of ,18  — ,  at  the  house  of ,  in  the  county 


and  State  aforesaid,  join  in  lawful  wedlock,  A.  B.  of  the  county  of 

and  State  of ,  and  C  D.  of  the  county  of—,  and  State  of — ,  with 

their  mutual  consent,  in  the  presence  of  B.  F.  and  O.  H.  witnesses. 

Wltriess  my  hand  this day  of  ,  18  — . 

,J.P. 

This  form,  it  is  believed,  would,  with  the  proper  alterations,  be  found 
sufficient  to  answer  the  requirements  of  the  law  in  any  State  in  which  a 
marriage  license  is  required  by  law.1  If  the  power  of  the  justice  to  act 
be  limited  to  his  township  the  certificate  should  show  that  the  marriage 
took  place  toithin  the  proper  township. 

§  55.  Marriage  laws  connected  with  justices  in  Colo- 
rado —  License  —  Return  —  Christian  names  —  Certifi- 
cate—  Record.  — In  Colorado  a  justice  may  perform  the 
marriage  ceremony.  It  is  his  duty  in  such  a  case  to  keep 
a  record  and  transmit  a  certificate  with  Christian  as  well  as 
surnames  of  the  parties  to  the  clerk  of  the  county,  and  this 
he  must  do  within  three  months  after  the  marriage.  A  vio- 
lation of  duty  in  this  respect  subjects  the  negligent  justice 
to  a  penalty  ranging  from  fifty  to  two  hundred  dollars.  It 
is  also  the  duty  of  the  justice  to  return  the  license  under 

l  Gen.  Laws  Ore.  (1879),  p.  491. 
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which  he  has  acted  within  thirty  days  after  the  mar- 
riage and  this  too  under  penalty  of  from  twenty  to  fifty 
dollars.1 

§  56.  Marriage  law  connected  with  justices  in  Minne- 
sota —  License  —  Return  —  Record .  —  In  Minnesota  a 
justice  may  perform  the  marriage  ceremohy  in  the  county 
for  which  he  was  elected.  A  license  must  be  obtained,  un- 
der which  the  justice  may  act  freely  as  it  is  the  duty  of  the 
clerk  to  satisfy  himself  of  the  legality  of  the  intended  mar- 
riage before  issuing  the  license  for  it,  not  of  the  justice  as 
is  the  law  in  some  other  States.  The  justice  must  make  a 
record,  return  the  license  to  the  clerk  of  the  district  court 
and  file  with  that  officer  a  certificate  of  the  marriage.9 

§  57.  Marriage  law  connected  with  justices  in  Mis- 
souri—  License  —  Record.  —  In  Missouri  marriages  may 
be  solemnized  by  a  justice  who  must  keep  a  record  of  such 
events,  and  within  three  months  after  such  marriage  trans- 
mit a  certificate  of  the  same  with  Christian  names  as  well 
as  surnames  of  the  parties  to  the  recorder  of  the  county  in 
which  the  marriage  took  place.  There  seems  to  be  no  ter- 
ritorial limitation.8  A  license  was  not  required  as  a  prelim- 
inary to  marriage  before  the  act  of  March  26,  1881,  which 
requires  the  issuance  of  a  license  by  the  recorder  of  the 
county,  and  declares  that  the  solemnization  of  a  marriage 
for  which  no  license  has  been  obtained  shall  be  a  misdmeanor 
for  which  the  officiating  officer  or  clergyman  may  be  fined 
not  exceeding  five  hundred  dollars.  A  marriage  license 
must  be  returned  within  ninety  days  after  the  issuing  of 
the  same.4 


l  Gen.  Stats.  OoL  (1885),  H  2251,  2252,  9258, 2254, 2255, 2256, 2357, 2258,  pp.  691, 692, 
683. 

s  Gen.  State.  Minn.  (1881),  p.  628. 

•  Ber.  State.  Mo.  pp.  654, 655,  §§  8267, 8270. 

«  Bees.  Acta.  Mo.  (1881-82),  pp.  161, 162. 
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A. 

This  is  the  form  of  a  return  by  a  justice  on  a  marriage  license  pre* 
scribed  by  statute  in  Missouri.1 

FORM. 

STATE     OF   MISSOURI, 


County  op 


1 88. 


This  is  to  certify  that  the  undersigned ,  did,  at 


in  said  county  on  the day  of ,  A.  D.  18 —  unite  in  mar- 
riage the  above  named  persons. 

(Signed)  ,  J.  P. 

It  may  be  remarked  that  the  justice  has  in  this  case  no  duty  to  per- 
form with  reference  to  consent  of  parents  or  guardians  or  otherwise 
affecting  the  right  of  the  parties  to  be  married. 

The  license  must  be  returned  within  ninety  days  after  the  issuance 
thereof. 

§  58.  Marriage  laws  connected  with  Justices  in  Indi- 
ana— License  —  Return  —  Certificate.  — In  Indiana  mar- 
riages may  be  solemnized  by  justices  within  their  respective 
counties.  A  license  is  issued  and  must  be  returned  by  the 
justice,  who  is  also  required  to  file  within  three  months 
after  the  marriage  a  certificate  thereof  in  the  clerk's  office 
of  the  county  in  which  the  marriage  was  solemnized.  And 
a  justice  violating  the  law  by  joining  persons  in  marriage 
contrary  to  the  marriage  act  becomes  liable,  upon  convic- 
tion, to  a  fine  not  exceeding  five  hundred  dollars.9 

§  59.  Marriage  law  connected  with  justices  in  Cali- 
fornia—  License  —  Return  —  Examination  of  parties  and 
witnesses. — In  Calif  ornia  a  marriage  maybe  solemnized 
by  a  justice.  He  must  act  under  the  authority  of  a  license 
duly  issued  by  the  clerk  of  the  county  court  whose  duty  it 
is,  in  proper  cases,  to  examine  parties  and  others  under 

1  S6B8.  AotS  MO.  (1881-88),  p.  163 
*  Ber.  Stats.  Ind.  (1881),  Si  5826  et  $eq. 
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oath  to  satisfy  himself  of  the  legality  of  the  intended  mar- 
riage. If,  notwithstanding  this,  the  justice  has  doubts  of 
the  legality  of  the  proposed  marriage,  he  also  may  adminis- 
ter oaths  and  examine  parties  and  witnesses  in  like  manner 
as  the  county  clerk  does  in  issuing  the  license.  It  is  the  duty 
of  the  justice  to  return  the  license,  attaching  thereto  a  certi- 
ficate showing  the  fact,  time,  and  place  of  the  marriage, 
and  the  names  and  residence  of  one  or  more  witnesses  of 
the  ceremony.  And  it  is  further  his  duty  to  furnish  to 
either  or  both  of  the  contracting  parties  a  certified  copy  of 
the  license  and  of  his  certificate  attached  thereto ;  and  he 
must  file  the  original  with  the  county  recorder  within  thirty 
days  after  the  marriage.  There  is  no  express  territorial  lim- 
itation of  the  justice's  jurisdiction  in  the  matter,  but  it  may 
be  presumed  that  he  can  not  act  out  of  his  county  or  under 
a  license  issued  from  any  other  county  than  that  in  which 
he  holds  his  office.1 

§  60.  Marriage  law  in  connection  with  Justices  in 
Dakota  —  Record  — Certificate  —  No  license. —  In  Dakota 
a  justice  may  officiate  at  a  marriage  ceremony.  He  must 
make  a  record  of  it  in  a  book  kept  by  him  for  that  purpose, 
with  dates,  names  and  all  proper  and  necessary  details. 
He  must  furnish  either  party  requiring  it  a  certificate  of  the 
marriage,  with  names  and  residences  of  the  parties,  wit- 
nesses and  all  other  matters  necessary  to  prove  a  valid  mar- 
riage. And  it  is  further  his  duty  to  file  within  six  months  a 
like  certificate  with  the  clerk  of  the  city  or  town,  where  the 
marriage  was  solemnized,  or  with  the  register  of  deeds  of 
the  county,  and  that  certificate  must  be  duly  recorded. 
There  seems  to  be  no  territorial  limitation  of  the  jus- 
tice's jurisdiction,  nor  any  provision  for  the  issuance  of  a 
license.8 


1 1  Code  and  State.  Cal.  (1876)  §§  5069, 607Of  5071,  507S,  5073, 5074. 
1  S  Codes  of  Dak.  (1884),  pp.  744, 745. 
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§  61.  Marriage  laws  in  connection  with  justices  in 
Washington  Territory  —  License  —  Return  —  Certifi- 
cate. —  In  Washington  Territory  marriage  licenses  are 
issued  by  county  auditors,  and  justices  under  their  author- 
ity may  solemnize  the  rites  of  matrimony.  It  is  the  duty 
of  the  justice  in  such  case  to  furnish  the  parties  or  either 
of  them  »  certificate  of  marriage  stating  the  names  and  resi- 
dence  of  the  parties,  and  of  at  least  two  witnesses  present 
at  the  ceremony,  the  time  and  place  of  the  marriage, 
and  the  date  of  the  license,  and  by  whom  it  was  issued. 
And  it  is  further  his  duty  within  three  months  to  make  out 
and  file  with  the  probate  judge  a  certificate  to  the  same 
effect  so  that  the  same  may  be  recorded.1 

§  62.  Marriage  laws  in  connection  with  justices  in 
Wyoming   Territory  —  License  —  Return    certificate.  — 

In  Wyoming  Territory  justices  may  solemnize  marriages. 
A  license  must  be  previously  obtained  from  the  county 
clerk  of  the  county  in  which  the  marriage  is  to  take  place,  and 
it  is  the  duty  of  the  clerk  and  not  of  the  celebrant  to  investi- 
gate the  legality  of  the  proposed  marriage.  The  justice 
must  give  the  parties,  if  required,  the  usual  certificate,  and 
within  three  months  file  a  like  certificate  with  the  county 
clerk  whose  duty  it  will  be  to  record  it.8 

§  63.  Marriage  laws  connected  with  justices  in  Arkan- 
sas. —  A  justice  of  the  peace  is,  in  Arkansas,  authorized  to 
solemnize  marriages,  within  the  county  in  which  he  holds 
his  office.  A  license  is  i8sued  by  the  proper  officer  under 
the  authority  of  which  he  performs  the  ceremony.  On  the 
license  he  must  indorse  a  return,  which  may  be  in  the  fol- 
lowing 


l  Washington  Code  (1881),  §§  2380  to  2895,  pp.  411, 412, 413. 
«  Comp.  Laws  of  Wyoming  (1876),  pp.  478, 479. 
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FORM. 

8TATE   OF  ARKANSAS, )  g8 
County  of ] 


I,  A B ,  do  hereby  certify  that  on  the day  of 


A.  D.  18 — ,  I  did  duly  and  according  to  law,  as  commanded  in  the  forego- 
ing license  solemnize  the  rites  and  publish  the  banns  of  matrimony  be- 
tween the  parties  therein  named. 

Witness  my  hand,  this day  of A.  D.  18 — . 

(Signed)  A B ,  Justice  of  the  Peace.1 

It  is  not  the  duty  of  the  justice  to  return  the  license  but  that  of  the 
party  who  obtains  It.1 

§  64.  Marriage  laws  connected  with  justices  in  Mis- 
sissippi. —  Justices  may  solemnize  the  rites  of  matrimony 
in  Mississippi  between  parties  to  whom  the  clerk  of  the  cir- 
cuit court  of  the  county  in  which  the  justice  resides  and  acts, 
has  issued  a  license.  Within  six  months  after  the  marriage 
the  justice  must  return  to  the  clerk  of  the  circuit  court  to 
be  recorded  a  certificate  of  the  marriage,  an  exemplification 
of  which  shall  be  evidence  of  the  marriage.8 

§  65.  Marriage  laws  connected  with  justices  in  Ohio.  — 
In  Ohio  justices  are  authorized  to  solemnize  marriages,4  and 
must  return  the  marriage  license  within  three  months  after 
the  performance  of  the  ceremony  under  a  penalty  of  fifty 
dollars.5  If  they  solemnize  marriages  that  are  not  au- 
thorized by  law  they  are  subject  to  a  penalty  of  not  exceed- 
ing one  thousand  dollars  • 

§  66.  Marriage  law  connected  with  justices  in  Tennes- 

.  —  Justices,  in    common    with   Christian  and    Jewish 


1  Biff.  Of  Laws  Ark.  (1884),  §§  4999, 4013. 

«  Jftfcf.,§4816. 

S  Eev.  Code  Miu.  (1880),  H  1149, 1180, 1151. 

*  Laws  of  Ohio  Rot.  (1880) ,  §  688. 

•  JM<*.,f  6391. 
•2M<*.,f6392. 
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ministers,  and  certain  judicial  officers,  may  solemnize  the 
rites  of  matrimony.  A  license  is  necessary  to  authorize 
the  justice  to  act  lawfully,  which  license  is  issued  by  the 
clerk  of  the  county  court.  It  is  the  duty  of  the  justice  to 
return  the  license  within  six  months  after  the  marriage,  and 
indorse  upon  it  to  the  following  effect:  "  I  solemnized  the 
rite  of  matrimony  between  the  within  named  parties  on  the 

day  of 18 — ,  at in  the  county  of 

and  State  of  Tennessee,"  and  sign  the  return  officially.1 

§  67.  Marriage  laws  connected  with  Justices  in  Iowa.  — 
In  Iowa  marriages  may  be  solemnized  by  justices.  The 
officiating  justice  must  return  the  license  within  ninety  days 
after  the  ceremony  and  must  give  each  of  the  parties  a 
marriage  certificate.  Ho  must  indorse  upon  the  license  a 
statement  that  he  had  united  the  parties  in  matrimony  on  a 
day  named,  and  must  designate  the  place  where,  and  state, 
that  such  place  is  within,  the  county  of  which  he  is  a  justice.9 

§  68.  Marriage  laws  of  Louisiana  connected  with 
justices.  —  In  Louisiana  justices  are  authorized  to  cele- 
brate marriages  within  their  respective  parishes.3  He  must 
make  "  duplicate  acts  of  the  celebration  "  signed  by  himself 
by  the  parties,  and  three  witnesses.  One  of  these  "  acts  " 
he  must  return  within  thirty  days  to  the  clerk  or  justice 
who  granted  the  license.4 

§  69.  Marriage  laws  of  Kentucky  and  Alabama  con- 
nected with  justices.  —  In  Kentucky  such  justices  "  as  the 
county  court  may  authorize  may  solemnize  marriages." 
There  is  the  usual  provision  for  a  return  to  the  clerk  of 
the  license  with  a  certificate  of  the  marriage  by  the  officiating 


1  M.  &  V.  Code  Tenn.  (1884),  §g  8294, 8298, 8899, 490L 
*  Eey.  Laws  Iowa  (1880),  §§  3193,  et  »cq. 
9  Voor.  Rer.  Law  La.  (1884),  §  2908. 
4/M4.,  S2205. 
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magistrate.1  In  Alabama  any  justice  may  solemnize  mar- 
riages. There  is  in  that  State  the  usual  provision  for  a 
license  and  its  return  with  an  appropriate  certificate  by 
the  justice.* 

§  70.  Marriage  laws  of  Nevada  connected  with  jus- 
tices.—  In  Nevada  a  justice  may  within  his  county,  solem- 
nize marriages.  No  particular  form  is  required  but  there 
must  be  at  least  two  witnesses.  The  justice  must  keep  a 
record  of  marriages  solemnized  by  him  and  must  give  .each 
of  the  parties  a  marriage  certificate.  And  he  must  file  a 
like  certificate  for  record  with  the  recorder  of  deeds  for  the 
county.  The  certificate  must  in  each  case  specify  the  names 
of  the  witnesses.* 

§  71.  Marriage  laws  of  Texas  as  connected  with  jus- 
tices. —  In  Texas  justices  may  solemnize  marriages.  There 
is  a  license  issued,  which  the  justice  must  return  within  sixty 
days  after  the  marriage.4 

§  72.  Power  of  justices  to  administer  oaths — To 
take  acknowledgment  of  deeds  and  other  legal  in- 
struments, to  take  affidavits  and  depositions,  and  dis- 
charge various  miscellaneous  duties.  —  One  of  the  most 
universal  functions  of  a  justice  is  the  administration  of 
oaths.  In  every  State  this  power  is  conferred  upon  him, 
and  it  is  safe  to  say  that  whatever  oaths,  outside  the  actual 
proceedings  of  courts  of  record  or  legislative  bodies,  which 
are  required  by  the  law  of  any  State  to  be  taken  at  all,  may 
be  administered  by  a  justice  within  the  territorial  limits  of 
his  own  jurisdiction.  Without  those  limits  he  cannot  offi- 
ciate unless  specially  authorized  to  do  so.     A  justice  is  at 

1  Gen.  8UU.  Ky.  (1888)  pp.  515, 616, 517. 

*  Code  Ala.  (1876) ,  §§  8674,  et  teq. 

8  Comp.  Laws  Nov.  (1878),  ft  197  to  208,  inclusive. 

«  EeT.  Laws  Tex.  (1879),  %%  2888, 2842. 
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the  utmost  a  county  officer,  in  some  of  the  States  he  is  merely 
a  township  officer.  Out  of  the  county, there  fore,  in  the  most 
of  the  States,  and  even  out  of  his  township,  in  some  of  them, 
he  is  a  private  citizen  no  more,  no  less,  and  can  exercise 
no  official  powers.  Within  his  own  jurisdiction,  however, 
he  may  and  must  discharge  many  miscellaneous  duties,  such 
as,  in  proper  cases,  those  of  a  coroner,  notary,  pound- 
keeper  or  ranger,  and,  in  a  few  States,  a  jury  commissioner. 
These  duties  are  occasional  and  generally  only  performed  in 
case  of  emergency  more  or  less  urgent.  A  sufficient  ac- 
count of  them  will  appear  in  the  subjoined  note  B. 

B. 

(a.)  la  Nbw  Jersey  justices  may  administer  all  oaths  and  affirmations, 
and  take  any  affidavit  for  any  lawful  purpose,  etc.1  Justices  may  act  as 
notaries  in  the  matter  of  protesting  bills  and  notes,  when  no  notary  can  be 
obtained  to  discharge  that  duty.8  There  seems  to  be  no  authority  vested 
in  a  justice  to  act  as  coroner. 

(&.)  In  North  Carolina  a  justice  may  take  the  acknowledgment  of  deeds, 
powers  of  attorney,  leases  and  other  instruments  required  by  law  to  be 
recorded  or  registered.  And  when  a  feme  covert  is  one  of  the  grantors 
of  an  instrument  which  she  is  competent  to  execute,  he  may  take  her 
privy  examination.  It  is  necessary,  however,  in  North  Carolina,  that  the 
correctness  of  the  certificate  of  the  justice  and  his  official  character  be 
certified  by  the  clerk  of  a  court  of  record  under  the  seal  of  the  court.8 
In  North  Carolina,  among  other  miscellaneous  duties,  a  justice  is  ex 
officio  a  ranger  for  the  county  and  as  such  shall  take  cognizance  of  strayed 
animals,  keep  a  stray  book  in  which  the  entries  prescribed  by  law  shall 
be  made,  and  which  shall  be  open  to  public  inspection,  shall  administer 
the  necessary  oaths,  perform  the  other  duties  required  by  law  of  the 
ranger  and  receive  the  fees  appertaining  to  that  office.* 

FORMS. 

(c.)  The  following  is  the  form  of  a  justice's  certificate  of  an  acknowl- 
edgment of  a  deed  or  other  Instrument  required  by  law  to  be  recorded  or 
registered,  which  it  is  believed  wUl  be  found  appropriate,  sufficient  and 

* 

l  Rev.  Laws  N.  J.  (1877),  p,  740,  $  1. 

*  Ibid.,  p.  899,  §  9. 

*  1  Code  N.  O.  (1883),  §  1246,  p.  491. 

*  2  Code  N.  O.  (1885),  g$  8767,  8778,  pp.  669, 673. 
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legal  in  every  State  in  which  a  justice  is  authorized  by  law  to  take  an  ac- 
knowledgment of  a  deed  at  all :  — 

STATE   OF   (Name  of  State),  -i 
County  of  (Name  of  County),   J 

I,  (name)*  justice  of  the  peace  in  and  for  the  county  and  State  afore- 
said do  hereby  certify  that  on  this  day  personally  appeared  before  me 
(name  of  grantor)  with  whom  I  am  personally  acquainted  and  acknowl- 
edged that  he  signed,  sealed  and  delivered  the  foregoing  (or  annexed) 
deed  of  conveyance  (or  other  instrument,  describing  It)  as  his  act  and 
deed  for  the  purposes  therein  contained  on  the  day  It  bears  date.  Wit- 
ness my  hand  and  seal  this  (day  and  month)  A.  D.  (year). 

(Signature  of  justice)  J.  P.    [seal]. 

(dJ)  The  following  Is  a  good  form  for  the  certificate  of  a  justice  of  the 
acknowledgment  of  a  deed  or  other  Instrument  by  husband  and  wife :  — 

FORM. 

STATE  OF  (Name  of  State),   \ 
Coukty  of  (Name  of  County).  / 

I,  (name),  a  justice  of  the  peace  in  and  for  the  county  and  State  afore* 
said,  do  hereby  certify  that  on  this  day  personally  appeared  before  me 
(name  of  husband)  and  (name  of  wife)  his  wife,  with  both  of  whom  I 
am  personally  acquainted,  and  acknowledged  that  they  signed,  sealed 
and  delivered  the  foregoing  (or  annexed)  deed  of  conveyance  or  other 
instrument,  (describing  it)  as  their  act  and  deed  for  the  purposes  therein 
contained,  on  the  day  it  bears  date.  And  the  said  (wife's  name)  being  by 
me  privately  examined  separate  and  apart  from  her  said  husband,  touching 
her  voluntary  execution  of  the  same,  doth  state  that  she  executed  the 
same,  freely  and  voluntarily,  without  fear  or  compulsion  of  her  said 
husband  or  any  other  person,  and  that  she  doth  still  voluntarily  assent 
thereto.    Witness  my  hand  and  seal  this  (day  and  month)  A.  D.  (year.) 

(Signature  of  Justice)  J.  P.    [sbal]. 

(«.)  In  Missouri  justices,  in  common  with  other  judicial  officers,  clerks 
of  courts,  etc.,  have  authority  to  administer  oaths  in  all  proper  cases. 
They  may  take  affidavits  and  depositions  within  their  jurisdictions  where 
oaths  and  affirmations  are  required  by  the  law.1  They  may  take  deposi- 
tion in  all  cases  in  which  depositions  may  lawfully  be  put  in  evidence.1 
In  case  of  loss  of  life  in  coal  mines  a  justice  may  act  as  coroner,  if 
that  officer  is  absent  or  unable  to  act.* 

(f.)  In  Kansas  justices  may  solemnize  marriages,  and  must  certify  the 
fact  and  dates  on  the  back  of  the  license  and  return  it  to  the  probate 

1 1  Rev.  State.  Mo.  (1879),  f  3826. 

*IHd.9  f81S8. 

*  BtM.  Acts.  Mo.  (1881-8),  p.  168,  g  9 
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judge  within  thirty  days  after  the  marriage.1  They  may  take  acknowledg- 
ments of  deeds ; '  they  shall  be  judges  of  elections  in  their  townships,  two 
of  them  acting  with  the  trustee.*  And  any  justice  may  act  as  coroner 
when  that  office  is  vacant,  or  the  coroner  is  unable  to  perform  his  duties.4 
A  justice  may  administer  oaths  and  take  affidavits  and  depositions.6  And 
it  is  incumbent  upon  justices  to  perform  numerous  duties  connected 
with  strayed  animals  such  as  taking  affidavits  and  keeping  a  stray 
book.* 

(g.)  In  Illinois  justices  may  administer  oaths  on  any  lawful  oc- 
casion and  may  take  depositions  to  be  used  in  any  court.7  They  may 
take  acknowledgments  of  deeds,8  and  in  the  absence  of  the  coroner  may 
officiate  in  his  place.9  And  justices  are  required  to  execute  all  the  laws 
of  the  State  relating  to  estrays,  lost  property  and  derelict  water  craft, 
including  floating  timber.10 

(h.)  A  justice  in  Arkansas  may  take  proof  or  acknowledgment  of 
deeds.11  He  may  administer  oaths  and  take  affidavits,19  and  he  may  take  dep- 
ositions to  be  used  anywhere  in  the  State.1*  A  justice  may  act  as  coroner 
if  that  officer  is  absent  or  resides  more  than  twenty  miles  from  the  place 
where  the  dead  body  is  found.14  And  in  this  State  persons  who  take  up 
strayed  animals,  must  report  the  same  to  a  justice,  who  appoints  three 
householders  appraisers,  who,  having  been  sworn, appraise  the  estray 
and  return  to  the  justice  the  description  and  valuation  of  the  animal.  The 
justice  requires  a  bond,  to  be  approved  by  him,  to  be  given  by  the  per- 
son taking  up  the  animal,  and  the  appraisement  papers  and  bond  it  Is 
the  duty  of  the  justice  to  return  to  the  clerk  of  the  county  court.  The 
following  is  the  form  to  be  used  by  the  justice  in  appointing  the  apprals* 
era:  — 

FORM. 

STATE  OF  ARKANSAS, 


County  of ,     j  *•" 


I,  A B ,  an  acting  and  duly  commissioned  justice  of  the 

peace  in  and  for  the  county  of ,  do  hereby  appoint  — — , 

1  Oomp.  Laws  Kan.  (1879),  §  3130,  p.  638. 

3  Ibid.,  § 1038,  p.  211. 

*76fcf.,$2165,p.889. 

*Ibid.,i  1568,  p.  297. 

*J6W.,  55  8873, 3876,  p.  647.    See,  also,  Ibid.,  5  8325,  p.  608. 

•  Ibid.,  $5  6681,  efeq.  pp.  922, 928, 924, 926. 
»  St.  &  O.  Code  111.  (1886),  p.  1077. 

•  /«<*.,  pp.  680,681. 
•/MA,  p.  607. 

10  Ibid.,  pp.  1002  to  1069. 

11  Dig.  of  Stat.  Ark.  (1884),  5  661. 
UJWA.  55*868, 2917. 

1*  Ibid.,  5  2926. 
»  Ibid.,  5  720. 

46 


CH.  III.]  JUSTICES — GENERAL  DUTIES.  §    72 


.,  and  — — ,  three  citizens  and  householders  of  said 


county  to  appraise  and  describe  a  certain taken  op  by  < 

—  on  the day  of ,  18 — ,  as  an  estray. 

GWen  under  my  hand  this day  of •  18 — . 

(Signed) ,  J.  P. 

(i.)  Justices  in  Mississippi  may  take  the  acknowledgment  or  probate 
of  deeds.  When  they  do  they  append  to  the  deed  a  certificate  in  the 
following  — 

FORM. 

STATE  OF  MISSISSIPPI, 

88. 


County  op 


Personally  appeared  before  me, ,  a  justice  of  the  peace 

for  the  county  and  State  aforesaid,  the  within  named  A B 

(the  grantor),  who  acknowledged  that  he  signed  and  delivered  the 
foregoing  instrument  on  the  day  and  year  therein  mentioned. 

Given  under  my  hand  this day  of ,  A  D.  18 — . 

(Signed) ,  Justice  of  the  Peace. 

If  the  Instrument  is  proved  by  a  subscribing  witness  the  foregoing 
form  Is  to  be  followed  down  to,  and  including  the  word  "aforesaid," 
and  then  for  the  remainder  the  following  is  to  be  substituted: 
—  "  the  within  E  F — ■ — ,  one  of  the  subscribing  witnesses  to  the 

foregoing  Instrument,  who,  being  first  duly  sworn,  deposeth  and  saith 

that  he  saw  the  within  (or  above)  named  A B ,  whose  name 

is  subscribed  thereto,  sign  and  deliver  the  same  to  the  said  C 

D (the  grantee  or,  '  that  he  heard  the  said  A.  B.  acknowledge  that 

he  signed  and  delivered  the  same  to  the  said  C D ')»  an(*  that 

he,  this  deponent  subscribed  his  name  as  a  witness  thereto  in  the  pres- 
ence of  the  said  A B ,  and  that  he  saw  the  other  subscribing 

witness  (or  witnesses,  naming  them)  sign  the  same  in  the  presence  of 

said  A B ,  and  that  the  witnesses  signed  in  the  presence 

of  each  other  on  the  day  and  year  therein  named." 

Given  under  my  hand  this day  of ,  18 — . 

(Signed) ,  Justice  of  the  Peace.1 

These  forms  will  be  sufficient  for  any  other  State  in  which  justices  are 
authorized  to  take  acknowledgments  or  proof  of  deeds,  except  that  when 
the  deed  is  sealed,  in  any  State  in  which  a  seal  is  required,  the  form  should 
have  the  word  "  sealed  "  inserted  after  the  word  "  signed  "  in  the  first 
form,  and  the  word  "seal"  after  the  word  "sign,"  and  the  word 
"  sealed  "  after  the  word  "  signed  "  in  the  second  form,  when  those  words 
refer  to  the  execution  of  the  deed  by  the  grantor.    If  all  the  subscrib- 


i  Bev.  Code  Hits.  (18BQ),  f  1S18. 
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Ing  witnesses  are  sworn  and  prove  the  deed,  their  names  should  be 
Inserted  in  the  beginning  of  the  second  form  and  the  latter  part  of  it, 
that  is  from  the  words,  "and  that  he  saw"  to  the  words  "therein 
named,"  inclusive,  should  be  omitted. 

Justices  are  authorized  by  the  law  of  Mississippi  to  administer  oaths 
and  take  affidavits  nnder  any  law  of  the  State.1  And  in  that  State  all 
justices  are  notaries  public  by  virtue  of  their  offices.3  And  a  justice 
may  act  as  coroner  when  there  Is  no  coroner  in  the  county  or  when  from 
any  cause  the  coroner  cannot  be  had  in  due  time  to  hold  the  Inquest.9 

y.)  Justices  in  Minnesota  may  take  acknowledgments  of  deeds  and 
other  instruments  in  writing,  and  may  tike  and  certify  depositions  to  be 
used  in  any  courts  In  the  State,  except  when  otherwise  expressly  pro- 
vided.4 And  when  no  other  provision  is  made  by  law  all  oaths  required 
or  authorized  by  law  may  be  administered  by  justices.6  Under  the  estray 
laws  of  this  State  it  is  the  duty  of  a  justice  to  appraise  the  animal  taken 
up,  receiving  therefor  a  fee  of  fifty  cents  and  six  cents  a  mile  necessary 
travel,  and  to  furnish  a  certificate.* 

(it.)  In  Maine  justices  are  authorized  to  administer  oaths  to  execu- 
tors, guardians,  administrators,  and  trustees,  and  generally  in  all  mat- 
ters relating  to  probate,  to  commissioners  of  Insolvency,  appraisers, 
dividers  of  estates,  or  in  proceedings  to  perpetuate  the  evidence  of  notice 
by  publication,  and  if  no  objection  is  made  the  accounts  of  executors, 
administrators,  guardian  and  trustees  may  be  verified  by  oath  taken  be- 
fore a  justice.7  And  in  the  same  State  justices  may  take  the  acknowledg- 
ment of  the  execution  of  the  deeds.8  And  a  justice  is  competent  to  take 
depositions  to  be  used  in  any  case  in  which  he  is  not  interested,*  and  has 
not  previously  been  of  counsel.  A  justice  is  also  competent  to  take 
depositions  in  perpetuamA* 

(I.)  In  Iowa  justices  may  take  acknowledgment  of  deeds,11  and  when 
there  is  no  coroner  or  when  he  is  unable  to  act  or  absent*  a  justice  may 
officiate  as  coroner.12  He  is  required  too  to  keep  a  stray  book  and  enter 
in  it  the  appraisement  of  estrayed  animals  and  lost  goods.18 

(m.)  In  Tennessee  justices  are  not  empowered  to  take  the  acknowl- 
edgments of  deeds,  but  they  can   take  depositions  having  the  same 

l  Bar.  Code  Miss.  (1880),  f  8294. 

*  JW<*,$425. 
8/Wd.,§861. 

*  Stat.  Minn.  (1878),  oh.  73,  g§  11, 12,  pp.  789,  790. 

*  IbicL,  pp.  786, 787. 

*  JMd.,p.295,$4. 

t  Bev.  Stats.  Me.  (1888),  p.  580,  §  11. 
*Ibid.,p.  605,517. 

*  /old.,  p.  880,  ft. 

»  Ibid,,  pp.  833, 884,f83. 
U  Rer.  Laws  Iowa  (1880),  p.  1955. 
U  Ibid.,  f  867. 
l»i&id.,HU67,  1514. 
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powers  as  the  clerk  of  the  court  which  issued  the  commission.1  And  among 
the  miscellaneous  duties  of  justices,  they  are  in  that  State  required  to 
designate  the  persons  who  are  to  be  summoned  as  jurors  from  their  respect- 
ive districts.8  Among  their  other  miscellaneous  duties,  justices  may,  when 
there  is  danger  of  violence  from  a  lunatic,  commit  him  to  jail  to  be  there 
held  until  the  next  meeting  of  the  county  court.*  And  it  is  the  duty  of  the 
justices  to  give  information  to  the  county  court  as  to  orphans  who  need 
the  attention  of  the  court,  and  in  proper  cases  a  justice  may  compel  a 
person  having  the  control  of  an  orphan  to  bring  him  to  the  court.4  In 
case  the  justice  has  knowledge  of  delinquencies  of  sheriffs  and  other  col- 
lecting officers,  it  is  his  duty  to  report  the  same  to  the  district  attorney.5 
It  is  the  duty  of  every  justice  to  report  and  pay  over  all  fines  to  the 
county,  but  he  need  not  make  any  report  unless  he  has  some  revenue  In 
his  hands  to  pay  over.6  He  has  power  to  administer  the  oath  of  office  to 
a  constable .  He  has  the  power  and  in  proper  cases  it  is  his  duty  to  enforce 
order  at  school  exhibitions.8  He  may,  when  circumstances  seem  to  re- 
quire It,  order  a  stallion  or  jackass  to  be  gelded.*  And,  rather  Incon- 
sistently, it  is  incumbent  upon  him  to  co-operate  with  the  society  for  the 
prevention  of  cruelty  to  animals,  and  to  issue  warrants  for  the  arrest  of 
persons  charged  with  cruelty  to  animals.10 

In  case  there  is  no  coroner  in  the  county,  or  in  the  absence  or  disability 
of  a  coroner,  a  justice  may  act  as  coroner  with  respect  to  dead  bodies.11 
And  in  such  cases  the  justice  has  the  same  powers  and  is  entitled  to  the 
same  fees  as  the  coroner. 

(n.)  In  Ohio  justices  are  authorized  to  administer  oaths  and  to  take 
the  acknowledgments  of  deeds,  mortgages,  and  other  instruments,  to  take 
depositions  and  coerce  the  attendance  of  witnesses  before  them  for  that 
purpose .M  A  justice  is  required  to  keep  a  stray  book  and  perform  all  the 
duties  prescribed  by  law  with  reference  to  straying  animals  and  watercraft 
adrift  or  derelict.11  A  justice  may  act  as  coroner  when  there  is  no  coroner 
In  office,  or  when  he  is  absent  from  the  county,  or  unable  to  officiate 
from  sickness  or  otherwise,  and  in  such  case  is  entitled  to  the  coroner's 
fees.1* 

1M.4V.  Code  Tenn.,  (1884),  §§  4613, 4684. 

*  /Met.,  §4761. 

»  M.  A  V.  Code  Tenn.  (1884),  §  4439. 

*  Code  Tenn.  (1884),  §53435, 3428. 

*  Code  Tenn.  (1884),  §  575. 

*  M.  &  V.  Code  Tenn.  (1884),  $g  564,  888. 

*  Code  Tenn.  (1884),  fif  396, 446. 

*  Code  Tenn.  (1884),  §  5664. 

*  Code  Tenn.  (1884),  f  2174. 
»  Code  Tenn.  (1884).  §  219a 
UM.&V.  Code  Tenn.  (1884),  f  6144. 
W  La**  of  Ohio,  (1880),  §  583. 

»  Ibid.,  §§  6827  to  6647  inclusive. 
M/tof.,1620. 
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(o.)  In  Nevada  a  justice  may  take  acknowledgments  of  deeds,  bat  if 
the  land  is  in  another  county  his  certificate  most  be  authenticated  by  that 
of  the  clerk  of  the  district  court  of  his  county  that  he  is  a  justice.1  A 
justice  may  also  take  affidavits  and  administer  oaths.2 

(p.)  In  Texas  every  justice  is  ex  officio  a  notary  public  and  besides 
other  notarial  business  may  take  acknowledgments  of  deeds  and  adminis- 
ter oaths.' 

(?.)  In  Pennsylvania  a  justice  is  authorized  by  law  to  take  acknowl- 
edgments of  deeds.4 

(r.)  In  Vebmont  a  justice  may  take  acknowledgment  of  deeds,6  may 
administer  oaths,6  may  take  depositions T  and  may  discharge  many  other 
miscellaneous  duties  required  of  him  by  statute. 

(*.)  In  New  Hampshire  justices  may  administer  official  and  other 
oaths,8  may  take  acknowledgment  of  deeds,8  may  take  depositions,10  and 
perform  many  other  duties  prescribed  by  statute,  among  them  that  of 
holding  inquests  and  officiating  as  coroners.11 

(t.)  In  Delaware  two  justices  may  take  acknowledgments  of  deeds ; u 
one  may  perform  the  duty  of  a  coroner  when  that  officer  is  unable  to  per- 
form it  himself.18 

(a.)  In  Massachusetts,  justices  may  administer  oaths,  may  take 
depositions  and  the  acknowledgment  of  deeds.14 

(v.)  In  Connecticut  justices  may  take  depositions,  and,  of  course, 
may  administer  oaths.16 

(to.)  In  Michigan  acknowledgments  of  deeds  may  be  made  before  a 
justice.18 

(z.)  In  Florida,  justices  may  solemnize  marriages.  In  that  State  a 
license  is  issued  to  authorize  the  marriage,  and  it  is  the  duty  of  the  jus- 
tice after  he  has  solemnized  the  marriage,  to  make  a  certificate  thereof 
on  the  license,  and  transmit  the  same  to  the  clerk  of  the  circuit  court, 
who  shall  record  it.17 


1  Comp.  Laws  Nev.  (1873),  $  281. 

2  IMA,  §1484. 

»  ReT.  Laws  Tex.  (1879),  §§  1535, 3370, 3373. 

*  1  Pur.  Dig.  Pexra.  (1878),  p.  460. 
ft  Rev.  Laws  Vt.  (1880). 

«  Ibid.,  $  4555. 
7  7Wd.,§1019. 
»  Gen.  Stats.  N.  H.  (1867),  pp.  64, 65, 98, 451. 

•  Ibid.,  p.  251. 

10  JUd.,  pp.  427, 429, 431. 

11  JWd.,p.  499. 

12  Laws  of  Del*  (1874),  p.  500. 
18  Ibid,,  170. 

l«  Pub.  State.  Mass.  (1882),  pp.  861, 988, 990, 732, 733. 

l*  Gen.  Stats.  Oonn.  (1875),  p.  435. 

1«  How.  Ann.  State.  Mich.  (1882),  §  5658. 

1'  Laws  of  Fla.,  Dig.  (1881),  p.  75L 
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(as.)  In  Florida  justices  are  ex  officio  coroners ; l  they  act  also  as  rangers, 
or  pound-keepers,  discharging  all  duties  prescribed  by  law  with  reference 
to  strayed  animals,  lost  property,  boats  adrift  and  other  like  matters.1 
They  may  take  acknowledgment  of  deeds,*  may  administer  oaths  as  a 
matter  of  course,  and  may  take  depositions.4 

(y .)  In  Kentucky,  in  case  of  the  absence  of  the  coroner,  a  justice  may 
officiate  as  coroner.5  There  seems  to  be  no  authority  to  take  acknowl- 
edgments of  deeds  vested  in  justices,  but  several  minor  duties  are  Im- 
posed upon  them  with  reference  to  strayed  animals.6 

(s.)  In  Alabama  a  notary  public  is  ex  officio  a  justice.7  A  justice  in 
that  State  acts  as  coroner,  with  the  same  fees,  when  the  coroner  is  absent 
or  unable  to  act,8  and  under  like  circumstances  he  acts  as  notary  public* 
He  may  take  proof  or  acknowledgment  of  deeds,10  and  of  course  may 
administer  oaths,  and  a  justice  has  the  judicial  control  of  all  matters  and 
proceedings  which  relate  to  stray  animals.11 

(aa.)  In  Louisiana  justices  may  administer  oaths,  may,  in  default  of 
a  notary  public,  act  in  that  capacity,  and  In  like  manner  perform  the 
duties  of  the  coroner  in  case  of  his  absence  or  inability  to  act.1*  They 
may  celebrate  marriages  within  their  respective  parishes.18 

(66.)  In  New  York  justices  may  take  acknowledgments  of  deeds.1* 
They  have  numerous  miscellaneous  duties  assigned  to  them  concerning 
the  peace,  quiet  and  comfort  of  the  people,  such  as  caring  for  the  poor,14 
regulating  hawkers  and  peddlers,  and  numerous  other  like  matters.10 
Three  justices  may  remove  a  constable;17  one  justice  may,  in  case  of 
emergency,  act  as  a  coroner.18 

(ec.)  In  WEST  Virginia  justices  may  take  acknowledgments  of  deeds, 
and  administer  oaths.18  They  act  as  coroners,  cause  juries  to  be  sum* 
moned  and  hold  inquests,0  and  have  full  jurisdiction  in  the  matter 

l  Rev.  Laws  Fla.  (1881),  p.  no. 

*  Ibid.,  pp.  506*  *q. 

*  Ibid.,  p.  %18. 

*  Ibid.  f  pp.  461,462,468. 

*  Gen.  Stats.  Ky.  (1883),  p.  81L 
«  2M4.,  pp.  793, 794, 795. 

*  Code  Ala.  (1876),  p.  UL    Bee,  also,  §  1885. 

*  Ibid.,M  761, 4008. 

*  Ibid.,  %  1337. 
1»  Ibid.,  %  2156. 

U  Ibid.,  {§  1565,  1559, 1570, 1579. 

U  Vor.  Bey.  Stat.  La.  (1881),  Sfi  9055, 9056. 

is  Ibid.,  sect.  2048. 

M  Rev.  Stats.  N.  T.  (1882),  p.  848. 

1»/M<f.,p.l892. 

» /MA,  p.  1293. 

1'  Ibid.,  p.  2371. 

»/Md.,p.2574. 

l»  Rev.  State.  W.  Va.,  eh.  110,  f  9,  pj694. 

*>  Ibid.,  eh.  50,  §  1,  p.  424. 
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of  estrays,  and  boats  adrift,1  and  of   numerous  other   miscellaneous 
matters. 

(dd.)  In  Nebraska  justices  are  empowered  to  administer  oaths,1  and 
they  may,  within  their  territorial  jurisdiction,  take  acknowledgments  of 
deeds.*  A  justice  may,  when  emergency  requires  it,  act  as  police  judge, 
and  perform  numerous  other  miscellaneous  duties. 

(ee.)  In  California  a  justice  may  take  acknowledgments  of  deeds, 
affidavits,  and  depositions  to  be  used  in  any  court  in  the  State.6  He  may, 
in  case  of  the  disability  of  the  coroner,  act  in  lieu  of  that  officer.6  If  the 
police  judge  is  in  any  case  incompetent  on  account  of  relationship  to  the 
parties,  a  justice  may  take  his  place.7  And  in  many  other  matters  mis- 
cellaneous duties  are  devolved  upon  the  justices. 

(Jf.)  In  Oregon  justices  are  empowered  to  administer  oaths  and  to 
take  acknowledgments  of  deeds.8  In  case  of  emergency  they  may  act  In 
the  place  of  the  coroner.*  And  they  have  full  powers  on  the  subject  of 
estrays  and  lost  goods.10 

(gg.)  In  Colorado  justices  may  take  acknowledgment  of  deeds;11 
they  may  administer  oaths,  and  among  others,  to  appraisers  of  estray  ani- 
mals, and  in  proper  cases  may  authorize  the  sale  of  such  animals.12  And 
in  case  of  the  disability  of  the  coroner,  a  justice  may  perform  his  duties.18 

(hh.)  In  Indiana  justices  may  take  acknowledgments  of  deeds  and 
other  instruments;  u  and  they  may  take  depositions;  u  they  have  judicial 
cognlzauce  of  matters  connected  with  estrayed  animals.16 

(it.)  In  Kansas  justices  may  take  acknowledgements  of  deeds;17  they 
are  to  be  judges  of  elections;18  in  cases  of  emergency  they  may  act  as 
coroners;19  they  may  administer  oaths,  and  take  depositions;0  and  they 
have  full  judicial  cognizance  of  matters  relating  to  stray  animals.21 

1  JWd.,ch.  84,  §l,p.  559. 

«  Comp.  Laws  Neb.  (1881),  pp.  865, 632. 

•  IMd.,p.887. 
*/««*.,  p.  107. 

•  Code  of  Cat.  (1876),  §  10,  p.  179. 

•  Ibid.,  %  4389. 
TJMd.,4428. 

•  Gen.  Laws  Ore.  (1872),  pp.  280, 287. 

•  Ibid,,  p.  400. 

V  Ibid.,  pp.  090, 592. 

li  Gen  Stat.  Colo.  (1883),  §210. 

Ulbid.,  |S  1304, 1305. 

18  Ibid.,  §  628. 

i«  Rev.  Stats.  Ind.  (1881),  §  2933. 

14  Ibid.,  §}  418, 1461, 1482. 

l«  Ibid.,  §§  4804, 4806,  4806, 4811, 4812, 4817. 

V  Laws  of  Kan.  (1881) ,  §  1033. 
1«  JWd.,J2108. 

1°  Ibid.,  §  1553. 

»  Ibid., ft  8325, 8876. 

a  Ibid.,  i  5681  et9eq. 
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Qf.)  In  Maryland  justices  may  take  acknowledgment  of  deeds.1 
They  may  bind  out  apprentices,  subject  to  approval  of  orphans  court,* 
and  discharge  several  duties  relating  to  strayed  animals.8 

(kk.)  In  South  Carolina,  trial  justices  may  administer  oaths;4  in 
case  of  the  absence  or  disability  of  the  coroner  of  the  county,  a  justice 
may  officiate  in  his  place.5  Two  justices  may  issue  writs  of  habeas  corpus.* 
One  justice  may  perform  any  of  the  duties  required  of  them  by  the  estray 
and  salvage  laws  of  the  State.7 

(II.)  In  Rhode  Island  justices  may  take  acknowledgments  of  deeds,8 
may  act  as  coroners  if  no  coroners  have  been  elected,9  and  may  take 
depositions.10 

(mm.)  In  Wisconsin,  the  acknowledgment  of  deeds  may  be  taken  by 
justices  ;u  they  may  administer  oaths,"  may  take  depositions.18 

(tin.)  In  Virginia  justices  may  take  acknowledgments  of  deeds  and 
other  papers  for  recordation,1*  they  may  administer  oaths  to  public  officers 
and  generally.15 

The  form  of  acknowledgment  prescribed  by  the  statute  is  as  follows :  — 


FORM. 


STATE  OF 


County 


-»!«. 


It ,  justice  of  the  peace  in  and  for  the  county  and  State 

aforesaid,  do  hereby  certify  that ,  with  whom  I  am  personally 

acquainted  and  whose  name  is  signed  to  the  writing  above  (or  hereto 

annexed)  bearing  date  the day  of A.  D.  18—,  has  acknowledged 

the  same  before  me  in  my  county  aforesaid. 

Given  under  my  hand  this day  of ,  18—. 

(Signed) ,  Justice  of  the  Peace. 

i  Code  Hd.  (1878),  p.  884. 

2  IbitLpp.  565. 

S  It>id.t  pp.  708, 709,  etc 

«  Rev.  Stats.  8.  C.  (1878),  p.  20L 

*/Md.,p.202. 

•IW<*.,pp.  202,545. 

'  IHd.,  pp.  886, 888,  et  seq. 

•  Pub.  State.  B.  L  (1882),  pp.  448,444. 
•iMtf.,p.707. 

*>  J6W.,p.  585. 

11  Rev.  State.  Wia.  (1878),  §  3216. 

l>76id.,S4080,p.988. 

B  7Mrf.,ff  4102,  4103,  p.  896. 

u  Code  Va.  (1879),  p.  906. 

*  IHd.,  p.  177. 
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If  the  instrument  has  been  executed  by  husband  and  wile  the  following 
Is  the  proper— 


STATE  OF 
County, 


FORM. 


I, )  a  justice  of  the  peace  (then  follow  the  foregoing  form 

to  word  "given")-    Then  add,  "and  I  do  farther  certify  that 

,  wife  of  the  said  — — ,  with  whom  J  am  personally  ac- 


quainted and  whose  name  Is  also  signed  to  the  writing  above  (or  hereto 
annexed),  appeared  before  me,  and  being  examined  by  me  privately  and 
apart  from  her  husband,  and  having  the  writing  aforesaid  fully  explained 

to  her,  she,  the  said ,  acknowledged  the  said  writing  to  be 

her  act,  and  declared  that  she  willingly  executed  the  same  without  any 
compulsion  on  the  part  of  her  husband  or  any  other  person  and  does  not 
wish  to  retract  it.    Given  nnder  my  hand  this day  of ,A.  D. 

(Signed) ,  Justice  of  the  Peace. 
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POWKBS   AKD    DITTIES   OF  JUSTICES   AS   TBIAL  JUSTICES  IN 

.CIVIL  CASES. 


CHAPTER    IV. 

CHARACTER   AND   POWERS  OF   JUSTICES1  COURTS — POWERS  TO  PRESEBVK 
OBDEB  AND    TO  PUNISH  FOB  CONTEMPT  OF  COURT  —  JUSTICES1  COURTS 

abb  courts  of  law  —  general  organization  and  practice  —  pro- 
cess and  modes  of  tbial. 

Section. 

80.  The  civil  jurisdiction  of  justices  of  modern  origin. 

81.  Same  subject  continued. 

82.  Justices9  courts  inferior  courts  of  law  of  limited  jurisdiction. 
88.  Constitution  of  a  justice's  court — Jury  trial  In  justice's  court. 

84.  Contempt — Power  of  justice  to  punish  for  —  New  York. 

85.  Justice — Power  to  commit  for  contempt—  Official  bond — Buling 

on  liability  of  sureties— Indiana. 

86.  Contempt — Power  of  justice  to  punish  for —Limitations  of  that 

power — Illinois. 

87.  Contempt— Offender  may  also  be  liable  to  indictment  for  same 

act — North  Carolina. 

88.  Equity— What  degree  of  equitable  jurisdiction  may  be  exercised 

by  justices —  North  Carolina. 

89.  Equity — Justice  cannot  enforce   specific   performance  of  con- 

tract— New  Mexico. 

90.  Equity— Courts  of,  have  no  supervisory  powers  over  justices' 

courts — Prohibition  —  Injunction  —  Illinois. 

91.  Justices — Where  and  in  what  sense  their  courts  are  not  courts  of 

law — Maryland — Qucare. 

92.  Justice — Not  a  "  justice  or  judge  of  any  court"  —  New  York  — 

Qucere. 
98.  Justices'  courts — Are  courts  of  law  —  when,  how,  and  upon  what 

grounds  equitable  principles  may  be  Invoked. 
94.  Jurisdiction— Essential  that  official  character  of  justice  should 
appea/on  the  papers  —  Presumption  —  Massachusetts. 
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Section. 

95.  Presumption — That  every  officer  does  his  duty  —  No  presumption 

in  favor  of  j  nrisdiction  of  justices  —  Wisconsin. 

96.  Justices,  trial  —  Limits  of  their  jurisdiction  —Massachusetts. 

97.  Stated  term  of  justices'   courts — Construction    of   statutes  — 

Georgia. 

98.  Justice — Rule  when  he  goes  out  of  office  —  When  second  justice 

is  incompetent — Indiana. 

99.  Justice — When   agent  for  plaintiff  Incompetent  to  try  cause— 

Michigan. 
100.  Justice  —  When  and  where  "  triors  "  decide  conclusively  whether 
justice  is  competent  to  try  a  case  —  New  Jersey. 

§  80.  The  civil  jurisdiction  of  justices,  of  modern 
origin.  —  The  jurisdiction  of  justices  in  the  adjudication  of 
civil  causes  is  of  very  modern  origin,  and  its  growth  has  been 
exceedingly  rapid.  It  is  almost  within  living  memory  when 
justices  of  the  peace,  acting  under  authority  of  law,  first  be- 
gan to  adjudge  civil  causes  between  their  fellow-citizens  and 
to  cause  their  judgment  to  be  enforced  by  legal  process.  It 
can  easily  be  remembered  when  their  adjudications  formed 
a  merely  infinitesimal  portion  of  the  real  litigation  of  the 
country.  Now,  as  it  is  elsewhere  said,  the  number  of  cases 
tried  and  finally  determined  by  them  far  exceeds  those  ad- 
judicated by  courts  of  record,  and  probably  the  amounts 
involved  in  their  multitudinous  decisions  exceed  the  aggre- 
gates involved  in  those  of  the  higher  courts. 

§  81.  Same  subject  continued. — Originally  the  forms 
of  proceeding  in  justices'  courts  were  so  simple  and  primi- 
tive as  hardly  to  deserve  the  name  of  forms  at  all.  In  fact, 
the  trial  by  a  justice  fifty  or  sixty  years  ago  was  neither 
more  nor  less  than  an  arbitration  authorized  rather  by  law 
than  by  the  consent  of  parties,  and  the  amounts  involved, 
or  which,  within  the  narrow  limits  by  which  their  action  was 
circumscribed,  could  be  involved  were  very  small.  Out  of 
these  beginnings  has  grown  up  a  system  of  administering 
justice  in  minor  causes,  which  however  imperfect  has 
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at  least  two  merits,  cheapness  and  rapidity,  and  these  are 
matters  of  real  importance.  Whether  the  litigants  do  ob- 
tain real  actual  justice,  as  frequently  or  as  certainly 
as  they  would  in  courts  of  more  form  and  greater  dignity, 
may  be  a  matter  of  some  question.  They  certainly  get 
through  the  mill  much  more  rapidly,  and,  after  all,  the  best 
thing  that  can  befall  a  litigant  in  any  court,  is  to  know  the 
worst  as  soon  and  at  as  little  cost  as  possible. 

§  82.  Justices'  courts  inferior  courts  of  law  of  lim- 
ited Jurisdiction.  — All  the  legislation  of  all  the  States  for 
the  past  half  century  or  more,  although  it  has  been  exten- 
sive, and  in  many  respects  elaborate,  has  left  justices'  courts 
as  it  found  or  first  made  them,  inferior  courts  of  law  of 
limited  jurisdiction.  In  some  States  justices  have  been 
authorized  by  express  statute  to  decide  causes  upon  princi- 
ples of  equity.  This  they  would  be  pretty  sure  to  do,  as  far 
as  they  understood  those  principles,  with  or  without  that  per- 
mission, but  their  courts  are,  in  no  proper  sense,  courts  of 
equity,  because  none  of  the  machinery  of  those  courts  has 
been  intrusted  to  them.  They  can  issue  no  injunction  or 
equitable  attachment,  nor  enforce  specific  performance  of 
contracts,  nor  exercise  any  of  the  powers  peculiar  to  a  court 
of  equity  as  contra-distinguished  from  a  court  of  law. 
They  are  inferior  courts,  not  only  because  subject  to  the 
revisory  powers  of  the  higher  courts  of  record,  but  because 
they  are  forbidden  to  entertain  actions  involving  certain 
subjects  deemed  too  important  or  too  intricate  for  their 
manipulation.  Their  jurisdiction  is  limited  numerically  to 
comparatively  small  amounts,  although  much  larger  than 
when  the  system  was  in  its  infancy.  They  are  not  properly 
courts  of  record,  although  in  a  few  States  the  dignity  im- 
parted to  their  dockets  and  transcripts  approximates  the 
implicit  credence  which  appertains  to  the  record  of  a  court 

of  high  degree. 
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The  limitations  upon  the  jurisdiction  of  justices9  courts, 
both  as  to  the  subjects  and  amounts  of  which  they  may 
take  cognizance,  has  been  for  many  years  a  source  of 
much  litigation,  involving  not  only  the  interests  of 
the  litigants,  but  the  security  of  officers  in  the  execu- 
tion of  process  and  even  the  judicial  immunity  of  the  justice 
himself.  This  branch  of  the  subject  will  be  treated  more  at 
large  in  a  subsequent  chapter.1 

§  83.  Constitution  of  a  justice's  court  —  Jury  trial  in 
justice's  court.  —  The  justice's  court  is  composed  of  the 
justice  alone  sitting  as  sole  judge  of  law  and  fact,  except  in 
those  cases  in  which  trial  by  jury  has  been  demanded  by 
one  of  the  parties.  In  some  of  the  States  no  trial  by  jury 
in  a  case  pending  before  a  justice  can  be  had  at  all,  and 
the  constitutional  right  to  trial  by  jury  is  held  to  be  satis- 
fied by  the  possible  trial  by  jury  if  the  case  should  be  taken 
by  appeal  to  the  circuit  or  other  court,  and  a  trial  de  novo 
be  had.  Originally  in  all  the  States  the  justice  alone  con- 
stituted the  court,  trial  by  jury  in  the  justice's  court  being 
one  of  the  "  modern  improvements "  of  comparatively 
recent  legislation.  Where  trial  by  jury  in  justices'  courts 
exists,  how  such  a  jury  is  obtained  and  constituted,  and  all 
other  appropriate  details  concerning  that  constituent  of  the 
justice's  court  appears  sufficiently  in  the  subjoined  note  A. 

A. 

« 

(a.)  In  the  following  States  there  seem  to  be  no  provisions  for  a  jury 
trial  in  civil  actions  in  justices'  courts,  t!z.  :  Mains,  Nbw  Hampshire, 
Massachusetts,  Connecticut,  Delaware.  In  this  last  named  State, 
however,  either  party  may  claim  a  trial  by  three  referees  appointed  by 
the  justice.  There  is  no  trial  by  jury  in  justices*  courts  in  Maryland, 
Virginia,  Tennessee,  Rhode  Island,  nor  in  Pennsylvania,  except  in 
the  single  county  of  Erie.8  There  is  no  provision  for  a  trial  by  jury  in 
justices'  courts  in  the  statutes  of  Louisiana,  nor  in  West  Virginia.* 

I  See  Chapter  ivu. 

S  1  Purd.  Dig.  <1873),  p.  S56. 

s  See  Bey.  Stats.  W.  V*.  (1878),  oh.  110,  §  58,  p.  701. 
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(b.)  The  mode  of  summoning  a  jury,  the  number  summoned,  and  the 
number  chosen  varies  in  the  different  States  in  which  that  mode  of  trial  is 
permitted.  The  usual  practice  is  that  when  a  jury  is  demanded  by  either 
party,  the  justice  Issues  his  precept  to  the  officer  commanding  him  to 
summon  a  stated  number  of  good  and  lawful  men  from  the  body  of  his 
county,  or  from  the  township,  if  the  jurisdiction  is  limited  to  the  town- 
ship. The  number  is  usually  fixed  at  the  number  of  the  jury  authorized 
by  the  statute  of  the  State  plus  the  number  of  peremptory  challenges  to 
which  both  parties  are  entitled  by  law.  If  there  is  a  deficiency  from  any 
cause,  the  requisite  number  is  made  up  by  summoning  talesmen,  as  is  the 
ordinary  practice  in  courts  of  record.  When  the  jury  has  been  demanded 
the  cause  is  adjourned  to  a  stated  future  day  to  give  the  officer  time 
enough  to  summon  the  jury. 

(c.)  In  Missouri  either  party  may  demand  a  jury  before  any  testimony 
has  been  beard  c%  a  trial  on  the  merits.  The  jury  consists  of  six  com- 
petent men.  The  jury  is  summoned  by  the  constable  upon  the  order  of 
the  justice  from  the  township,  or  from  the  body  of  the  county  if  a  jury 
cannot  be  gotten  in  the  township.  Twelve  men  are  summoned  and  six 
drawn  oat  of  that  number.1 

(<f .)  In  Kansas  either  party  to  an  action  before  a  justice  may  demand 
a  Jury  trial  after  appearance  and  before  the  justice  has  begun  to  inquire 
into  the  merits  of  the  cause.  The  jury  consists  of  six  men  and  the  pro- 
ceedings are  substantially  in  accord  with  those,  of  other  States  in  which 
jury  trials  are  permitted  in  the  courts  of  justices.1 

(e.)  In  Illinois  a  trial  by  jury  may  be  had  if  it  is  demanded  by  either 
party.  The  jury  must  not  be  less  than  six  nor  more  than  twelve  men. 
The  procedure  in  the  matter  of  selecting  jurors  conforms  to  the  practice 
usual  in  courts  of  record.* 

(f.)  In  Iowa  either  party  to  a  civil  action  may  demand  a  jury  which  shall 
consist  of  six  men.  The  proceedings  with  reference  to  the  jury  accord 
in  substance  with  those  in  other  States  in  which  jury  trials  in  justices' 
courts  are  prescribed.4 

(g.)  In  Arkansas  jury  trials  may  be  demanded  by  either  party  to  a  suit 
before  a  justice.  The  jury  consists  regularly  of  six  men,  but  a  smaller 
number  may  act  by  consent  of  the  parties,  the  jury  is  summoned  inatanter 
upon  the  demand  of  a  jury  and  each  party  may  challenge  peremptorily 
three  jurors,  any  deficiency  in  number  being  made  up  by  summoning 
talesmen.  The  proceedings  are  in  all  substantial  respects  identical  with 
those  in  use  in  other  States  in  which  trials  by  jury  in  justices'courtsare 
authorized.5 

1 1  Rev.  Stats.  Mo.  (1879),§§  9074  «  «g. 

*  Oomp.  Laws  Kan.  (1870),  f  4871,  p.  717;  Rev.  SUU.  Kan.  (1881),  §§  4871,  et  mq. 
»  St.  *  O.  Code  DL  (1885),  p.  1447. 

*  Rev.  State.  Iowa  (1880) ,  f  §  4979  et  mq. 

*  Dig. Stat  Ark.  (1884),  §§4054  ft «g. 
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(a.)  As  in  many  other  States  either  party  in  Mississippi  may  demand  a 
trial  by  jury  in  cases  pending  before  a  justice.  The  jury  consists  of  six 
men,  each  party  is  entitled  to  challenge  peremptorily  two  jnrors,  defi- 
ciency in  the  panel  is  made  np  by  talesmen.  The  same  jury  tries  all  the 
jury  cases  set  for  that  day.1  And  in  a  criminal  case  within  the  jurisdic- 
tion of  a  justice  to  hear  and  determine  the  defendant  may  demand  a  jury 
and  the  justice  will  proceed  as  in  other  cases  of  jury  trial.9 

(t.)  In  Minnesota  the  jury  law  in  justices'  courts  is  that  upon  the  de- 
mand of  either  party  twenty-four  jurors  are  summoned  and  each  party 
strikes  out  six  names,  the  remaining  twelve  form  the  jury.  By  consent  a 
jury  of  six  may  try  a  case,  and  then  eighteen  jurors  are  summoned  from 
which  number  each  party  strikes  out  six.  In  proper  cases  talesmen  are 
summoned.8 

0*0  In  Ohio  either  party  to  an  action  before  a  justice  may  demand  a 
jury,  such  jury  is  composed  of  six  men  and  is  to  be  selected  immediately, 
but  the  trial  Is  to  be  postponed  until  the  jury  can  be  summoned.4 

(£.)  In  Alabama,  a  trial  by  jury  of  five  jurors  may  be  had  after  the 
justice  has  rendered  his  judgment  provided  the  defeated  party  "appeals 
to  a  jury  "  within  five  days.6 

(I.)  In  Kentucky  a  justice  may  have  a  jury  impaneled  at  the  request 
of  either  party  in  any  case  in  which  a  jury  is  allowed  by  law.* 

(m.)  In  Vermont  there  may  be  a  jury  trial  (six  jurors)  at  the  request 
of  either  party.7 

(n.)  In  Oregon  either  party  to  an  issue  of  fact  pending  before  a  justice 
may  demand  a  trial  by  jury.  If  neither  party  demands  a  jury  the  cause 
is  tried  by  the  justice.  The  jury  consists  of  six  persons  and  the  mode  of 
selecting  and  impaneling  the  jury  does  not  vary  materially  from  that 
practiced  in  other  States.8 

(o).  In  Nebraska  either  party  to  an  action  may  demand  a  jury  trial. 
The  jury  consists  of  six  men,  and  the  proceedings  are  in  accordance  with 
those  of  other  States  in  which  trial  by  jury  is  practiced  in  justices'  courts.9 

(p.)  In  Colorado  there  are  the  usual  provisions  for  trial  by  jury  in 
justices'  courts ;  the  number  of  the  jurors  may  be  six,  or  if  that  number  is 
objected  to,  twelve.10 

(g.)  In  California  a  trial  by  jury  of  Issues  of  fact  in  justices'  courts 
is  a  matter  of  course  unless  it  is  waived  by  the  parties.    It  is  presumed 


l  Bev.  Code,  Miss.  (1880),  §§  S2»,  3238,  3284. 

•  iWA,  §  829$. 

S  Stat.  Minn.  (1878),  p.  683,  ft  06, 67. 

4  Laws  of  Ohio  Rev.  (1880),  §§  6547  to  6564,  inclusive. 

•  Code  Ala.  (1876),  |$  8619  *  sag. 

•  Gen.  Stats.  Ky.  (1883),  p.  810. 

'  Rev.  Laws  Yt.  (1880),  ft  1053, 1054. 

•  Gen  Laws  Ore.  (1872),  pp.  467. 488. 

•  Oomp.  Laws  Neb.  (1881),  p.  84L 
»  Gen.  Stat.  Oolo.  (1883),  §  1998. 
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to  be  waived,  however,  if  neither  party  demands  a  jury  trial.1  In  that 
State  it  would  seem  that  a  jury  mast  consist  of  twelve  men,  unless  the 
parties  agree  upon  a  less  number.2 

(r.)  In  North  Carolina  a  jury  trial  is  presumed  to  be  waived  unless 
demanded  when  the  issue  is  joined.9  The  mode  of  selecting  and  sum- 
moning a  jury  does  not  materially  differ  from  that  usual  in  other  States. 
Six  men  constitute  the  jury  unless  a  smaller  number  is  agreed  upon  by 
the  parties.4 

(*.)  In  Indiana  there  must  be  a  trial  by  jury  in  the  justice's  court  if  de- 
manded by  either  party,  and  the  jury  must  consist  of  twelve  men,  unless 
the  parties  agree  that  the  number  may  be  smaller.5  The  rules  for  pro- 
curing and  Impaneling  a  jury  are  substantially  in  accord  with  those  in 
force  in  other  States. 

(t.)  In  South  Carolina  either  party  is  entitled  to  demand  a  jury  trial 
which  is  accorded',  and  the  jury  (of  six)  is  impaneled  in  the  manner 
customary  in  those  States  in  which  such  trials  are  granted.6 

(w.)  In  New  York  there  may  be  a  trial  by  jury  in  a  justice's  court  upon 
the  demand  seasonably  made  by  either  party.  The  venire  consists  of 
twelve  men,  the  jury  of  six,  but  a  less  number  may  act  by  consent.7 

(v.)  In  Wisconsin  either  party  to  an  action  in  a  justice's  court  may 
demand  a  jury,  which  consists  of  six  jurors  selected  from  a  venire  of 
eighteen.    The  jury  is  constituted  in  the  usual  manner.8 

(to.)  In  New  Jersey  either  party  to  a  civil  action  in  a  justice's  court 
may  demand  a  jury.  Six  men  duly  summoned  constitute  a  jury,  if  the 
demand  does  not  exceed  fifty  dollars,  otherwise  there  must  be  twelve 
jurors.    They  are  required  to  take  an  oath  in  the  following — 


FORM. 

You  do  swear  In  the  presence  of  Almighty  God  (or  do  affirm  in  proper 
cases)  that  you  will  well  and  truly  try  the  matter  in  difference  be. 

tween ,  plaintiff,  and ,  defendant,  and  a  true 

verdict  give  according  to  the  evidence.' 

(x.)  In  Nevada  a  jury  may  be  demanded  by  either  party  at  the  time 
of  joining  issue.    The  number  of  the  jurors  shall  not  be  less  than  four 


1  Code  of  CaL  (1876),  §§  10882, 10683. 

•  Ibid.,  10194. 

S  Code  of  N.  C.  (1888),  §  8S7. 

•  Ibid.,  %  886.    See  antecedent  sections  for  details. 

•  Rev.  Stats.  Ind.  (1861),  §  1483. 

•  Rev.  Stats.  8.  C,  p.  900. 

r  Rev.  Stats.  N.  T.  (1888) ;  Code  Civil  Pr.,  §}  2991  ef  §eq. 

•  Rev.  8tats.  Wis.  (1878),  f§  8639  et  seq.,  pp.  910,  911. 

•  Rev.  Laws  N.  J.  (1877),  p.  646,  §  34. 
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nor  greater  than  twelve.    There  are  the  usual  provisions  for  summoning 
the  jury,  for  challenges  and  other  matters  of  detail.1 

(y.)  In  Texas  a  jury  trial  may  also  be  demanded,  the  jury  to  consist 
of  not  less  than  six  men.  The  proceedings  with  reference  to  trials  of 
that  character  are  similar  to  those  prevalent  in  other  States.1 

(*.)  In  Michigan  a  trial  by  jury  may  be  demanded  in  civil  actions 
before  a  justice,  and  unless  demanded  it  is  to  be  regarded  as  waived. 
Eighteen  persons  are  summoned,  and  from  the  list  each  party  strikes  off 
six  names,  the  remaining  six  constitute  the  jury.9  The  other  provisions 
for  securing  a  trial  by  jury  before  a  justice  do  not  materially  vary  from 
those  of  other  States  in  which  the  statutes  provide  for  such  trials. 

(aa.)  In  Georgia  either  party  dissatisfied  with  the  judgment  of  the 
justice  may  appeal  to  a  jury  if  the  amount  In  controversy  exceeds  fifty 
dollars.  In  that  case  a  jury  of  five  men  is  impaneled  from  a  list  pre* 
viously  made  up,  and  the  justice  presiding,  the  case  Is  tried  by  that  jury.4 

(&&.)  In  Florida,  too,  a  jury  may  be  demanded  in  every  case  in  which 
the  amount  in  controversy  exceeds  five  dollars.    The  details  correspond 
with  the  general  practice.6 
.  (ce.)  The  following  is  a  good  form  for  the  writ  for  summoning  a  jury 
in  any  State  in  which  jury  trials  are  accorded  in  justices'  courts:  — 

FORM. 

STATE  OF  — 


County 


:!-• 


State  of to  any  constable  of  said  county  Greeting. 

We  command  you  to  summon good  and  lawful  men  of  your  county 

to  appear  before  me  at  ■  on  the day  of A.  D.  18 — ,  who 

are  not  of  kin  to  ■ ,  the  plaintiff  or  to  ■ ,  the  defend- 
ant, to  make  a  jury  between  said  parties  In  a  plea  of (or  "  in  a  civil 

action"; ;  because  as  well  the  plaintiff  as  the  defendant  have  put  them- 
selves upon  the  country  for  trial ;  and  have  you  then  and  there  the  names 
of  the  jury  and  this  writ.    Witness  my  hand  and  seal  this day  of 

1  A.  D.  18—. 

■  ,  •/•  *  .  £i#.  s.j  • 

If  by  the  statute  of  the  State  the  jurisdiction  of  the  justice  is  limited  to 
his  township,  instead  of  saying  "to  any  constable  of  said  county,"  say, 

"  to  the  constable  of township  in  said  county."    And  in  the  body 

of  the  writ  instead  of  saying,  "  lawful  men  of  your  county  "  say  "  lawful 
men  of  your  township." 

1  Oomp.  LawsNey.  (1873),  §§  1606  et  §eq. 

2  Rev.  Laws  Tex.  (1879), §§  1686  et  §eq. 

*  How.  Ann.  Stats.  Mich.  (1882),  $f  6915  et  geq. 
«  Code  of  Ga.  (1882),  §4157  (c). 

*  Rey.  Laws  Fla.  (1881),  pp.  646, 647. 
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§  84.  Contempt  —  Power  of  justice  to  punish  for  — 
New  York.  —  The  power  to  punish  for  contempt  is  inhe- 
rent in  all  courts,  and  those  of  justices  form  no  exception  to 
the  rule.  It  was  found  necessary  in  New  York  to  decide 
that  a  justice  is  authorized  by  law  to  punish  by  fine  and  im- 
prisonment a  witness  who  having  been  duly  summoned  to 
testify,  contumeliously  refuses  to  be  sworn  when  thereto  re- 
quired by  the  justice.1 

$  85.  Justice  —  Power  of  to  commit  for  contempt  — 
Official  bond— Ruling  on  liability  of  sureties  —  In- 
diana. —  In  Indiana  it  is  the  law  that  a  justice  can  not  law- 
fully commit  a  constable  to  jail  for  contempt  of  his 
authority  in  refusing  upon  his  requisition  to  return  execu- 
tions issued  upon  judgments  rendered  by  him.  The  act  of 
the  justice  in  so  committing  the  officer  is  not  a  breach  of  his 
official  bond,  and  the  sureties  on  that  instrument  are  not  re- 
sponsible for  it.  The  court  gives  the  rather  singular  reason 
for  the  immunity  of  the  sureties  that  "  this  was  not  a  duty 
which  he  did  or  could  legally  do  as  justice  of  the  peace.  It 
is  most  obvious  that  the  sureties  could  not  be  held  respon- 
sible for  the  justice' 8  doing  his  duty.  Their  liability  could 
only  accrue  upon  his  not  doing  it ."  3  The  justice  manifestly 
had  no  right  to  commit  the  constable,  because  he  had  no 
right  to  require  authoritatively  the  return  of  executions. 
The  constable  and  his  sureties  were  civilly  responsible  for 
his  failure  to  return  the  process. 

§  86.  Contempt — Power  of  justice  to  punish  for  — 
Limitations  of  that  power — Illinois. — In  Illinois  it  is 
the  law  that  justices  may  punish  persons  guilty  of  indecent, 
disorderly  and  disrespectful  conduct  while  in  the  official 
presence   of  such  justices.     It  is  held,  however,  that  the 


l  Bowen  v.  Hunter,  45  How.  Pr.  193. 
*  DMpfner  v  State,  86  Ind.  111. 
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statute  is  intended  to  apply  to  occasions  when  the  justice  is 
engaged  in  transacting  such  business  as  will  not  admit  of 
interruption,  such  as  taking  au  affidavit,  trying  a  cause  and 
other  like  official  duties.1 

§  87.  Contempt  —  Offender  may  also  be  liable  to  in- 
dictment for  same  act — North  Carolina. — In  North 
Carolina  a  justice  has  power  to  punish  for  contempt  of 
court  by  the  imposition  of  a  fine.  He  has  also  jurisdiction 
to  hear,  try  and  determine  ordinary  cases  of  assault  and 
battery.  If  a  justice,  however,  punishes  by  fine  a  contempt 
committed  against  him,  such  contempt  being  an  assault  in 
his  court  upon  another  person,  the  proceeding  for  con- 
tempt is  no  bar  to  a  subsequent  prosecution  by  indictment 
for  the  assault.  The  same  act  was  two  offenses,  one  against 
the  dignity  of  the  justice  because  of  the  place  in  which  it 
was  committed,  the  other  against  the  peace  and  dignity  of 
the  State,  and  cognizable,  like  other  crimes,  by  the  appro- 
priate judicial  authority,  and  punishment  for  the  first  was 
no  bar  to  a  prosecution  for  the  second.9  In  North  Carolina 
the  power  of  a  justice  to  inflict  punishment  for  any  offense 
within  his  jurisdiction  is  limited  to  a  fine  not  exceeding  fifty 
dollars  or  imprisonment  for  not  more  than  thirty  days. 
The  same  limit,  it  may  fairly  be  presumed,  applied  to  pun- 
ishment for  contempt  of  court  as  to  other  offenses.? 

§  88.  Equity — What  degree  of  equitable  jurisdiction 
may  be  exercised  by  justices9  courts  —  North  Carolina.  — 

A  justice  is  competent  to  try  an  action  upon  a  lost  note, 
the  amount  of  which  is  within  his  jurisdiction  and  to  re- 
quire from  the  plaintiff  appropriate  and  adequate  indemnity 
to  secure  the  defendant  from  subsequent  loss  on  that  ac- 


l  Wenshlp  v.  People,  M  m.  296. 
*  State  v.  Gardner,  72  K.  0. 879. 
S  1  Code  N.  O.  (1883),  §  883,  p.  842. 
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count.  It  is  held  that  the  power  of  the  justice  within  the 
limits  of  his  jurisdiction,  is  identical  with  that  of  the 
superior  courts  in  cases  involving  larger  amounts,  that 
although  the  court  of  the  justice  is  a  court  of  law,  yet  where 
the  separate  jurisdictions  of  law  and  equity  have  been 
abolished,  as  in  North  Carolina,  justices'  courts  have  been 
endowed  with  so  much  of  equity  jurisdiction  as  is  necessary 
for  the  proper  discharge  of  their  functions.  In  this  respect 
the  lower  tribunals  stand  upon  the  same  level  as  courts  of 
general  jurisdiction.1  It  would  seem,  however,  the  grant  of 
equity  powers  (as  to  exact  an  indemnity  bond  from  the 
plaintiff  in  a  suit  upon  a  lost  note)  is  made  to  justices  only 
for  the  purpose  of  furthering  and  facilitating  the  exercise 
of  their  undoubted  legal  jurisdiction,  for  a  justice  cannot 
foreclose  a  mortgage  given  to  secure  a  debt  within  the 
limits  of  his  jurisdiction,  i.e.,  of  less  than  two  hundred, 
dollars,  because  such  an  action  is  not  founded  upon  a  con- 
tract merely,  but  upon  an  equity  to  have  the  property  sold.3 
Whether  in  those  States  where  law  and  equity  are  adminis- 
tered in  separate  courts,  justices  may  in  the  absence  of 
special  statutory  authority  render  judgments  on  lost  notes 
and  exact  from  the  plaintiff  a  bond  of  indemnity  for  the 
defendant.     Queer e. 

§  89.  Equity  —  Justice  has  no  jurisdiction  to  enforce 
specific  performance  of  contract  —  New  Mexico.  —  It  has 
been  found  necessary  in  New  Mexico  to  decide  that  a  justice 
has  no  jurisdiction  to  enforce  a  specific  performance  of  a 
contract  by  the  issuance  of  an  alternative  execution  requiring 
the  actual  and  specific  performance  of  the  contract,  or  the 
payment  of  specified  damages ;  that  such  an  execution  is 


l  FUber  v.  Webb,  84  K.  0.  44;  citing  Cotton  v.  Beasley,  2  Mnrpb.  209;  Allen  v. 
State  Bank,  1  Dev.  A  B.  Eq.  8 ;  FUber  v.  Carroll,  6  Ired.  485 ;  Murphy  v.  McNeill,  82  N. 
0.221. 

*  Murphy  v.  McNeill,  supra. 
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an  absolute  nullity  and  incapable  of  protecting  any  officer 
acting  under  it.1 

§  90.  Equity  —  Courts  of —'Have  no  supervisory 
powers  over  justices9  courts  —  Prohibition  —  Injunc- 
tion—  Illinois.  —  A  court  of  equity  has  no  jurisdiction  to 
award  a  writ  of  prohibition  or  an  injunction  equivalent 
thereto  against  the  court  of  a  justice  acting  within  the 
scope  of  its  jurisdiction.  The  court  of  chancery  possesses 
no  legal  supremacy  over  justices'  courts  and  can  exercise  no 
control  over  them.  When  a  case  is  made  calling  for  the 
exercise  of  its  equitable  jurisdiction,  a  court  of  chancery 
may  enjoin  the  action  of  a  party  to  a  suit  at  law,  bnt  not 
of  the  court,  for  such  an  injunction  does  not  deny  bnt  ad- 
mits the  jurisdiction  of  the  common-law  court.3 

§  91.  Justices  —  Where  and  in  what  sense  their  courts 
are  not  courts  of  law  —  Maryland  —  Quaere.  —  It  some- 
times becomes  material  to  define  the  character  of  justices' 
courts  with  reference  to  their  legal  status  as  regular  legal 
tribunals.  In  Maryland,  although  the  legislature  has  added 
to  the  functions  of  justices  as  conservators  of  the  peace 
certain  limited  jurisdiction  in  civil  and  criminal  cases,  it 
has  never  conferred  upon  them  the  office  of  judge  or  con- 
stituted their  tribunals  "  courts  of  law."8  Consequently 
a  statute  which  provides  that  on  all  judgments  rendered  in 
any  court  of  law,  an  execution  or  attachment  may  issue  at 
any  time  within  twelve  years  from  the  date  of  the  judg- 
ment, had  no  application  to  judgments  rendered  by  justices, 
and  no  execution  or  attachment  could  be  issued  upon 
such  judgments  under  or  by  virtue  of  that  statute.4     This 


i  Munis  v.  Herrera,  1 N.  M.  862. 

*  Eberhardt v.  Pennsylvania,  eto.,  Co.,  15 111.  App. 542;  Hill*.  Turner,  1  Afk.  016; 
Tyler  v.  Hammeraley,  44  Conn.  419. 

>  Md.  Act  1874,  Oh.  820. 

*  Weikel  v.  Gate,  58  Md.  100. 
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ruling  is  manifestly  at  variance  with  the  general  rule  pre- 
valent in  the  other  States,  which  have  in  almost  every  con- 
ceivable  way  recognized  justices'  courts,  not  only  as 
4<  courts  "  but  as  "  courts  of  law,"  and  in  some  of  the  States 
they  have  by  statute  been  raised  to  the  dignity  of  courts 
of  record.  The  question  naturally  arises,  if  a  justice's 
court  duly  administering  the  law  is  not  a  court,  what  is  it? 
And  if  not  a  court  of  law,  of  what  is  it  a  court?  Not  of 
equity  surely.  In  some  of  the  States  these  courts  have  so 
far  been  recognized  as  legal  courts  that  regular  terms  for 
their  sessions  have  been  prescribed,  and  parties  are  duly 
summoned  to  appear  at  those  terms  and  plead  as  in  cases 
pending  in  courts  of  general  jurisdiction.  A  summons 
served  not  within  the  proper  time  before  the  court  could 
form  no  foundation  for  a  judgment  if  the  objection  be  sea- 
sonably made,  but  as  in  other  courts  appearance  and  plead- 
ing will  cure  irregularities  of  the  process.1 

« 

§  92.  Justice — Not  a  "justice  or  judge  of  any 
court "  —  Quaere  —  New  York.  —  The  precise  official 
status  of  justices  seems  to  be  in  some  respects  obscure. 
That  a  justice  of  the  peace  is  in  all  the  States  a  judicial 
officer  is  almost  a  self-evident  proposition.  Whether  he  is 
a  judge  of  a  court  has,  in  connection  with  a  constitutional 
provision,  been  recently  made  a  question  in  the  New  York 
Court  of  Appeals.3  That  provision  is,  that  justices  of  the 
Supreme  Court  and  judges  of  certain  other  named  courts 
shall  be  elected,  etc.,  and  shall  hold  their  offices,  etc.,  and 
it  is  then  added :  "  But  no  person  shall  hold  the  office  of 
justice  or  judge  of  any  court  longer  than  until  and  includ- 
ing the  last  day  of  December  next  after  he  shall  be  seventy 
years  of  age."  Whether  this  limitation  applied  to  justices 
of  the  peace  was  the  question  presented  for  the  first  time 


l  Stanaell  v.  Hays,  «7  Ga.  487. 
s  Const.  N.  Y.,  art.  6,  H  »•  1*. 
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to  the  New  York  Court  of  Appeals  in  the  case  under  con- 
sideration. The  court  held  that  within  the  meaning  of  the 
clause  in  question,  justices  of  the  peace  were  not  "judges 
of  any  court,"  and  consequently  were  not  affected  by  the 
disability  to  hold  their  offices  in  old  age  which  was  pre- 
scribed for  judges  by  the  limitation.  "  The  judicial  func- 
tion," says  the  court,  ««  may  be  vested  in  a  person  to  be 
exercised  for  certain  purposes  and  on  particular  occasions, 
who  does  not  hold  '  the  office  of  justice  or  judge  of  any 
court  within  the  meaning  of  this  clause.'  "  After  sketching 
historically  the  origin  and  primary  duties  appertaining  to 
the  office  in  England,  in  the  colonies,  and  in  the  United 
States,  the  court  concludes  in  effect,  that  the  justice  of  the 
peace  is  an  administrative  officer  whose  judicial  functions 
are  subordinate  and  subsidiary,  that  he  is  not  a  justice  or 
judge  of  any  court  within  the  meaning  of  the  constitution 
and  that  he  may  hold  his  office  as  long  as  he  can  be  elected 
to  it  irrespective  of  his  age.1 

§  93.  Justices'  courts — Are  courts  of  law  —  When, 
how,  and  upon  what  grounds  equitable  principles  may 
be  invoked — Minnesota  —  Tennessee. — Justices'  courts 
are  courts  of  law,  and  although  in  some  States,  as  in  Ten- 
nessee,' they  are  authorized  within  certain  narrow  limits  to 
adjudicate  cases  upon  equitable  principles,  they  are  not 
permitted  to  use  any  of  the  writs,  processes,  or  machinery 
of  courts  of  equity.  So  in  Minnesota,  where,  upon  the  mat- 
ters set  up  in  the  answer,  affirmative  equitable  relief  is 
necessary  to  the  defense,  they  constitute  a  counter-claim  or 
counter-cause  of  action,  which  can  not  be  tried  by  a  justice's 
court,  because  it  is  not  an  appropriate  tribunal  for  the  ad- 
ministration of  equity  jurisprudence.  To  get  relief  upon 
such  matters,  the   defendant   must   apply  to  the   district 


1  People  t>.  Mann,  97  N.  Y.  580. 

*  M.  A  V.  Oode  Tenn.  (1884),  §  4849;  Th.  *  St.  Code  (1870),  §  4124. 
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court  which  will,  if  necessary,  protect  his  rights  by  injunc- 
tion pending  the  action  in  the  justice's  court.1 

§  94.  Jurisdiction — Essential  that  the  official  char- 
acter of  justice  should  appear  on  the  papers  — Presump- 
tion—  Massachusetts. — In  Massachusetts,  a  justice  of 
the  peace  has  no  authority  to  receive  complaints  in  crim- 
inal cases,  unless  he  has  been  commissioned  as  a  trial 
justice,  or  holds  the  office  of  clerk  or  assistant  clerk  of  a 
municipal  district  or  police  court.3  The  proof  of  the 
official  character  of  the  justice  must  appear  on  the  face  of 
the  papers,  for  nothing  is  presumed  in  favor  of  the  jurisdic- 
tion of  inferior  magistrates.  Evidence  aliunde  that  the 
person  assuming  authority  of  an  official  character,  which 
the  papers  do  not  disclose,  is  incompetent,  and  the  official 
character  of  a  justice  of  the  peace,  as  being  also  clerk  of  a 
court,  is  not  established  by  the  fact  that  his  name  is  signed 
to  the  record  as  such  clerk,  for  the  court  above  will  not 
take  judicial  notice  that  the  clerk  bearing  the  same  name  as 
the  justice  of  the  peace  is  the  justice  of  the  peace.* 

§  95.  Presumption  that  every  officer  does  his  duty  — 
No  presumption  in  favor  of  jurisdiction  of  justices  — 
Wisconsin.  — It  is  a  well  established  rule  that  a  liberal  and 
reasonable  construction  will  be  given  by  superior  courts 
and  by  the  law  to  the  proceedings  of  justices.  As  else- 
where stated,  there  can  be  no  presumption  in  favor  of  the 
jurisdiction  of  a  court  of  limited  jurisdiction,  but  there  is 
a  presumption  that  every  officer  of  the  law  discharges  his 
duty  within  the  scope  of  his  authority,  and  justices  are  en- 
titled to  the  benefit  of  this  presumption  in  common  with 
all  other  official  persons.  Upon  this  principle  it  was  held 
in  a  Wisconsin  case  that  a  justice  having  received  the  plain- 

i  Petech  t>.  Biggs,  31  Minn.  398. 

*  Mass.  State.  1877,  ch.  211,  §  L 

*  Com.  v.  Fay,  126  Mass.  286. 
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tiff  '8  evidence  at  three  o'clock  (the  appointed  time),  is  pre- 
sumed in  the  absence  of  evidence  to  the  contrary,  to  have 
held  the  case  open  for  an  hour  as  required  by  law,  before 
he  entered  the  judgment  in  favor  of  the  plaintiff.1 

§  96.  Justices — Trial — Limits  of  their  jurisdiction — t 
Massachusetts. — In  Massachusetts,  trial  justices  have  ju- 
risdiction in  all  actions  of  contract,  tort  and  replevin  in 
which  the  debt  or  damages  demanded  or  value  of  the  prop- 
erty detained  does  not  exceed  two  hundred  dollars.  Below 
one  hundred  dollars  their  jurisdiction  is  concurrent  with 
with  police  and  district  courts  and  exclusive  of  superior 
courts,  but  over  one  hundred  dollars  and  below  two  hun- 
dred dollars,  they  and  the  police  and  district  courts  have 
concurrent  jurisdiction  with  the  superior  courts.3 

§  97.  Stated  terms  of  justices9  courts — Construction  of 
statutes  —  Georgia.  —  In  Georgia,  by  the  constitution  of 
1877,  the  courts  of  justice  are  required  to  sit  monthly  at 
fixed  times  and  places,  but  it  is  held  that  the  provision  to 
that  effect  did  not  operate  proprio  vigore,  but  required 
"  appropriate  legislation,"  to  enforce  it.  A  statute  passed 
July  21,  1879,  established  uniform  rules  on  this  subject, 
but  did  not  operate  retrospectively  so  that  a  judgment 
rendered  by  a  justice  in  June,  1879,  was  wholly  unaffected 
by  that  statute  as  well  as  the  provision  on  the  subject  in 
the  constitution  of  1877,  and  was  valid  although  the  justice 
who  rendered  it  did  not  sit  monthly  at  fixed  times  and  places 
in  accordance  with  the  constitution  of  1877. 8 

In  most  of  the  States  there  are  no  regular  terms  for  the 
sitting    of    justices'    courts.     In    North   Carolina  a  sum- 


l  Storm  v.  Adams,  56  Wis.  187. 
*  Bo&sidy  v.  Branneff.  136  Haas.  290. 

8  Harbig  v.  Frennd,  69  Ga.  188;  Boseman  v.  Singer,  etc.  Co.,  70  Ga.  686;  Code  of 
Ga.  (1882),  §§  458  to  462,  inclusive ;  4180, 4180  (a)  5153. 
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mons  issued  by  a  justice,  must  show  the  place  where 
the  defendant  must  appear  and  answer,  and  the  time, 
which  must  not  be  more  than  thirty  days  after  the  date  of 
the  process.  It  is  also  essential  that  the  summons  shall 
specify  the  amount  demanded  by  the  plaintiff,1  so  that  it 
shall  be  apparent  upon  the  face  of  the  process,  that  the 
subject-matter  is  within  the  cognizance  of  the  justice,  the 
amount  demanded  being  less  than  $200,  or  if  not  upon  con- 
tract that  the  value  of  the  property  in  controversy  does  not 
exceed  fifty  dollars.'  It  may  be  added  in  this  connection 
that  the  summons  must  be  signed  by  the  justice  and  issued 
by  him.  It  must  run  in  the  name  of  the  State,  and  be  di- 
rected to  any  constable  or  other  lawful  officer,  commanding 
him  to  summon  the  defendant  to  appear  and  answer  the 
plaintiff.8 

$  98.  Justice  —  Bole  when  he  goes  out  of  office  — 
When  second  justice  is  incompetent  —  Indiana.  —  Un- 
der the  law  of  Indiana  if  a  justice  renders  a  judgment  and  goes 
out  of  office,  and  his  docket  is  transferred  to  another  justice, 
who  issued  an  execution  under  which  property  is  seized,  it 
is  not  competent  for  third  persons  who  propose  to  try  the 
right  of  property  to  institute  proceedings  before  a  third 
justice,  because  the  second  justice  is  incompetent  to  act  in 
the  case  on  account  of  consanguinity  with  the  plaintiff. 
The  third  justice  can  have  no  jurisdiction  of  the  matter 
simply  because  there  was  no  statute  of  the  State  which  gives 
it  to  him.4  The  remedy  iu  such  a  case  would  seem  to  be  to 
obtain  a  supersedeas  of  the  execution  which  was  manifestly 
issued  without  authority. 

In  Tennessee,  in  case  of  incompetency  or  disability,  jus- 


1 1  Code  X.  O.  (1898) ,  1 832,  p.  335. 

S  1  Code  X.  0.  (1888) ,  f  83* ;  Alien  v.  Jackson,  88  X.  O.  831. 

S  1  Code  X.  0.  (1888),  §  838,  p.  385. 

«  Teet  v.  Beeeon,  37  Ind.  380. 
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tices  may  interchange  and  one  may  sit  for  another,  and  one 
justice  may  issue  execution  on  a  judgment  rendered  by 
another,  or  take  other  necessary  steps  when  the  other  is 
absent  or  his  office  is  vacant,  or  when  an  interchange  has 
been  had  between  them.1  In  case  of  a  vacancy  in  the  office 
the  books  and  papers  of  the  former  justice  must  be  deliv- 
ered to  his  successor  if  be  has  been  elected,  or  else  to  .the 
nearest  justice.  A  failure  to  make  such  delivery  subjects 
the  party  in  charge  of  such  books  to  the  penalties  of  a  mis- 
demeanor. And  the  justice  to  whom  such  books  and 
papers  are  delivered  has  all  the  powers  of  the  former  jus- 
tice.1 

§  99.  Justice  —  When  agent  for  plaintiff  incompetent  to 
try  cause—  Michigan .  —  Justices,  like  other  judicial  officers, 
may  be  incompetent  to  try  certain  cases  on  account  of  their 
connection  with  one  of  the  parties  litigant  by  blood  or  mar- 
riage, or  otherwise.  Among  other  disqualifications  is  that 
of  being  agent  for  the  plaintiff  with  reference  to  the  identi- 
cal matter  in  controversy.  It  was  decided  in  Michigan  that 
a  justice  to  whom  the  plaintiff  had  indorsed  a  note  "  for 
collection/'  could  not  render  a  valid  judgment  upon  it  in 
favor  of  the  plaintiff,  objection  to  the  jurisdiction  having 
been  seasonably  made,  that  by  the  indorsement  the  justice 
became  the  plaintiff's  agent  and  so  continued,  that  his  char- 
acter of  agent  was  incompatible  with  that  of  a  justice,  and 
that,  although  his  good  faith  was  not  doubted  he  was  incom- 
petent to  act  officially  upon  the  note.8 

§  100.  Practice  —  When  and  where  "triors"  decide 
conclusively  whether  Justice  is  competent  to  try  a  case  — 
New  Jersey.  —  In  New  Jersey  it  is  the  law  that  when  a  jus- 


1  M.  A  V.  Code  Teim.  (1884),  §§  4910, 4911. 

2  Code  Tenn  (1884),  §§  4914,  et  §*q. 

3  West  v.  Wheeler,  49  Mich.  006. 
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tice  before  whom  an  action  has  been  brought  is  charged  by 
one  of  the  parties  with  having  advised  with  and  coun- 
seled the  other,  or  having  expressed  his  opinion  as  to  the 
controversy,  or  with  being  otherwise  incompetent  to  fairly 
try  the  case,  he  may  appoint  three  disinterested  parties  as 
triors  who  shall  hear  testimony  and  decide  whether  he  is 
disqualified  to  act  in  the  case  or  not.  It  is  held  that  under 
this  law  the  decision  of  the  triors  insuehcase  is  conclusive.1 


1  D»Ti»  v.  Hahany,  88  N.  J.  L.  104. 
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Jurisdiction  of  justices'  courts — Not  courts  of  record — Limi- 
tations OF  JURISDICTION  —  AS  TO  SUBJECT-SCATTER  —  AS  TO  AMOUNT 

in  controversy— Criminal  jurisdiction — Consequences  of  ex- 
ceeding JURISDICTION. 

PART  I. 
Section. 

105.  Limited  jurisdiction  of  justices'  courts — Limitation  as  to  subject- 

matter —  Limitation  as  to  amount  In  controversy — Territorial 
limitation. 

106.  What  is  jurisdiction  — Test  of  it. 

107.  Jurisdiction  limited  —  No  presumptions  indulged  in  favor  of — 

Minnesota. 

108.  Distinction  between  courts  of  general  and  of  limited  jurisdic 

tlon — Presumption  in  favor  of  former,  not  of  latter. 

109.  Distinction  between  general  and  limited  jurisdiction  —  Proceed- 

ings when  jurisdiction  is  wanting. 

110.  Action  of  court  without  jurisdiction  is  void  — When  it  must  be  so 

judicially  declared,  and  when  it  is  not  necessary  —  May  be 
collaterally  impeached. 

111.  Jurisdiction  of  justices  as  affected  by  construction  of  statute — 

When  construction  must  be  strict. 

112.  Presumption — Where  indulged  in  favor  of  the  jurisdiction  of 

justices  —  Pennsylvania. 

113.  Presumption  —  When  against  jurisdiction — Alabama. 

114.  Personal  liability  of  judges  of  courts  of  record  for  acts  beyond 

their  jurisdiction. 

115.  Personal  liability  of  justices  for  acts  done  beyond  or  without 

jurisdiction. 

116.  Same  subject  continued. 

117.  Same  subject  continued. 

118.  Personal  responsibility  of  justice  for  exceeding  his  jurisdiction. 

119.  Limitation  (numerical)  of  jurisdiction  —  Amount  of  demand  — 

What  is  that  amount. 

120.  When  jurisdiction  may  be  conferred  by  remittitur  —  Rule  as  o  set- 

off and  counter-claim. 

121.  Where  jurisdiction  cannot  be  given  by  remittitur. 

122.  Jurisdiction  cannot  be  given  by  crediting  a  set-off. 
128.  Jurisdiction  cannot  be  given  by  false  or  feigned  credits. 
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8«ction. 

124.  Numerical  limit  of  jurisdiction. 

125.  Numerical  jurisdiction  of  justice  limits  that  of  appellate  court  — 

How  jurisdiction  affected  by  set-off  and  counter-claim. 

126.  Jurisdiction  of  justice  controls  that  of  appellate  court— Effect  of 

accumulated  interest. 

127.  Jurisdiction  when  not  affected  by  set-off  or  counter-claim. 

128.  Provision  in  constitution  giving  jurisdiction  to  stated  amount  does 

not  operate  pruprio  vigors — Limit  of  jurisdiction  in  case  of 
detinue  and  replevin — Alabama. 

122.  Set-off  and  counter-claim— The  numerical  limit  of  justices'  juris- 
diction applies  as  well  to  defendant's  counter-claim  as  to 
plaintiff 's  demand — North  Carolina. 

ISO.  Penalty — Jurisdiction  of  a  justice  to  enforce  a  penalty  prescribed 
by  statute — How  it  arises  ex  contractu — North  Carolina. 

181.  Jurisdiction — Demands  not  subject  to  numerical  limitation  may 

be  joined  with  those  that  are,  without  swelling  the  demand 
beyond  the  jurisdiction  of  the  justice.  —  Missouri. 

182.  Jurisdiction  —  Separate  suits  —  When  they  may  be  brought— 

Indiana. 
188.  Penalty  of  bond  —  When  it  controls  jurisdiction— Michigan. 
184.  Contract  —  That  cannot  be  subdivided^  and  split  into  several  causes 

of  action — Assignment  —  Michigan. 

§  105.  Limited  Jurisdiction  of  Justices9  courts  —  Limi- 
tations as  to  subject-matter — Limitations  as  to  amount 
in  controTersy  —  Territorial  limitations.  —  It  has  already 
been  noted  as  a  leading  distinction  between  the  ancient  and 
the  modern  justice  that  the  functions  of  the  former  related 
chiefly  to  the  conservation  of  the  peace  and  offenses  against 
the  law,  and  in  only  a  very  slight  degree  concerned  private 
rights  or  wrongs.  The  most  important  duties  of  the  modern 
justice,  on  the  contrary,  affect  the  relations  between  private 
persons,  especially  the  all-pervading  relation  of  debtor  and 
creditor.  In  all  the  States  of  this  Union  the  justice  is  a 
judicial  officer,  holding  a  court  of  limited  jurisdiction,  em- 
powered by  statute  to  hear  and  determine  causes  arising 
between  citizens  within  certain  limitations  prescribed  by 
law,  some  of  which  relate  to  the  subject  of  the  controversy 
and  others  to  the  amount  involved  in  it.     In  most  of  the 
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States  the  justice  can  not  take  jurisdiction  of  causes  which, 
though  otherwise  suitable  for  his  adjudication,  involve  the 
title  to  real  estate.  It  is  otherwise,  however,  when  the 
right  to  possession  alone  is  in  question  and  not  the  title,  for 
justices  are  very  generally  empowered  to  try  actions  for 
forcible  or  unlawful  entry  and  detainer,  and  similar  pro- 
ceedings designed  to  furnish  a  cheap  and  speedy  transfer  of 
possession.  In  these  cases  in  some  of  the  States  two  jus- 
tices are  required  to  act  together. 

In  some  of  the  States  justices  are  forbidden  to  entertain 
actions  for  damages  growing  out  of  certain  torts,  such  as 
actions  for  slander  or  libel.1  In  all  the  States  the  jurisdic- 
tion of  a  justice  is,  of  course,  confined  within  the  territor- 
ial limits  of  his  authority,  the  county  in  most  of  the  States, 
the  township  in  some  of  them.  And  in  actions  upon  con- 
tract the  limitation  of  the  justice's  jurisdiction  is  arithmetical, 
relating  only  to  the  amount  of  money  involved  in  the  con- 
troversy. The  limit,  of  course,  varies  very  greatly,  being 
fixed  by  the  statutes  of  the  several  States,  ranging  from 
$13.33  in  New  Hampshire  to  $1,000  on  notes  and  $500  on 
other  contracts  in  Tennessee.3 

In  the  subjoined  note  will  be  found  a  full  statement  of  the 
limitations  upon  the  jurisdiction  of  justices  in  the  several 
States,  as  well  those  dependent  upon  the  amount  in  contro- 
versy, as  those  controlled  by  the  subject-matter  of  the  con- 
troversy or  the  territorial  area  in  which  the  justice's  process 
is  available. 

A. 

(a.)  In  New  Jersey  the  numerical  limitation  of  a  justice's  jurisdic- 
tion in  clvU  actions  is  one  hundred  dollars.  But  a  justice  has  no  juris- 
diction in  an  action  of  replevin,  slander,  trespass  for  assault,  battery  #r 
imprisonment;  nor  where  the  title  to  lands  may  in  any  wise  come  into 
question.    And  it  seems  that  a  recovery  may  be  had  for  less  than  one 

l]f.  AV.OodeTenn.  (1884),  §4888;  Th.  A  St  Code  Tenn.  (1870),  §4128. 
a  Gen.  Law  K.  H.  (1878),  p.  497 ;  M.  A  V.  Code  Tenn.  (1884),  $  4896;  Th.  A  St  Code 
Tenn.  (1870),  §4128. 
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hundred  dollars  on  a  bond  the  penalty  of  which  exceeds  that  Bum.1  There 
seems  to  be  no  exception  as  to  possessory  actions  And  in  that  State  If 
an  action  is  brought 'upon  a  demand  exceeding  one  hundred  dollars,  a 
judgment  may  be  recovered  for  that  amount,  but  it  will  be  a  bar  to  the 
recovery  of  the  residue  of  the  demand.2  The  jurisdiction  territorially  of 
the  justice  is  extensive.  He  can  try  and  determine  causes  which  did  not 
arise  in  his  county.* 

(6.)  In  Vermont  a  justice  has  jurisdiction  of  actions  of  a  civil  nature 
where  the  demand  does  not  exceed  two  hundred  dollars.  He  has  no 
jurisdiction  of  actions  for  slanderous  words,  or  for  false  imprisonment; 
nor  in  cases  of  replevin  for  goods  the  value  of  which  exceeds  twenty  dol- 
lars ;  nor  in  any  cases  in  which  the  title  to  land  is  concerned.  He  has  no 
jurisdiction  in  actions  of  trespass  on  the  freehold  where  the  demand  ex- 
ceeds twenty  dollars.  There  is  no  territorial  limitation  indicated,  his 
jurisdiction  is  presumably  co-extensive  with  the  county.4 

(c.)  In  New  Hampshire  the  jurisdiction  of  justices  is  limited  to  thir- 
teen dollars  and  thirty-three  cents,  and  even  within  that  narrow  margin 
they  can  not  try  cases  in  which  the  title  to  land  is  involved.6  They  may, 
however,  render  judgments  on  confession  to  the  amount  of  two  hundred 
dollars.* 

(d.)  In  Delaware  the  jurisdiction  of  justices  is  limited  to  one  hun- 
dred dollars.  The  cause  of  action  must  grow  out  of  contract,  express  or 
implied,  or  a  penalty  prescribed  by  statute,  ordinance  or  by-law.  If  the 
penalty  exceeds  one  hundred  dollars,  but  the  sum  demanded  is  less,  the 
justice  will  have  jurisdiction.  Justices  have,  therefore,  in  that  State  no 
jurisdiction  of  actions  arising  ex  delicto.1 

(«.)  In  Massachusetts  the  jurisdiction  of  trial  justices  is  exclusive 
and  original  in  all  actions  on  contract,  tort  or  replevin  if  the  amount 
demanded  or  value  of  the  property  detained  does  not  exceed  one  hun- 
dred dollars.  Between  one  and  three  hundred  dollars  they  have  juris- 
diction concurrent  with  that  of  superior  courts.* 

(/.)  In  Connecticut  justices  have  jurisdiction  of  all  actions  at  law 
wherein  the  matter  in  demand  does  not  exceed  one  hundred  dollars.9  In 
that  8tate  there  seems  to  be  no  rule  excluding  justices  from  jurisdiction 
of  suits  In  which  title  to  land  is  involved.  The  suit  must  be  brought  in 
the  town  In  which  the  land  lies;  other  suits  must  be  brought  in  the  town 
in  which  one  of  the  parties  reside  or  in  an  adjoining  town.10 

1  Rev.  State.  N.  J.  (1877),  pp.  538, 689,  §§  1, 3. 
'  Ibid.,  p.  639,  f  8. 
3  JW<*.,p.539,§l. 

•  Rev.  Laws  Vt.  (1880) ,  {  821. 

•  Gen.  State.  N.  H.  (1867),  pp.  886,  S97>  894. 
•/**!.,  p.  476. 

»  Lawa  of  Del.  (1874),  pp.  697, 898. 

•  Pub.  State.  Mats.  (1882).  p.  888. 

•  Gen.  State.  Conn.  (1876),  p.  415. 
»/ft*f..p.414. 
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(#.)  In  Nevada  the  jurisdiction  of  a  justice  in  matters  of  contract,  or 
for  damages  for  personal  injury  or  injury  to  property  real  or  personal,  or 
for  a  penalty,  or  on  a  bond  conditioned  for  the  payment  of  money,  or  for 
the  recovery  of  personal  property,  or  for  the  possession  of  lands,  but  in 
no  case  has  the  justice  jurisdiction  when  the  amount  of  money  demanded 
exceeds  three  hundred  dollars.  He  has  no  jurisdiction  of  cases  in  which 
the  title  to  land  or  mining  claims  are  involved,  nor  of  actions  to  enforce 
mechanics9  liens.1  With  some  exceptions  all  persons  are  held  to  answer 
in  the  township  of  their  residence  and  before  the  justice  thereof  .* 

(fc.)  In  Texas  justices  have  jurisdiction  in  civil  causes  where  the 
amount  in  controversy  does  not  exceed  two  hundred  dollars ;  they  have 
jurisdiction  of  all  cases  of  forcible  entry  and  detainer,  and  may  within 
their  numerical  jurisdiction  enforce  liens  and  foreclose  mortgages  on 
personal  property.  They  cannot  try  actions  for  divorce,  for  slander  or 
libel,  or  those  in  which  the  title  to  land  is  involved,  or  to  enforce  liens 
on  land.8 

(i.)  Under  the  constitution  of  Michigan  justices  have  exclusive  juris- 
diction in  civil  cases  to  the  amount  of  one  hundred  dollars  and  concur- 
rent  jurisdiction  to  the  amount  of  three  hundred  dollars,  which  may  be 
Increased  to  five  hundred  dollars.4  By  statute  justices  are  excluded 
from  cognizance  of  real  actions,  actions  involving  easements,  or  libel  or 
slander,  or  malicious  prosecution,  or  actions  in  which  the  title  to  real 
estate  is  involved,  or  generally,  actions  against  executors  or  administra- 
tors.5 The  territorial  jurisdiction  of  a  justice  seems  to  be  limited.  Suits 
must  be  brought  in  th*  township  in  which  some  of  the  parties  reside,  or 
in  the  township  next  adjoining  the  township  in  which  they  reside.6 

(;'.)  In  Pennsylvania  justices  have  jurisdiction  in  all  matters  of  con- 
tract where  the  amount  involved  does  not  exceed  one  hundred  dollars. 
They  have  no  jurisdiction  of  actions  even  within  that  limit  for  breach  of 
contract  of  marriage,  or  where  the  title  to  land  1b  involved,  or  any  real 
contract,  such  as  the  recovery  of  the  balance  of  purchase-money  of 
land.7  There  seems  to  be  no  jurisdiction  conferred  in  actions  arising 
ex  delicto. 

(&.)  In  Alabama  justices  have  jurisdiction  within  their  respective 
counties,  of  civil  actions  on  contracts  where  the  sum  claimed  does  not 
exceed  one  hundred  dollars;  actions  for  wrongs,  except  slander,  where 
the  damages  claimed  do  not  exceed  fifty  dollars;  all  actions  of  forcible 


l  Oomp.  Law  Nev.  (1878),  $  1570. 

>  Ibid.,  $1512. 

8  Bev.  Laws  Tex.  (1879),  §§  1039  et  tq. 

«  Const.  Mich.,  art.  VI.,  §  18;  1  How.  Ann.  Stat.  (1882),  p.  68. 

•  3  How.  Ann.  Stat.  Mich.  (1882).  §§  6814. 6815, 

•  JMtf.,56818. 

'  1  Pnrd.  Dig.  Penn.  (1878),  pp.  847,  848.    See,  also,  Seehrist  v.  Oonnellee,  8  Penn* 
881. 
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entry  and  detainer;  and  actions  to  recover  specific  property  the  value  of 
which  does  not  exceed  fifty  dollars.1 

(2.)  In  Kentucky  the  jurisdiction  of  justices  in  civil  actions  is  lim- 
ited to  cases  for  the  recovery  of  money  or  personal  property  where  the 
amount  in  controversy  does  not  exceed  fifty  dollars.9  In  certain  named 
counties  the  amount  is  increased  to  one  hundred  dollars,*  and  in  five 
other  counties  the  limit  is  raised  to  two  hundred  and  fifty  dollars.4 

(m.)  In  Florida  the  jurisdiction  of  justices  extends  to  civil  actions 
for  the  recovery  of  money,  to  damage  suits  for  injuries  to  person  or 
property  real  or  personal,  to  actions  on  bonds  conditioned  for  the  pay- 
ment of  money  less  than  one  hundred  dollars,  though  the  penalty  exceeds 
that  sum,  to  actions  for  a  penalty  not  exceeding  one  hundred  dollars,  to 
actions  on  judgments  of  justices,  for  damages  for  fraud  in  sale  of  per- 
sonal property,  for  recovery  of  personal  property  where  the  value  of  the 
property  does  not  exceed  one  hundred  dollars.  In  every  case  the  numeri- 
cal limit  is  one  hundred  dollars.  Justices  have  no  jurisdiction  of  actions 
involving  title  or  boundaries  of  land,  or  for  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal  conversation  or  seduction.5  No 
territorial  limitation  of  jurisdiction  is  indicated. 

(».)  In  the  State  of  Mains  trial  justices  have  no  jurisdiction  in  civil 
cases  in  which  the  sum  demanded  exceeds  twenty  dollars,  nor  in  those 
in  which  the  title  to  real  estate  is  involved.  There  seems  to  be  no  statu- 
tory exception  of  cases  of  tort,  slander  or  other  like  causes  of  action. 
There  is  no  other  territorial  limitation  except  that  the  court  of  the  trial 
justice  must  be  held  within  his  county,  nor  is  there  any  provision  for 
trial  by  jury.* 

(o.)  In  North  Carolina  the  criminal  jurisdiction  of  justices  is  lim- 
ited to  assaults  and  affrays  in  which  no  deadly  weapon  is  used  and  no 
serious  damage  is  done,  and  those  offenses  in  which  the  punishment  pre- 
scribed by  law  does  not  exceed  a  fifty  dollar  fine  or  imprisonment  for 
thirty  days.  They  have  no  jurisdiction  except  as  committing  magistrates 
of  assaults  with  intent  to  kill  or  to  commit  rape.7 

In  North  Carolina  the  jurisdiction  of  justices  in  civil  actions,  not 
founded  on  contract,  is  limited  to  cases  in  which  the  value  of  the  prop- 
erty in  controversy  does  not  exceed  fifty  dollars.8  And  in  that  class  of 
cases  are  included  demands  for  the  recovery  of  damages  for  injuries  to 
veal  estate. 


l  Code  Ala.  (1876),  §  756. 

*  Gen.  Stats.  Ey.  (1883),  p.  810. 
S  Ibid.,  p.  806. 

*  Ibid. t  p.  WO. 

*  Rev.  Laws  Fla.  (1881),  pp.  680, 681. 

•  Bev.  State.  Me.  (1888),  p.  716,  sect.  8. 
'  ICode  N.  0.  (1885),  §898,  p.  S4S. 

•  1  Code  N.  C.  (1883),  §  887,  p.  841. 

•  1  Code  N.  C.  (1883),  §  888,  p.  84L 
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A  justice  in  North  Carolina  may  issue  process  anywhere  in  his 
county,  but  he  can  not  be  compelled  to  try  a  cause  out  of  the  township 
for  which  he  was  appointed  or  elected.1  A  justice  in  that  State  has  ex- 
clusive original  jurisdiction  in  all  civil  actions  founded  on  contract 
except :  — 

1 .  Those  in  which  the  sum  demanded,  exclusive  of  interest,  exceeds  two 
hundred  dollars ;  and, 

2.  Those  in  which  the  title  to  real  estate  is  in  controversy.2 

And  if  it  appears  that  the  principal  sum  demanded  exceeds  two  hundred 
dollars  it  is  the  duty  of  the  justice  to  dismiss  the  suit  unless  the  plaintiff 
will  remit  the  excess  and  interest  thereon.8 

And  whenever  in  any  civil  action  before  a  justice,  it  is  made  to  appear 
by  the  defendant's  written  answer  signed  by  him  or  his  attorney,  and  de- 
livered to  the  justice  that  the  title  to  real  estate  comes  into  controversy, 
the  justice,  upon  being  satisfied  that  such  is  the  fact,  must  dismiss  the 
action.4 

(p.)  In  Missouri  the  numerical  limitation  on  the  jurisdiction  of  the 
justices  is  one  hundred  and  fifty  dollars.  Against  railroad  companies  for 
killing  or  injuring  stock  there  is  no  numerical  limitation.  In  cities  of 
over  fifty  thousand  inhabitants  the  limitation  is  two  hundred  and  fifty  dol- 
lars. They  have  no  jurisdiction,  however,  either  in  city  or  country,  to  try 
cases  of  slander,  libel,  malicious  prosecution  or  false  imprisonment!  nor 
any  case  involving  the  title  to  land.6 

The  jurisdiction  of  every  justice  is  said  to  be  co-extensive  with  his 
county.  But  the  stflt  must  be  brought  before  a  justice  of  the  township  in 
which  one  of  the  parties  reside  or  an  adjoining  township;  but  if  the  de- 
fendant does  not  reside  in  the  plaintiff 's  township,  he  must  be  "  found  " 
therein  or  in  an  adjoining  township.  If  the  defendant  does  not  reside  in 
the  county  he  may  be  sued  in  any  township  in  which  he  may  be  found,  be- 
fore a  justice  of  that  township.  If  he  is  a  non-resident  of  the  State  he 
may  be  sued  in  any  township  of  any  county  in  which  he  may  be  found. 
And  so  may  a  defendant  who  has  absconded  from  his  usual  place  of  abode. 
And  a  railroad  may  be  sued  for  killing  or  injuring  stock  in  the  township 
where  the  cause  of  action  accrued.  And  in  attachment  cases  the  justice 
of  the  township  in  which  the  property  to  be  attached  is  situated  or  a  jus- 
tice of  the  adjoining  township,  or  a  justice  of  the  township  of  the  defend- 
ant's residence  has  jurisdiction  of  the  case.*  Justices  of  cities  having  a 
population  of  100,000  or  more  have  jurisdiction,  except  in  cases  of  land* 
lord's  summons,  co-extensive  with  the  limits  of  the  city.* 

l  1  Code  N.  O.  (1888),  §  834,  p.  824. 
S  1  Code  N.  C.  (1888),  §  834,  p.  836. 
8  1  Code  N.  C.  (1888),  §  835,  p.  896. 

*  1  Code  N.  O.  (1883),  §§  836, 837,  pp.  826, 327. 

*  1  Rev.  State.  Mo.  (1879),  §§  2835, 2886, 2837. 

*  1  Rev.  8tate.  Ho.  (1879),  {§  2838,  2889, 2840. 

*  8esa.  Act  Mo.  (1888),  p.  103. 
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And  if  a  judgment  for  a  sum  beyond  the  jurisdiction  of  a  justice  is  ren- 
dered, the  excess  may  be  remitted  and  the  judgment  will  be  valid.1 

(q.)  In  Tennessee  the  jurisdiction  of  justices,  when  not  otherwise 
provided,  is  co-extensive  with  their  counties  and  their  acts  performed 
any  where  within  their  limits  are  valid.8 

The  numerical  limitations  upon  the  jurisdiction  of  justices  are  as  fol- 
lows :  — 

1.  On  notes  of  any  description,  and  indorsements  of  negotiable  paper, 
if  demand  and  notices  are  expressly  waived,  they  have  jurisdiction 
when  the  amount  does  not  exceed  one  thousand  dollars. 

2.  On  all  other  obligations  contracts  and  evidences  of  debt  in  which 
the  amount  demanded  does  not  exceed  five  hundred  dollars. 

S.  In  all  cases  for  recovery  of  property,  and  all  actions  for  damages 
(except  for  libel  and  slander)  in  which  the  value  of  the  property  in  ques- 
tion, or  the  amount  demanded  does  not  exceed  Ave  hundred  dollars. 

4.  On  penalties,  etc.,  under  estray  laws  to  the  amount  of  one  hundred 
dollars. 

5.  To  enforce  mechanic's  lien  to  any  amount  within  the  jurisdiction  of 
a  justice. 

6.  In  equity  cases  to  the  amount  of  fifty  dollars. 

7.  In  all  cases  of  forcible  entry  and  detainer.* 

Besides  this  justices  have  jurisdiction  in  actions  against  steam  and 
keel  boats  to  the  amount  of  fifty  dollars.4  And  justices  may  render  judg- 
ment by  motion  against  sheriffs,  coroners  and  constables  and  their  sure* 
ties,  and  in  favor  of  sureties  and  stayors  against  their  principal  if  the 
liability  incurred  is  upon  a  judgment  rendered  by  the  justice  to  whom 
the  application  is  made  for  the  judgment  by  motion.5 

(r.)  The  territorial  jurisdiction  of  justices  in  Kansas  is  coextensive 
with  the  county  in  which  they  hold  their  offices.  The  numerical  limit  of 
the  jurisdiction  is  three  hundred  dollars.  As  to  the  subject-matter,  they 
can  try  actions  for  the  recovery  of  money;  or  for  the  possession  of  real 
estate;  or  for  trespass  on  real  estate;  but  they  can  try  no  actions  In 
which  the  title  to  land  is  involved ;  nor  to  recover  damages  for  assault  or 
assault  and  battery  or  slander  or  malicious  prosecution. 

(«.)  In  Illinois  the  numerical  limitation  of  jurisdiction  of  justices  is 
two  hundred  dollars.  Within  that  limit  justices  may  try  cases  involving 
contracts,  torts  to  property,  replevin,  and  fraud  in  sale  of  chattels.6 
Consent  cannot  give  jurisdiction.7    And  a  justice  has  no  jurisdiction  of 


l  1  Rev.  8UU.  Mo.  (1879),  §  9898. 
I  M.  A  V.  Code  Tenn.  (1884) ,  §  4888. 
8  M.  A  V.  Code  Tenn.  (1884),  {  4898. 

*  Ibid., §4999. 
*IWA,  ff  4942,4946. 

•  8k  A  C.  Code  111.  (1885),  p.  1435. 

r  William*  *.  Blankenship,  19  HI.  199. 
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penal  actions  for  obstructing  a  road.1  Nor  has  a  justice  any  jurisdiction 
of  actions  which  under  the  old  system  of  pleading  would  be  either  in 
form  of  trespass  vi  et  armis,  or  on  the  case,  nor  it  would  appear  of  any  ac- 
tion for  personal  injuries.9  The  territorial  jurisdiction  of  the  justice  is 
co-extensiye  with  the  county.* 

(t.)  The  numerical  jurisdiction  of  justices  in  Iowa  embraces  all  civil 
cases  except  cases  by  equitable  proceeding  where  the  amount  in  contro- 
versy does  not  exceed  one  hundred  dollars,  but  it  may  be  extended  by 
consent  to  three  hundred  dollars.  In  genera]  the  territorial  jurisdiction 
is  co-extensive  with  the  county.  Suits  can  not  be  brought  for  the  recov- 
ery of  money  against  actual  residents  of  another  county  unless  there  is  a 
written  contract  for  the  payment  within  the  county  in  which  the  suit  is 
brought.4  It  Is  noteworthy  that  it  is  held  in  that  State  that  the  rule  that 
courts  and  officers  are  presumed  to  act  rightly  extends  to  justices'  courts, 
and,  therefore,  the  presumption  is  in  favor  of  the  jurisdiction  of  those 
courts.5    An  equitable  defense  can  not  be  made  in  a  justice's  court.6 

(u.)  Justices  have  no  jurisdiction  in  Arkansas  In  cases  in  which  the 
title  to  land  or  alien  thereon  or  *'  title  or  possession  thereto  is  involved."  T 
But  in  an  action  for  rent  a  tenant  can  not  deny  his  landlord's  title.8 
When  it  appears  that  the  title  to  land  is  involved,  the  justice  should  de- 
cline to  take  further  jurisdiction  of  the  case,  but  that  fact  does  not  suffi- 
ciently appear  by  the  mere  allegation  to  that  effect  in  an  answer.'  A  jus- 
tice cannot  in  that  State  enforce  a  mechanic's  lien  on  land,1*  nor  has  he 
jurisdiction  in  actions  for  trespass  on  lands.11 

The  jurisdiction  of  a  justice  is,  in  Arkansas,  co-extensive  with  the 
county,11  but  the  suit  must  be  brought  in  the  township  in  which  the  de- 
fendant, or,  if  there  are  more  than  one,  where  one  of  them,  resides  or  is 
found.  Attachment  suits  may  be  brought  before  any  justice  in  the 
county.18 

The  jurisdiction  of  justices  is  exclusive  in  all  matters  of  contract 
where  the  amount  in  controversy  does  not  exceed  one  hundred  dollars ; 
and  they  have  jurisdiction  concurrent  with  the  circuit  court  in  cases  in 


l  Beokerdike  v.  Dean,  21  111.  199. 

i  Stuckey  v.  Churchman,  2  111.  App.  584 ;  Home  v.  Mandelbanm,  13  111.  App.  807. 

8  St  A  O.  Code  111.  (1885),  p.  1485. 

*  Laws  of  Iowa  Rev.  (1880),  J§  3507  to  3514  inclusive. 
8  Honda  v.  Roggles,  36  Iowa,  42. 

8  Davis  v.  Ryan,  47  Iowa,  642. 

*  Dig.  Stats.  Ark.  (1884),  §  4028. 

8  Matthews  v.  Morris,  21  Ark.  222:  Molea  v.  Royston,  36  Ark.  661. 

*  Fitzgerald  v.  Beebe,7  Ark.  805;  Bramble  v.  Berdler,38  Ark.  200;  Jordon  v.  Hsn« 
nerson,  87  Ark.  120. 

v  White  v.  Melbourne,  81  Ark.  486. 

U  School  District  v.  Williams.  88  Ark.  464. 

IS  Dig.  State.  Ark.  (1884),  {  4027. 

M  TWd.,  $  4029. 
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which  the  amount  is  less  than  three  hundred  dollars  and  this  whether  the 
cause  of  action  arises  by  contract,  or  the  suit  is  for  the  recovery  of  per- 
sonal property.  They  have  cdso  jurisdiction  for  damage  to  personal 
property  to  the  amount  of  one  hundred  dollars.  There  seems  to  be  no 
provision  one  way  or  the  other  as  to  damage  suits  generally,  or  libel  or 
slander,  or  other  torts.1 

(vJ)  By  the  constitution  of  Mississippi,  the  jurisdiction  of  justices  is 
limited  to  causes  in  which  the  principal  of  the  amount  in  controversy 
shall  not  exceed  one  hundred  and  fifty  dollars.9  Territorially,  the  juris- 
diction of  a  justice  is  co-excenslve  with  his  county,  but  every  freeholder 
or  householder  is  to  be  sued  in  the  district  in  which  he  resides,  provided 
there  is  a  competent  justice  acting  therein.  Where  there  are  two  or 
more  defendants  they  may  be  sued  in  the  district  in  which  either  of  them 
resides.*  Justices  have  regular  court  days,  not  less  than  one  nor  more 
than  two  in  each  month.  And  in  that  State,  contrary  to  the  general 
rule,  the  court  of  a  justice  is  a  court  of  record.4  There  seems  to  be  no 
exemption  from  the  jurisdiction  of  a  justice  of  causes  involving  real 
estate. 

(to.)  The  jurisdiction  of  justices  in  Minnesota,  extends  territorially 
to  the  limits  of  the  county.  In  attachment  and  garnishee  cases  his  pro- 
cess runs  to  any  county  in  the  State.  He  must  hold  his  office  in  his  own 
town,  city,  or  ward,  and  not  in  an  attorney's  office.  The  numerical  limit 
of  his  jurisdiction  is  one  hundred  dollars,  and  within  that  limit  he  can 
take  cognizance  of  money  demands,  of  demands  for  damages  for  injuries 
to  person  or  property,  of  bonds  for  payment  of  money  not  exceeding  that 
sum  although  the  penalty  may  be  a  larger  sum,  of  official  bonds,  the  pen- 
alty of  which  is  within  the  limit,  and  of  confession  to  that  amount. 
A  justice  has  no  jurisdiction  of  a  cause  involving  the  title  to  real 
estate;  nor  an  action  for  false  imprisonment,  libel,  slander,  malicious 
prosecution,  criminal  conversation  or  seduction,  er  upon  a  promise  to 
marry.  He  has  no  jurisdiction  of  any  action  against  an  executor  or  ad- 
ministrator as  such.6 

(x.)  In  Ohio,  generally  the  jurisdiction  of  justices  in  civil  actions  is 
limited  to  the  township  in  which  they  respectively  hold  their  offices. 
For  certain  purposes,  however,  enumerated  by  the  statute,  such  as 
oaths,  affidavits,  depositions,  acknowledgment  of  deeds,  etc.,  their  ju- 
risdiction is  co-extensive  with  the  county.6  Their  jurisdiction  is  exclu- 
sive where  the  amount  in  controversy  does  not  exceed  one  hundred 
dollars,  and  concurrent  with  superior  courts  between  that  amount  and 

l/6id.,§4026. 

s  Const.  Miss.,  art  VI.,  §  28;  Rev.  Code  Miss.  (1880),  p.  80. 

3  Rev.  Code  Miss.  (1890),  §§  2191, 2192. 

*  JMJ.,$2194. 

*  Stats.  Minn.  (1878),  pp.  676, 676. 

*  Laws  of  Ohio  Rev.  (1880),  §§  683, 684. 
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three  hundred  dollars.1  They  have  jurisdiction  of  actions  for  trespass  on 
real  estate,  but  none  in  cases  in  'which  the  title  to  land  is  involved 
or  to  enforce  a  contract  for  real  estate.  Nor  can  they  try  actions  to 
recover  damages  for  malicious  prosecution,  or  for  slander,  or  libel,  or 
any  other  personal  tort.' 

(y.)  IuMabtland,  the  jurisdiction  of  justices  extends  to  cases  for 
the  enforcement  (by  attachment  or  otherwise),  of  contracts  where  the 
amount  claimed  is  less  than  one  hundred  dollars,  and  the  jurisdiction  ex- 
tends to  bonds  in  which  the  penalty  exceeds  that  sum  if  the  amount 
claimed  Is  within  the  limit.  They  may  take  cognizance  of  replevin 
cases  in  which  the  value  of  the  property  is  less  than  one  hundred  dol- 
lars* There  is  in  that  State,  the  usual  prohibition  of  jurisdiction  of 
actions  involving  title  to  land,  or  breach  of  promise  of  marrigae,  or  for 
slander.8 

(«.)  In  Georgia  justices  have  jurisdiction  in  civil  causes  arising  ex 
contractu  and  for  damages  to  personal  property  when  the  amount  claimed 
does  not  exceed  one  hundred  dollars.  The  courts  are  held  monthly  on 
fixed  days  and  places  and  continuances  are  from  term  to  term.4  There  is 
a  discrepancy  between  the  two  sections  cited,  the  former  limiting,  and 
the  latter  giving  jurisdiction  of  all  civil  cases  within  the  numerical  limit. 
Section  5158  reasserts  the  limitation  in  section  4130. 

(era.)  In  Oregon  justices'  courts  have  jurisdiction,  not  exclusive,  how- 
ever, of  actions  for  the  recovery  of  money  or  damages  when  the  amount 
claimed  does  not  exceed  two  hundred  and  fifty  dollars ;  and  for  the  re- 
covery of  specific  personal  property  of  less  value  than  two  hundred  and 
fifty  dollars.  But  their  jurisdiction  does  not  Include  any  action  in  which 
the  title  to  real  property  shall  come  into  question,  nor  to  actions  for  false 
imprisonment,  libel,  slander,  malicious  prosecution,  criminal  conversa- 
tion, seduction  or  promise  to  marry.  The  action  must  generally  be  com- 
menced in  the  precinct  In  which  one  of  the  parties  resides.5 

(bb.)  In  New  York  It  Is  especially  declared  by  statute  that  justices 
have  no  jurisdiction  in  civil  actions  except  such  as  has  been  expressly 
conferred  upon  them  by  statute.  The  numerical  limitation  is  two  hundred 
dollars.  "When  the  sum  claimed  Is  less  than  that  amount  they  have  juris- 
diction of  actions  arising  ex  contractu  except  for  breach  of  marriage 
promise.  They  have  jurisdiction  within  that  limit  of  actions  for  damages 
for  personal  injuries  or  injury  to  property,  or  for  a  fine  or  penalty,  or 
upon  a  bond  conditioned  for  the  payment  of  money  regardless  of  the 
amount  of  penalty,  the  sum  demanded  being  within  the  limit;  or  an 
action  upon  a  surety  bond  taken  by  a  justice,  or  upon  a  justice's  judg- 

1  JWd.,  §  686. 

SSee  J5uf.,S§686to593. 

8  Rev.  Code  Md.  (1878),  pp.  783, 788. 

*  Code  of  Oa.  (1882) ,  §§  4130, 4132. 

*  Gen.  Laws  Ore.  (1878),  pp.  884, 
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ment,  or  an  action  to  recover  chattels,  the  stated  value  of  which  is  less 
than  two  hundred  dollars.  They  have  no  jurisdiction  where  the  People 
are  a  party,  except  for  fines,  etc. ;  nor  where  the  title  to  real  estate  comes 
in  question ;  nor  for  assault  and  battery,  false  imprisonment,  libel,  slan- 
der, criminal  conversation,  seduction,  malicious  prosecution,  nor  in  mat- 
ters connected  with  distribution  of  estates  as  specified  in  the  statute ;  nor 
of  actions  against  executors  or  administrators  as  such.1 

(ec.)  In  Wisconsin  justices  have  no  jurisdiction  of  actions  against 
executors  or  administrators  as  such;  nor  of  actions  for  libel,  slander,  ma- 
licious prosecutions  or  false  imprisonments ;  nor  of  actions  where  the 
title  to  real  property  shall  come  in  question ;  or  actions  for  or  against  the 
town  in  which  the  justice  is  elected. 

Justices  have  jurisdiction  of  all  actions  growing  out  of  contract  In 
which  the  amount  sought  to  be  recovered  does  not  exceed  two  hundred 
dollars.  They  have  also  jurisdiction  on  surety  bonds  taken  by  them,  al- 
though the  amount  claimed  exceeds  two  hundred  dollars;  and  they  have 
jurisdiction  of  actions  for  injuries  to  persons  of  property,  the  amount 
claimed  being  less  than  two  hundred  dollars.  And  within  that  limit  they 
may  enforce  liens  on  personal  property  .* 

(dd.)  In  Colorado  the  numerical  limitation  of  jurisdiction  of  justices 
is  three  hundred  dollars.8  They  have  no  jurisdiction  of  cases  in  which 
the  title  or  boundaries  of  land  are  involved.4  It  would  seem,  however, 
that  they  may  take  jurisdiction  in  possessory  actions  for  land  when 
neither  title  nor  boundaries  are  brought  into  question.5 

(ee.)  In  Califobuia  the  jurisdiction  of  justices  is  limited  to  civil  ac- 
tions in  which  the  sum  demanded  is  less  than  three  hundred  dollars. 
Within  that  limit  they  may  take  eognizance  of  actions  on  contracts,  of 
actions  for  damages  for  injuries  to  the  person  or  property,  real  or  per- 
sonal, of  actions  to  recover  fines,  forfeitures,  or  penalties ;  of  actions  on 
bonds  for  the  payment  of  money,  provided  the  sum  demanded  is  within 
the  limit,  although  the  penalty  may  exceed  it,  and  actions  for  the  recovery 
of  personal  property.  But  in  no  case  can  a  justice  take  jurisdiction  of  a 
case  in  which  the  title  or  possession  of  real  property  is  put  in  issue,  or 
actions  against  ships  or  other  water  craft  for  the  recovery  of  seamen's 
wages  earned  in  a  voyage  performed  in  part  or  altogether  without  the 
State.  The  territorial  limit  of  a  justice  is  the  boundary  of  the  county,  or 
of  the  city,  if  he  is  a  justice  of  the  city.6  It  will  be  observed  that  unlike 
other  States,  California  does  not  accord  to  justices  any  jurisdiction  of 
possessory  actions  for  land,  even  If  they  do  not  involve  title. 


1  4  Bev.  Stats.  K.  T.  (1882) ;  Code  Civ.  Proc.t  §§  2802, 280. 

2  Bev.  Stats.  Wis.  (1878) ,  §§  3672, 8578. 
»  Gen.  Stats.  OoL  (1888),  §{  1924,  et  stq. 

•  Ibid.,  %  1980. 

•  IHd.,  1 1496. 

•  Code  of  Cat.  (1076),  §f  10114, 10116, 10116. 
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(JT-)  In  Indiana  justices  have  jurisdiction  of  actions  upon  contract  or 
tort  where  the  amount  claimed,  or  value  of  property  sought  to  be  recov- 
ered, does  not  exceed  one  hundred  dollars;  they  have  jurisdiction  con- 
current with  superior  courts  to  the  amount  of  two  hundred  dollars;  and 
upon  confession  of  judgment  by  defendant  to  the  amount  of  three  bun- 
dred  dollars.  They  have  no  jurisdiction  of  slander  suits,  or  suits  for 
malicious  prosecution,  or  breach  of  marriage  promise,  nor  of  any  actions 
in  which  the  title  to  land  is  brought  into  question.1 

(gg.)  In  Louisiana  justices  have  jurisdiction  of  civil  actions  in  which 
the  amount  claimed,  or  value  of  property  sought  to  be  recovered,  does  not 
exceed  one  hundred  dollars.9  Their  territorial  jurisdiction  Is  limited  to 
their  respective  districts,  and  cannot  affect  one  who  resides  elsewhere.8 

(Mi.)  In  Nebraska  the  territorial  jurisdiction  of  a  justice  is  co-exten- 
sive with  the  county.  The  numerical  limit  by  constitutional  provision  is 
two  hundred  dollars.  They  are  debarred  from  cognizance  of  actions  in 
which  the  title  to  real  estate  is  involved,  and  those  founded  on  contracts  for 
real  estate,  as  well  as  actions  for  damages  for  personal  torts,  such  as  slan- 
der, libel,  assault  and  malicious  prosecution.  And  they  cannot,  as  a 
rule,  entertain  actions  against  justices  or  other  officers  for  malfeasance 
in  office.4 

(ii.)  In  Kansas  justices  have  jurisdiction  territorially  eo-extensive 
with  the  county.  As  to  amount  they  are  limited  to  three  hundred  dollars 
in  actions  for  the  recovery  of  money.  They  may  render  judgment  to  the 
amount  of  five  hundred  dollars  upon  an  undertaking  given  in  pursuance 
of  law  in  a  civil  proceeding  pending  before  a  justice ;  and  upon  confes- 
sion it  seems  they  may  render  judgment  to  any  amount;  but  for  damages 
for  trespass  on  lands  their  jurisdiction  is  limited  to  one  hundred  dollars. 

They  cannot  take  jurisdiction  of  actions  in  which  the  title  to  land  is 
involved.  They  must  transmit  all  such  cases  which  appear  before  them 
to  the  district  court.  Nor  can  they  try  civil  actions  for  assault,  or  assault 
and  battery,  or  for  slander,  or  malicious  prosecution,  or  against  justices 
or  other  officers  for  misconduct  in  office.5 

(jj.)  In  Virginia  the  jurisdiction  of  justices  is  limited  to  very  small 
amounts.  If  the  amount  in  controversy  be  over  twenty  dollars  and  under 
fifty  the  justice  must,  upon  the  demand  of  the  defendant  made  before 
trial,  remove  the  cause  to  the  superior  courts  of  the  county.  If  the 
amount  exceeds  fifty  dollars  the  justice  has  no  jurisdiction  at  all.6 

(kk.)  In  South  Carolina  it  requires  two  trial  justices  to  try  cases 
in  which  holding  over  tenants  are  proceeded  against,  or  to  adjudicate  the 

l  Rev.  State.  Ind.  (1881), }  1433. 
S  Vor.  Rev.  State.  La.  (1884),  §  2047. 
»  JWd.,§2050. 

•  Gen.  State.  Neb.  (1881),  pp.  88, 63*.  649. 669,  707. 

•  Rev.  State.  Kan.  (1881),  §§  4273  to  4280,  both  inclusive. 

•  Code  of  Va.  (1873),  p.  1003. 
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complaints  of  laborers,  or  actions  of  forcible  entry  and  detainer.1  The 
numerical  limitation  of  a  trial  justice's  jurisdiction  is  one  hundred  dol- 
lars. Within  that  limit  a  trial  justice  may  take  cognizance  of  any  case  of 
contract  for  the  recovery  of  money,  or  for  damages  for  injuries  to  person 
or  property,  real  or  personal,  or  for  penalties  when  the  amount  claimed 
does  not  exceed  one  hundred  dollars,  and  in  short  all  actions  for  money 
demands  within  the  limitation  above  stated,  or  for  the  recovery  of  per- 
sonal property.1 

(II.)  In  Rhode  Island  trial  justices  have  jurisdiction  of  all  civil  ac- 
tions legally  brought  before  them  in  which  the  amount  demanded  does 
not  exceed  one  hundred  dollars,  except  such  cases  as  Involve  real  estate 
or  some  easement  therein,  the  title  being  brought  into  question,  and 
those  in  which  jurisdiction  has  been  conferred  on  some  other  tribunal 
with  power  to  enter  up  judgment  and  award  execution.* 

(mm.)  In  West  Virginia  the  jurisdiction  of  the  justice  is  co-exten- 
sive with  the  county.  The  numerical  limit  is  one  hundred  dollars,  in 
cases  of  assumpsit,  debt,  detinue  and  trover,  but  in  every  case  in  which 
the  amount  in  controversy  exceeds  twenty  dollars,  the  justice  must,  if  the 
defendant  demands  it,  transfer  the  case  to  the  county  court.  The  same 
rule  applies  in  cases  of  covenant,  and  of  trespass  to  real  or  personal 
property.  And  upon  penal  bonds  the  jurisdiction  is  fixed  not  by  the 
penalty  of  the  bond  but  by  the  amount  demanded.  In  all  cases  of  the 
descriptions  above  stated,  the  justice  has  jurisdiction  to  the  amount  of 
one  hundred  dollars.4 

(nn.)  In  Mains  trial  justices  have  original  jurisdiction  of  all  civil 
actions  including  prosecutions  for  penalties  in  which  his  town  is  inter- 
ested, when  the  debt  or  damages  demanded  do  not  exceed  twenty  dollars, 
except  those  in  which  the  title  to  real  estate  appears  by  the  pleadings  of 
either  party  to  be  in  question,  and  except  cases  the  jurisdiction  of  which 
is  by  statute  vested  in  a  municipal  or  police  court. 

Suit  must  be  brought  before  a  justice  residing  in  the  same  township 
with  one  of  the  parties,  or  his  attorney,  or  the  person  summoned  as 
trustee  or  garnishee.  If  there  is  no  justice  in  the  township,  then  the 
suit  must  be  brought  before  a  justice  of  the  adjoining  township,  if  there 
is  any  such,  otherwise  before  any  justice  in  the  county.6 

Justices  have  also  jurisdiction  of  larcenies  when  the  value  of  the 
property  alleged  to  have  been  stolen  does  not  exceed  ten  dollars.  The 
punishment  which  they  can  award  is  for  a  first  offense  limited  to  a 
fine  of  ten  dollars  and  imprisonment  for  not  more  than  two  months; 
for    a  second  offense   a  fine   not  exceeding  twenty  dollars    and   im- 

1  Rev.  Stats.  S.  C.  (1878),  pp.  196, 199, 200, 435, 490. 535. 
3  Rev.  Stats.  8.  C.  (1878),  p.  578. 

•  Pub.  Stats.  R.  L  (1882),  p.  522.  . 

•  %  Rev.  State.  W.  Va.  (1879) ,  pp.  692, 693.  * 

•  Rev.  State.  Me.  (1885),  pp.  716, 717. 
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prisonment  for  not  more  than  six  months.  They  have  jurisdiction  of 
breaches  of  the  peace,  affrays,  and  other  misdemeanors,  and  may  bind 
over  to  keep  the  peace.  Their  jurisdiction  is,  however,  limited  to  cases 
which  are  not  of  a  "  high  and  aggravated  nature."  For  offenses  within 
their  jurisdiction  they  can  punish  by  fine  not  exceeding  ten  dollars  and 
imprisonment  for  thirty  days  or  less. 

For  offenses  not  within  the  jurisdiction  of  a  trial  justice  to  hear  and 
determine  he  may  In  proper  cases  bind  over  the  party  charged  to  appear 
at  the  appropriate  higher  court  or  in  default  of  approved  and  sufficient 
security,  commit  to  jail.1 

§   106.  What    is    jurisdiction  —  Test  of    it.  —  As   the 

courts  of  justices  are  without  exception  courts  of  limited 
jurisdiction,  it  is  manifestly  appropriate  to  inquire  what 
their  jurisdiction  is,  and  to  distinguish  between  courts  of 
general  and  those  of  limited  jurisdiction  as  far  as  the  differ- 
ences practically  affect  the  subject  under  consideration. 
Jurisdiction  is  denned  as,  "  the  authority  by  which  judicial 
officers  take  cognizance  of  and  decide  causes."  '  The  Su- 
preme Court  of  the  United  States,  in  a  well  known  case, 
says :  "  The  power  to  hear  and  determine  a  cause  is  juris- 
diction ;  it  is  *  coram  judice '  whenever  a  case  is  presented 
which  brings  the  power  into  action."  *  As  a  further  defini- 
tion, jurisdiction  may  be  said  to  be  the  right  of  a  judge  to 
pronounce  a  sentence  of  the  law  on  a  case  or  issue  before 
him,  acquired  through  due  process  of  law,  and  it  includes 
power  to  enforce  the  execution  of  what  has  been  decreed.4 
The  test  of  jurisdiction  is  manifestly  to  be  fonnd  in  the 
enforcement  of  the  questionable  adjudication.  A  judg- 
ment or  decree  which  authorizes  no  further  proceeding  is  a 
brutum  fulmen,  a  mere  declaration  of  law  upon  which  no 
practical  issue  can  usually  be  taken. 

§  107.  Jurisdiction  —  Limited  —  No   presumption  in- 
dulged in  favor  of  —  Minnesota.  — The  rule  is  that  as  jus- 

i  Bey.  Stats.  Me.  (1888),  p.  988,  f f  8, 4, 5. 

8  8  Bout.  Law  Die.  96. 

8  United  8tates  v.  Arredondo,  e  Pet.  788. 

«  Hopkins*.  Com.,  8  Mate.  (Mass.)  460;  Matter  of  Ferguson,  9  Johns.  341. 
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tices'  courts  are  courts  of  limited  jurisdiction,  the  facts 
which  give  them  jurisdiction  must  appear  upon  the  record, 
no  presumptious  are  made  in  favor  of  it.  But  in  a  case  in 
which  a  justice  has  jurisdiction,  the  same  presumptions  exist 
in  favor  of  the  formality  and  regularity  of  his  proceedings 
as  in  courts  of  record.1 

§  108.  Distinction  between  courts  of  general  and  of 
limited  jurisdiction — Presumption  in  favor  of  former, 
not  of  latter.  —  It  is  a  well  known  distinction  between 
courts  of  general,  and  those  of  limited  jurisdiction,  that  the 
former  is  presumed  to  be  acting  within  the  jurisdiction  until 
the  contrary  appears,  and  when  such  a  court  has  rendered 
a  judgment  upon  a  subject  within  its  jurisdiction  the  pre- 
sumption is  that  it  acted  upon  adequate  legal  grounds.2  In 
the  case  of  a  court  of  limited  jurisdiction  there  is  no  such 
presumptiou.  It  has  only  the  powers  and  jurisdiction  ex- 
pressly granted  to  it  by  the  statute  creating  it.  And  the 
same  rule  applies  to  courts  of  general  jurisdiction  acting 
under  a  grant  of  special  powers,  as  for  example  summary 
proceedings  in  derogation  of  common  law.8  And  in  general 
it  is  necessary  that  the  record  should  show  that  the  proceed- 
ing in  question  was  within  the  jurisdiction  of  the  court, 
and  this  is  especially  essential  when  a  court  of  general 
jurisdiction  is  acting  under  a  grant  of  special  powers.4 
And  it  may  be  added  that  when  a  particular  form  of  pro- 
cedure, as  for  example,  the  terms  of  the  oath,  is  prescribed 
by  the  statute  which  confers  a  special  authority,  the  form 


l  Clagne  «.  Hodgson,  g  Minn.  829. 

s  Kelsey  v.  Wjley,  10  Ga.  871;  Wright  v.  Douglas,  10  Barb.  97 ;  Beaobien  v.  Brin- 
kerhoff,3  111.  800;  Kenny  v.  Greer,  18  111.  432;  Huntington  v.  Charlotte,  15  Vt.  46; 
8tate  «.  Klmbrongh,  2  Dev.  481 ;  State  v.  Lewis,  8  Hawks,  410 ;  State  v.  Seaborn,  4  Dot. 


8  Foster  v.  Glasener,  37  Ala.  891 ;  State  v.  Metsger,  96  Mo.  65. 

4  Proctor  v.  State,  5  Harr.  887;  Bench  v.  Schneider,  27  Mo.  101 ;  Bergen,  etc.,  Go. 
«.  State,  25  K.  J.  L.  554;  Perrine  «.  Farr,  22  K.  J.  L.  856;  Chicago  v.  Bock  Island  R.  B. 
Co.,  20111.286 ;  Clyde,  etc.,  Co.  v.  Parker,  22  Barb.  828;  Sullivan  v.  Blackwell,  28  Miss. 
787;  Keenan  v.  Dallas  County,  26  Ala.  568;  Barrett  v.  Crane,  16  Vt.  246. 
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must  be  strictly  and  precisely  followed,  and  the  oath  ad- 
ministered in  the  terms  prescribed,  and  this  must  appear  by 
the  record  ;  a  general  recital  that  the  parties  had  been  "  duly 
sworn  "  is  insufficient,  because  it  is  a  recital  of  a  conclusion 
of  law,  and  not  of  a  fact.1 

While,  however,  it  is  true  that  the  jurisdiction  of  every 
court  of  inferior  and  limited  powers  should  appear  upon 
the  record,  it  is  not  essential  that  the  facts  necessary  to  give 
the  court  jurisdiction  should  be  recited  in  the  summons  and 
complaint.  It  is  sufficient  if  the  record  taken  altogether 
shows  that  the  court  had  jurisdiction  both  of  the  person  and 
the  subject-matter.3  It  may,  however,  be  added  in  this 
connection  that  it  is  competent  for  the  legislature  to 
dispense  by  general  or  special  law  with  the  necessity  of 
reciting  in  the  record  the  facts  giving  jurisdiction  to  the 
court.8 

§  109.  Distinction  between  general  and  limited  Juris* 
diction  — Proceedings  where  jurisdiction  is  wanting.  — 

It  has  already  been  said,  and  is  a  settled  rule  that  nothing 
shall  be  intended  to  be  out  of  the  jurisdiction  of  a  superior 
court,  but  that  which  specially  appears  to  be  so,  and  nothing 
shall  be  intended  to  be  within  the  jurisdiction  of  an  inferior 
court  of  special  and  limited  jurisdiction  but  that  which  is 
expressly  alleged  to  be  so.  Upon  this  principle,  if  a  justice 
render  a  judgment  for  an  amount  in  excess  of  his  jurisdiction 
the  judgment  is  simply  void  and  upon  appeal  or  certiorari 
to  the  circuit  court  that  tribunal  can  do  no  more  nor  less 
than  quash  the  proceedings.  It  can  not  try  the  case  and 
render  a  judgment  within  the  jurisdiction  of  the  justice, 
although  by  appeal  the  whole  case  is  brought  up,  and  the 


1  Keenan  v.  Commissioners  Dallas  County,  98  Ala.  668;  Rex.  v.  Oroke,  Cowp.  18; 
Molett  v.  Keenan,  99  Ala.  4Si;  Caakey  v.  State,  6  Ala.  198;  Leigh  v.  Bank,  10  Ala. 
889;  Planters',  etc.,  Bank  v.  State,  IS  Ala.  757;  Duncan  v.  Bank,  4  Fort.  18L 

2  Clyde,  etc,  Go.  v.  Parker,  29  Barb.  888. 
s  Kemp  v.  Kennedy,  1  Pet  C  C.  86. 
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trial,  if  one  is  had,  is  de  novo.1  And  in  the  court  of  last 
resort  the  case  will  be  dismissed,  although  no  motion  to  that 
effect  had  been  made  in  the  lower  court.3  The  court  may 
well  order  the  dismissal  ex  mero  motu  without  pleading, 
motion  or  proof.*  And  it  may  be  remarked  that  the  ques- 
tion of  jurisdiction  is  not  amended  by  the  fact  that  the  jus- 
tice had  jurisdiction  on  part  of  the  debt  sued  on  (a 
promissory  note)  to  the  full  amount  of  the  judgment, 
because  he  had  not  that  jurisdiction  upon  the  other  part  of 
the  debt,  a  bill  of  exchange.  Nor  could  the  jurisdiction  be 
sustained  in  the  single  action  because  the  plaintiff  might 
well  have  recovered  in  two  actions,  one  on  the  note,  the 
other  on  the  bill  of  exchange.  Having  elected  to  sue  in  one 
action  on  both  demands  he  must  needs  show  that  the  justice 
had  jurisdiction  to  the  full  amount  of  the  judgment,  not  only 
on  the  note  but  also  on  the  bill  of  exchange.4 

(110.  Action  of  court  wthout  Jurisdiction  is  void — When 
it  must  be  so  declared  judicially  —  And  when  it  is  not 
necessary  —  May  be  collaterally  impeached.  —  Any  act  of 
a  court  which  is  beyond  its  jurisdiction,  is  null  and  void  and 
of  no  effect  whatever.5  If  the  defect  is  manifest  upon  the 
face  of  the  record,  the  judgment  may  be  simply  disregarded, 
>ts  nullity  being  apparent,  no  judicial  action  is  either 
necessary  or  appropriate  to  demonstrate  it.  If  it  is  not  so 
manifest,  proceedings  may  be  necessary  to  secure  the  in- 
terest of  parties  who  may  be  injuriously  affected,  as  for 
example  it  may  be  proper  to  invoke  the  aid  of  the  court 
of  equity,  to  remove  a  cloud  upon  the  title  to  real  estate 


l  Harris  v.  Hadden,  7  Lea,  214;  Ktllcrease  v.  Blythe,  6  Humph.  378;  Dixon  v. 
Caruthers,  9  Yerg.  30^  Hooaer  v.  McKennon,  1  Baxt.  287;  Summar  v.  Garrett,  8 
BaxLSS. 

s  White  v.  Buchanan,  6  Cold.  82. 

•  Webb  v.  Carlyie,  65  Ala.  813. 
4  Harris  v.  Hadden,  $upra. 

•  Lovejoy  r.  Alkee,  83  Me.  414;  Keaney  to.  Greer,  13  IU.  432;  Corwithe  v.  Grilling, 
21  Barb.  9 ;  State  v.  Richmond,  26  N.  H.  282. 
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created  by  a  void  judgment  rendered  by  a  court  of  law.1  If 
the  court  has  no  jurisdiction  of  the  subject-matter  of  the 
judgment,  its  action  is  absolutely  void  in  the  strictest  sense 
of  the  term,  and  especially  is  this  the  case  when  the  tribu- 
nal in  question  is  a  court  of  limited  jurisdiction.  The  pro- 
ceedings of  such  a  court,  if  beyond  its  jurisdiction,  may  be 
impeached  and  declared  void  whenever  and  wherever  they 
may  be  brought  into  question  directly  or  collaterally.9 

§  111.  Jurisdiction  of  Justices  as  affected  by  construc- 
tion of  statutes  —  When  construction  should  be  strict.  — 

The  question  of  jurisdiction  sometimes  arises  in  the  con- 
struction of  statutes  by  which  the  jurisdiction  of  justices  is 
increased,  and  the  rule  seems  to  be  that  the  construction 
should  be  strict.  Thus,  where  the  jurisdiction  of  courts 
"for  the  trial  of  small  causes,"  is  raised  from  $100  to 
$200  by  statute,  such  grant  of  additional  power  to  hear 
and  determine,  was  held  not  to  include  a  collateral  power 
of  bringing  the  defendant  before  the  court  by  attachment, 
if  the  cause  of  action  exceeded  the  limit  in  force  before  the 
enabling  statute  was  enacted.  Jurisdiction  to  hear  and 
determine,  must  necessarily  include  the  ordinary  process  to 
bring  parties  before  the  court,  as  a  writ  of  summons,  but  a 
statute  conferring  it,  does  not  authorize  the  extraordinary 
process  of  attachment,8  unless  that  process  is  expressly  given 
in  the  statute  itself,  or  the  right  to  exercise  it  may  fairly 
be  implied  from  its  terms. 

§  112.  Presumption  —  Where  indulged  in  favor  of  the 
jurisdiction  of  justices — Pennsylvania. — The  generally 
received  principle  that  jurisdiction  will  be  presumed  in  favor 
of  courts  of  superior  or  general  jurisdiction,  but  not  in  favor 
of  inferior  or  limited  tribunals,  is  not  accepted  in  Pennsyl- 

1  Corwith  v.  Qreffing,  tmpra;  Gormloy  v.  Mcintosh,  33  Barb.  N.  Y.  STL 

*  Stat*  v.  Richmond,  «cpra;  Hill  v.  Robertsoa,  1  Strobh.  1. 

*  Wright  v.  Mono,  43  N.  J.  L.  49. 
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vania  so  far  as  the  latter  class  of  courts  is  concerned.  It  is 
held  in  that  State  that "  it  is  to  be  inferred  that  a  judg- 
ment standing  on  the  docket  of  the  common  pleas  must  be 
treated  as  an  existing  one,  however  erroneous  it  may  appear 
to  be  on  the  face  of  it,  and  why  should  not  the  same  prin- 
ciple be  applied  to  a  judgment  standing  on  the  docket  of  a 
justice  of  the  peace  ?  That  he  is  a  judge  of  a  court  of  most 
limited  jurisdiction  is  most  certain,  but  the  maxim  that 
something  done  by  such  a  court  shall  be  deemed  to  have 
been  coram  nonjudice,  if  it  appear  not  on  the  face  of  the 
proceedings  that  the  judge  acted  within  the  scope  of  his 
authority,  is  to  be  taken  in  reference  to  a  justice  of  the 
peace  with  many  grains  of  allowance."  l  *  *  *  "  The 
supreme  court  will  entertain  no  presumption  in  any  case  of 
apparent  jurisdiction  against  the  accuracy  of  a  justice's 
proceedings;  his  docket  as  to  things  adjudicated  by  him 
has  the  conclusiveness  of  a  record."  * 

§  113.  Presumption  —  When  against  jurisdiction  — 
Alabama.  —  It  is  a  rule  without  an  exception  that  sum- 
mary jurisdiction  must  be  strictly  followed  and  all  presump- 
tions are  against  such  jurisdiction.  Hence,  a  statute  which 
authorizes  a  judgment  upon  motion  by  a  justice  against 
constables  and  justices,  cannot  be  construed  to  authorize  a 
like  judgment  against  a  sheriff  although  for  the  same  cause 
of  action  a  constable  would  be  liable  to  such  a  judgment.8 

§  114.  Personal  liability  of  Judges  of  courts  of  record 
for  acts  beyond  their  Jurisdiction.  —  As  justices'  courts  are 
all  cases  courts  of  limited  jurisdiction,  and  as  their 
powers  and  judicial  functions  are  the  creation  of  definite 
and  positive  statute  law,  as  they  can  do  nothing  beyond  or 


1  Gnttendag  v.  Lehigh,  etc,  Co.,  14  Phil.  639 ;  Hazlett  v.  Ford,  10  Watte,  102. 

2  Gnttendag  v.  Lehigh,  etc.,  Co.,  supra.    See,  also,  Buckmeyer  v.  Dubbe,  5  Binn. 
98;  Gfbbs  v.  Albert,  4  Teatei,  87$;  Clark  v.  MeComman,  7  W.  A  S.  469. 

s  Thompson  v.  Acree,  69  Ala.  178. 
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independent  of  the  statutes  creating  their  office  and  those 
vesting  in  them  their  judicial  f  unctions,  it  is  manifest  that 
the  question  of  jurisdiction  must  frequently  arise  in  the 
course  of  their  official  duties,  and  it  is  a  question  of  no 
small  interest  how  far  and  under  what  circumstances  they 
may  be  held  responsible  personally  and  in  civil  actions  for 
deviations  from  the  line  of  duty  in  excess  of  their  jurisdic- 
tion. The  general  rule  is  well  settled  that  judges  of  courts 
of  general  jurisdiction  are  not  liable  to  answer  personally 
for  their  errors  in  judgment.  "  The  protection  as  to  them 
is  absolute  and  universal ;  with  respect  to  the  inferior  courts 
it  is  only  while  they  act  within  their  jurisdiction."  *  So 
far  as  judges  of  superior  courts  and  courts  of  general  juris- 
diction are  concerned,  it  is  not  competent  to  charge  that 
their  acts  were  done  maliciously  or  corruptly,  and  seek  to 
hold  them  liable  civiliter  on  that  ground.  "  If  the  motives 
could  be  inquired  into/'  says  the  Supreme  Court  of  the 
United  States,  **  judges  would  be  subjected  to  the  same 
vexatious  litigation  upon  such  allegations,  whether  the  mo- 
tives had  or  had  not  any  real  existence."  a  The  court,  how- 
ever, makes  a  distinction  between  cases  in  which  there  is 
clearly  no  jurisdiction  whatever,  and  the  authority  exercised 
is  a  usurped  authority,  and  cases  in  which  there  is  an 
authority  vested  in  the  judge,  and  that  authority  is  ex- 
ceeded. In  the  first  case,  the  court  intimates,  the  judge 
might  be  held  liable,  in  a  civil  action,  in  the  latter  he  cer- 
tainly could  not  be.3  With  this  exception  it  would  seem 
that  the  rule  is  clearly  settled  that  judges  of  courts  of  gen- 
eral jurisdiction  cannot  be  held  liable  in  a  civil  action  for 
their  judicial  acts  done  within  or  beyond  their  jurisdiction 
and  that  the   motives  by  which  they  are  actuated  cannot  be 


l  Yates  v.  Lansing,  6|Johns.  282, 291 ;  Case  of  the  Marshalsea,  It  Coke,  68;  Miller  «• 
Scare,  2  W.  Blk.  1141;  Bradley  v.  Fisher,  13  Wall.  (U.  S.)  885. 

a  Bradley  v.  Fisher,  supra;  Randal  v.  Bingham,  7  Wall.  (U.  S.)  028. 
8  Bradley  v.  Fisher,  13  Wall.  (U.  8.)  862. 
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inquired  into.  Whether  in  a  particular  instance  a  judge  has 
acted  corruptly  or  partially,  or  maliciously  cannot  form  the 
issue  in  a  civil  action  against  a  functionary  of  that  grade, 
although  the  same  charge  might  well  be  the  gravamen  of 
articles  of  impeachment. 

$   115.  Personal  liability  of  Justice  for  acts  done  be- 
yond or  without  jurisdiction.  — The  rule  as  to  judges  of 
inferior  courts  and   of  limited  jurisdiction  is  very  clear. 
Judge  Cooley  in  his  work  on  Torts l  states  the  proper  princi- 
ple correctly,  though  his  application  of  it  is  perhaps  too 
broad.     He  says:    "Every  judicial  officer,  whether  the 
grade  be  high  or  low,  must  take  care  before  acting  to  in- 
form himself  whether  the  circumstances  justify  his  exercise 
of  the  judicial  function.     A  judge  is  not  such  at  all  times 
and  for  all  purposes;  when  he  acts  he  must  be  clothed 
with  jurisdiction;  and  acting  without  this,  he  is  but  the 
individual  falsely  assuming  an  authority  which  he  does  not 
possess.     The  officer  is  judge  in  the  cases  in  which  the  law 
has  empowered  him  to  act,  and  in  respect  to  persons  law- 
fully brought  before  him  ;  but  he  is  not  judge  when  he  as- 
sumes to  decide  cases  of  a  class  which  the  law  withholds 
from  his  cognizance,  or  cases  between  persons,  who  are  not, 
either  actually  or  constructively,  before  him  for  the  pur- 
pose.    Neither  is  he  exercising  the  judicial  function  when, 
being  empowered  to  enter  one  judgment,  or  make  one  order, 
he  enters  or  makes  one  wholly  different  in  nature.     When 
he  does  this  he  steps  over  the  boundary  of  his  judicial  au- 
or»*v,  and  is  as  much  out  of  the  protection  of  the  law  in 
$t  to  the  particular  act  as  if  he  held  no  office  at  all. 
is  a  general  rule."     Pretermitting  the  question  how 
je  principles  thus  enunciated  apply  to  judicial  officers 
high  grade,  there  can  be  no  doubt  of  their  exact  ap- 
tion  to  those  of  low  degree,  to  judges  of  courts  of 

M>ley  on  Torts  (1879),  pp.  416, 417. 
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special  and  limited  jurisdiction  and  especially  to  justices. 
Although  it  is  essential  to  a  fearless  and  impartial  adminis- 
tration of  justice  that  judicial  officers  should  be  free  from 
the  dangers  of  an  indefinite  personal  liability  to  private 
persons  for  the  consequences  of  their  official  acts,  it  is  found 
necessary  to  limit  the  protection  afforded  by  the  law  espec- 
ially in  the  case  of  inferior  judges  and  those  of  special  juris- 
diction. 

§  116.  Same  subject  continued.  —  "  The  law  in  this  case, 
as  in  many  others,  must  draw  the  line  somewhere,  and  it  is 
drawn  on  this  very  matter  of  jurisdiction."  Where  the 
cause  of  action  against  a  judicial  officer,  exercising  only  a 
special  and  limited  authority,  is  founded  on  his  acts  done 
colore  officii,  the  single  inquiry  is  whether  he  has  acted 
without  any  jurisdiction  over  the  subject-matter,  or  has  been 
guilty  of  exceeding  hisN  jurisdiction.  By  this  simple  test 
his  legal  liability  will  at  once  be  determined.  If  he  had 
jurisdiction  he  is  not  liable ;  if  he  had  no  jurisdiction,  or 
had  exceeded  it  he  is  liable.1  And  it  may  be  remarked 
that  unless  the  justice  has  the  jurisdiction  over  the  prin- 
cipal matter  involved  in  the  case,  he  has  not  jurisdiction  in 
the  minor,  incidental,  and  auxiliary  proceedings  appertain- 
ing to  the  controversy.  Thus,  unless  he  has  jurisdiction  of 
the  issues  which  he  assumes  to  try,  he  has  no  power  to 
commit  for  contempts  perpetrated  in  the  course  of  the  trial .* 
So  far  as  the  officer's  liability  in  such  a  case  is  concerned, 
the  rule  is  different.  He  does  not  render  himself  liable  for 
executing  the  process  which  issued  from  a  justice,  unless 
the  latter' s  want  of  jurisdiction  appears  on  the  face  of  the 
process.8    In  Missouri,  however,  and  in  some  other  States, 

]  Piper  v.  Pearson,  2  Gray,  120;  Olark  v.  May,  9  Gray,  410;  Beaurain  v.  Scott,  3 
Camp.  388;  Ackerley  v.  Parkinson,  3  M.  A  S.  426,  428;  Borden  v.  Fitch,  16  John*. 
121 ;  Bigelow  v.  8tearns,  19  Johns.  39;  Alien  v.  Gray,  11  Oonn.  95. 

s  Piper  v.  Pearson,  tupra. 

3  Clark  v.May,  2  Gray,  410;  Donohoe  v.  Shed,  8  Mete.  326;  Fisher  v.  MoGier,  1 
Gray,  45, 46 ;  Kennedy  v.  Dunckler,  1  Gray,  71. 
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a  more  rigid  rule  is  enforced  upon  the  officer.  The  court 
says:  "If  the  court  has  no  jurisdiction  over  the  subject- 
mattery  the  officer  is  supposed  to  know  it ;  and  an  execu- 
tion issued  upon  such  a  judgment  is  no  protection  to  him. 
It  is  his  duty  to  refuse  to  serve  it.  But  if  the  court  has 
jurisdiction  over  the  subject-matter,  but  has  only  failed  to 
obtain  jurisdiction  of  the  person,  an  execution  will  protect 
the  officer,  provided  this  failure  does  not  appear  upon  the 
process  in  his  hands.1  In  an  old  and  well  considered  New 
York  case  the  following  propositions  are  held  to  be  well 
sustained  by  reason  and  authority:  — 

"  That  where  an  inferior  court  has  not  jurisdiction  of  the 
subject-matter,  or,  having  it,  has  not  jurisdiction  of  the 
person  of  the  defendant,  all  its  proceedings  are  absolutely 
void ;  neither  the  members  of  the  court,  nor  the  plaintiff 
(if  he  procured  or  assented  to  the  proceedings),  can  de- 
rive any  protection  from  them  when  prosecuted  by  a  party 
aggrieved  thereby.' ' 

"  If  a  mere  ministerial  officer  executes  any  process  upon 
the  face  of  which  it  appears  that  the  court  which  issued  it 
had  not  jurisdiction  of  the  subject-matter,  or  of  the  person 
against  whom  it  is  directed,  such  process  will  afford  him  no 
protection  for  acts  done  under  it." 

But :  "  If  the  subject-matter  of  a  suit  is  within  the  juris- 
diction of  a  court,  but  there  is  a  want  of  jurisdiction  as  to 
the  person  or  place,  the  officer  who  executes  process  issued 
in  such  suit  is  no  trespasser,  unless  the  want  of  jurisdiction 
appears  by  such  process."  2 

§  117.  Same  subject  continued.  —  Following  these  cases, 
it  is  held  that  a  justice  having  power  to  bind  over  a  person 
accused  of  riotous  conduct  for  her  appearance  before  a. 
higher  tribunal,  but  no  power  to  fine  or  imprison  her* 

1  Howard  v.  Olark,  43  Mo.  844. 

S  Saracool  v.  Broughton,  5  Wend.  170, 180, 181. 
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and  who  nevertheless  did  try  her  for  the  alleged  offense, 
and  did  fine  her,  and  in  default  of  payment  of  the  fine 
and  costs,  did  imprison  her,  was  liable  in  damages  for 
false  imprisonment ;  and  that  the  constable  who  carried 
her  to  jail,  and  the  jailer  who  received  her,  were  equally 
liable  with  the  justice  whose  mandate  they  obeyed.1 
In  a  late  case,  however,  in  New  Jersey  the  doctrine  in 
question  is  seriously  controverted,  and  the  immunity  of 
judicial  officers,  even  of  a  lower  grade,  from  personal 
responsibility  is  substantially  reasserted.  Admitting  that 
there  are  cases  in  which  magistrates  having  caused  arrests 
upon  charges  not  cognizable  by  them  have  been  held  liable 
in  civil  actions,  the  court  regards  those  cases  as  deflections 
from  the  correct  rule,  because  they  make  no  allowance  for 
matters  of  doubt  and  difficulty.  "  If  the  facts  presented  for 
the  decision  of  the  justice  are  of  uncertain  signification 
with  regard  to  their  legal  effect,  and  he  decides  one  way, 
and  exercises  a  cognizance  over  the  case ;  if  the  superior 
court  in  which  the  question  arises  in  a  suit  against  the 
justice  differs  with  him  on  this  close  legal  question,  is  he 
open,  by  reason  of  his  error,  to  an  attack  by  action?  If 
the  officer's  exemption  from  liability  is  to  depend  on  the 
question  whether  he  had  jurisdiction  over  the  particular 
case,  it  is  clear  that  such  officer  is  often  liable  under  such 
conditions,  because  the  higher  court,  in  deciding  a  doubtful 
point  of  law,  may  have  decided  that  some  element  was 
wanting  in  the  complaint  which  was  essential  to  bring  this 
case  within  the  judicial  competency  of  the  magistrate/' 
After  arguing  that  the  true  rule  is,  or  ought  to  be,  that  a 
judicial  officer  should  in  all  cases  be  exempted  from  lia- 
bility to  action  for  official  acts  done  in  excess  of  his  juris- 
diction, and  citing  authorities  in  support  of  this  view,  the 
court  proceeds*  to  decide  the  case  in  judgment  upon  the 
ground  that  the  justice  is  not  liable  to  an  action  if  the 

l  Patzack  v.  Von  Gerichten,  10  Mo.  App.  424. 
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case  is,  by  complaint  or  other  proceeding,  placed  colorably 
under  his  jurisdiction.1 

§  118.  Personal  responsibility  of  Justice  for  exceeding: 
his  Jurisdiction.  —  It  may  well  be  questioned  whether  a 
law  is  just  which  affords  immunity  from  personal  responsi- 
bility for  exceeding  his  jurisdiction  to  a  judge  of  a  superior 
court  who  may  well  be  presumed  free  from  danger  of  mis- 
take from  his  position  and  learning,  and  yet  holds  liable  for 
the  same  kind  of  error  an  inferior  judicial  officer,  who  can 
Dot  be  presumed  to  be  learned  in  the  law.  Just  or  unjust, 
such  has  been  in  many  cases,  held  to  be  the  law.  An  ex- 
ception, however,  may  be  noted  in  cases  in  which  the  in- 
ferior tribunal  (a  justice)  has  exceeded  its  jurisdiction  by 
enforcing  an  ordinance  of  a  municipal  corporation  which  it 
had  no  legal  power  to  enact.  In  such  a  case,  the  justice 
was  acting  judicially  in  deciding  that  the  ordinance  in 
question  was  legal  and  constitutional,  and,  having  decided 
that  question  in  the  affirmative,  that  it  was  his  duty  to  en- 
force it.  His  action,  therefore,  being  based  upon  official 
duty  growing  out  of  a  judicial  solution  of  the  question  of 
constitutionality  of  the  ordinance  was  held  to  be  so  far  jus- 
tifiable as  to  exempt  him  from  personal  liability.9 

In  an  older  case  of  a  like  character  the  Supreme  Court  of 
Massachusetts,  arrived  at  an  opposite  conclusion,  and  held 
the  justice  liable  in  a  personal  action  for  issuing  a  warrant 
under  an  unconstitutional  law.8  A  material  distinction, 
however,  may  be  observed  between  the  two  cases.  In  the 
Iowa  case  the  constitutionality  of  the  ordinance  under 
which  the  justice  acted  was  an  open  question,  there  had 


l  Grove  a.  Van  Dnyn,  44  N.  J.  L.  664,  660.  In  this  case  the  court  cites  in  favor  of 
Its  views,  Gwynne  v.  Poole,  2  Lut.  387 ;  Kemp  v.  Neville,  10  0.  B.  (N.  s.)  MO;  Brittain 
v.  Kennard,  1  Brod.  A  B.  432;  Bradley  v.  Fisher,  13  Wall.  (IT.  S.)  336.  For  a  farther 
discussion  of  this  subject,  Bee  post,  ch.  XVII. 

s  Hawk  v.  McCard,  55  Iowa,  378. 

3  Kelly  v.  Bemis,  4  Gray,  88. 
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been  no  authoritative  ruling  upon  it,  and  it  was  incumbent 
upon  the  justice  to  act  judicially,  to  decide  the  question 
and  act  upon  his  decision.  In  the  Massachusetts  case  the 
unconstitutionality  of  the  law  in  question  seems  to  have  been 
res  judicata,  the  Supreme  Court  of  Massachusetts  having  held 
it  unconstitutional  in  a  very  thoroughly  considered  opinion. 
In  the  Iowa  case  the  justice  acted  first  judicially,  then 
ministerially;  in  the  Massachusetts  case,  the  justice  had 
acted  ministerially  only,  taking  upon  himself  to  issue  pro- 
cess under  a  statute  which  the  highest  judicial  authority  of 
the  State  had  pronounced  unconstitutional.1 

§  119.  Limitation  (numerical)  of  jurisdiction  — 
Amount  of  demand  or  in  controversy  —  What  is  that 
amount.  —  The  question  frequently  arises  with  reference 
to  the  numerical  limitation  of  jurisdiction,  what  is  the 
amount  in  controversy,  or  the  demand  the  amount  of  which 
regulates  the  jurisdiction  of  the  justice.  This  of  course 
must  depend  in  a  great  degree  upon  the  precise  terms  of 
the  statute  which  confers  the  jurisdiction.  If  the  action  is 
in  tort  or  otherwise  "sounding  in  damages,"  the  amount  of 
damages  laid  in  the  declaration,  or  whatever  pleading  or 
statement  may  in  the  practice  of  the  court  stand  in  the 
place  of  a  declaration,  is  the  limit  of  the  jurisdiction.  Thus 
if  the  limit  is  $200  and  tne  damage  laid  is  $200,  that  sum  is 
the  limit  of  the  recovery,  he  can  recover  no  more,  and  his  re- 
covery of  that  amount  cannot  be  defeated  because  the  proof 
showed  that  the  property  injured  was  worth  thousands  of  dol- 
lars, the  injury  actually  suffered  far  exceeded  the  $200.  He 
is  entitled  to  all  the  court  can  give,  and  will  not  lose  that 
because  it  appears  that  he  is  entitled  to  more.3  This  is  un- 
doubtedly the  rule  where  the  demand  is  for  damages.  The 
plaintiff  may  fix  the  amount  himself,  and  if  he  is  content  with 


l  On  this  subject  see  pott,  eh.  XVH. 
s  Decamp  v.  Miller,  44K.J.L  717. 
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the  largest  judgment  the  justic&V&R  render,  nobody,  least  of 
all  the  defendant,  can  object  ttitft>iie-ii£s  not  claimed  more, 
and  the  justice  can  go  the  full  length  of  his  tether.  If,  how- 
ever, the  suit  is  brought  on  a  specialty./-the  case  is  differ- 
ent. The  limit  of  jurisdiction  is  fixed  bj  the  instrument 
which  lies  at  the  foundation  of  the  action.  The  sum  speci- 
fied in  that  is  the  sum  demanded.  Thus  in  NoYth-C^rolina 
there  is  a  line  of  decisions  that  no  action  can  be  matriitfined 
before  a  justice  on  a  penal  bond  if  the  penalty  exceeds  $"20Oj, 
which  is  the  limit  of  a  justice's  jurisdiction  in  that  Stat'eV 
The  court  says  that  the  bond  is  necessarily  the  foundation 
of  the  action  which  cannot  be  brought  for  damages  indefi- 
nite or  liquidated,  and  sustained  by.  the  bond  given  in  evi- 
dence.1 The  same  rule  is  applied  in  other  cases  to  notes 
and  other  obligations  absolute,  not  penal  or  contingent,^ 
This  latter  ruling  is  obviously  correct,  as  in  all  cases  in 
which  a  note  has  been  taken  the  simple  contract  is  merged 
in  the  higher  security. 

§  120.  When  Jurisdiction  may  be  conferred  by  credit 
or  remittitur —  Rule  as  to  set-off  or  counter-claim.  — It 

is  provided  by  statute  in  North  Carolina8  that  when  a  note 
exceeds  the  jurisdiction  of  a  justice,  and  the  plaintiff  will 
remit  so  much  of  the  amount  as  will  bring  the  remainder 
within  that  jurisdiction,  the  justice  may  take  jurisdiction 
and  render  judgment  upon  the  note  so  diminished  in  amount. 
The  remittitur,  however,  must  be  entered  when  the  com- 
plaint is  filed.4  The  same  practice,  it  may  be  remarked, 
prevails  in  many  other  States. 

§  121.  Where  Jurisdiction  can  not  be  given  by  remitti- 
tur. —  In  South  Carolina  a  plaintiff  can  not  avail  himself  of 


l  Morrla  v.  Sanders, 85  N.  C.  138;  8tate  v.  Porter,  69  N.  G.  HO;  State  v.  Rousseau, 
71 N.  0. 194 ;  Goggina  v.  HarreM,  86  N.  0.  817. 

*  Hedgacock  v.  Dayla,  64  N.  C.  600;  Dalton  v.  Webster,  83  N.  0. 279. 

*  Bat.  Bey.,  eb.  63,  §  15,  p.  513;  amended  by  act  1877,  cb.  63. 
«  Dalton  v.  Webster,  82  N.  C.  282. 
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a  s u miliary  and  special,  jurisdiction  by  crediting  his  demand 
with  a  sum  sufficient  tp*»V&duce  it  within  the  limits  of  the 
jurisdiction  pres^  by  law.  «  The  parties  can  not  even 
by  mutual  con^nf\give  to  the  court,  as  such,  jurisdiction  in 
a  matter  which  i»  excluded  by  the  laws  of  the  land.  *  *  * 
Hence,  the'tpevitable  conclusion  that  one  of  the  parties  can 
not  {jiv^/ jurisdiction  by  his  own  act."  *  This  ruling  is 
marirtestly  at  variance  with  the  usually  received  opinions 
.arni 'daily  practice  in  justices9  courts  and  other  tribunals  of 
.  •.  mferior  grade  and  limited  jurisdiction.  The  Supreme  Court 
of  Missouri  says:  "From  time  out  of  mind  the  practice 
has  prevailed  in  this  State  of  giving  jurisdiction  to  inferior 
courts  by  a  voluntary  renunciation  of  part  of  the  demand. 
And  judging  from  the  spirit  of  our  legislation,  this,  so  far 
from  being  contrary  to  the  policy  of  our  law,  is  in  strict 
conformity  with  it."2 

§  122.  Jurisdiction  cannot  be  given  by  crediting  a 
set-off.  —  It  is  not  competent,  however,  for  a  plaintiff  to 
give  the  justice  jurisdiction  by  crediting  the  defendant  with 
the  amount  of  a  set-off.  He  has  no  right  to  recognize  the 
existence  or  validity  of  a  set-off  until  it  is  pleaded  by  the 
defendant,  for  whose  benefit  alone  it  was  originally  allowed. 
The  defendant  is  in  no  respect  bound  to  plead  his  set-off, 
he  may  assign  it  or  bring  a  separate  action  upon  it,  or 
forego  it  altogether  if  he  chooses  to  do  so,  and  in  either 
event,  he  would  be  enabled  to  defeat  the  plaintiff's  attempt 
to  give  jurisdiction  to  the  justice  by  admitting  the  set-off.3 

§  123.  Jurisdiction  cannot  be  given  by  false  and 
feigned  credits.  —  The  summons  in  an  action  before  a  jus- 
tice must  be  looked  to  in  order  to  determine  the  plaintiff  's 


l  Bent  v.  Graves,  3  McCord,  280. 
3  Hempler  v.  Schneider,  17  Mo.  258. 

8  James  v.  Frick,  12  Phila.  443;  Humes  v.  Barnetz,  8  Watts,  39;  Henckley  v.  Wal- 
ters, 9  Watts,  179. 
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claim  on  the  question  of  jurisdiction,  but  if  it  appears  that 
the  original  demand  being  an  entire  thing  exceeds  the  pre- 
scribed limit  but  has  been  reduced  by  false  or  feigned 
credits  so  as  to  bring  it  within  the  limited  amount,  the  jus- 
tice has  no  jurisdiction  and  the  case  is  coram  non  judice. 
Of  course  a  demand  may  be  reduced  by  actual  and  bona 
fide  credits  to  a  sum  within  the  justice's  jurisdiction,  for  a 
plaintiff  is  under  no  obligation  to  sue  for  more  than  he 
claims,  and  in  this,  as  in  many  other  matters,  the  test  of 
jurisdiction .  is  the  real  truth  of  the  matter  and  the  good 
faith  of  the  party.1 

$  124.  Numerical  limit  of  jurisdiction  —  Costs  form 
no  part  of  the  "demand  *9  or  «*  amount  in  controversy."  — 
The  costs  of  a  suit  form  no  part  of  the  amount  in  contro- 
versy. They  constitute  an  incident  to  that  amount,  and 
consequently  whenever  a  statute  limits  the  jurisdiction  of  a 
justice  to  amounts  *«  in  controversy "  less  than  a  stated 
sum,  the  costs  are  not  to  be  taken  into  the  account.  They 
may  amount  to  more  than  the  sum  in  controversy  or  even 
exceed  the  numerical  limit  of  the  justice's  jurisdiction,  and 
that  fact  in  no  degree  impairs  the  right  of  the  magistrate 
to  try  the  cause.  Unless  it  is  expressly  ordered  otherwise 
by  the  terms  of  the  statute  the  jurisdiction  is  in  no  degree 
controlled  by  the  amount  of  the  costs  of  the  litigation.2 

§  125.  Numerical  jurisdiction  of  justice  limits  that  of 
appellate  court —  How  jurisdiction  affected  by  set-off  and 
counter-claim.  —  The  jurisdiction  of  a  justice  as  to  the 
amount  in  controversy  controls  the  jurisdiction  of  the  ap- 
pellate court  to  which  the  case  may  be  taken.  If  upon  the 
appeal  the  case  is  to  be  tried  de  novo,  the  court  cannot,  by 
permitting  new  pleadings  and  additional  claims  or  counter- 


l  Todd  v.  Gates,  20  W.  Va.  464;  Sandsv.  Delap,  2  m.  168;  Swift  v.  Wood,  5  Black! 
•7. 

3  Watson  v.  Ward,  27  Minn.  28. 
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claims,  enlarge  its  own  jurisdiction  beyond  the  sum  to  which 
the  justice  is  limited  by  law.  Thus,  when  an  action  has 
been  brought  for  a  specified  sum,  and  the  defendant  sets  up 
and  relies  upon  a  set-off  or  counter-claim,  that  counter- 
claim must  be  within  the  jurisdiction  of  the  justice,  for  the 
manifest  reason  that  as  the  right  to  set-off  or  produce  a 
counter-claim  at  all,  is  allowed  only  to  obviate  the  multi- 
plicity of  actions,  the  defendant  has  no  better  right  to  ex- 
ceed the  jurisdiction  of  the  justice  in  his  demand  than  the 
plaintiff  has  in  his.  And  upon  the  same  principle,  when  a 
defendant  has  pleaded  a  set-off  on  counter-claim  the  plain- 
tiff cannot  reply  a  counter-claim  to  the  defendant's 
counter-claim,  for  the  plaintiff's  original  demand  and  his 
counter-claim  taken  together  might  exceed  the  jurisdiction 
of  the  justice,  which  the  policy  of  the  law  will  not  permit. 
The  Supreme  Court  of  Missouri  says  on  this  subject :  4<  The 
plaintiff  cannot  reply  to  a  set-off,  a  demand  which  he  could 
have  included  in  his  petition ;  for  if  the  plaintiff  could  re- 
ply to  a  set-off  in  this  manner,  the  defendant  could  rejoin, 
and  such  practice  would  lead  to  intolerable  confusion."  1 

§  126.  Jurisdiction  of  justice  controls  that  of  appel- 
late court — Effect  of  accumulated  interest.  — While  as  a 
general  rule  proceedings  in  a  superior  court  on  appeal  or 
certiorari  from  the  judgment  of  a  justice  are  de  novo,  the 
cause  of  action  cannot  be  changed,  nor  can  the  demand  be 
increased  beyond  the  limits  of  the  justice's  jurisdiction,  ex. 
cept  so  far  as  to  embrace  interest  that  has  accrued  after  the 
institution  of  the  suit.  Thus  where  a  judgment  was  ren- 
dered by  a  justice  for  an  amount  clearly  within  his  jurisdic- 
tion and  upon  the  trial  de  novo  in  the  superior  court  the 
plaintiff  amended  his  pleadings  so  as  to  claim  additional 
items,  the  aggregate  of  which  exceeded  the  limits  of  the  jus- 
tice's jurisdiction  and  obtained  a  judgment  upon  such  addi- 

i  Boyett  v.  Vaughn,  85  K.  0. 166,  Damon  v.  Dillon,  96  Mo.  896. 
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tional  cause  of  action,  which,  although  the  jurisdiction  of  the 
superior  court  was  beyond  that  of  the  original  tribunal,  the 
supreme  court  reversed  the  judgment,  because  the  jurisdic- 
diction  of  the  justice  in  cases  of  appeal  limits  that  of  the  ap- 
pellate court.1 

§  127.  Jurisdiction  —  When  not  affected  by  the  set-off 
or  counter-claim.  —  Questions  of  jurisdiction  often  grows 
out  of  the  defense  of  set-off.  It  is  a  usual  practice  in  case  the 
set-off  or  counter-claim  of  the  defendant  exceeds  in  amount 
the  demand  of  the  plaintiff  to  give  judgment  for  the  excess 
to  the  defendant,  but  this,  although  common  and  regular 
when  the  claims  of  both  of  the  parties  are  within,  cannot 
be  permitted  when  the  counter-claim  is  for  an  amount  be- 
yond the  jurisdiction  of  the  justice.  In  such  case  the  de- 
fendant cannot  have  any  judgment  at  all  in  in  the  justice's 
court  even  by  remitting  a  part  of  his  counter-claim,  but 
must  content  himself  with  defeating  the  plaintiff's  claim  and 
subsequently  bringing  a  separate  suit  for  his  own  demand  in 
a  court  of  competent  jurisdiction.3 

§  128.  Provision  in  constitution  giving  jurisdiction  to 
stated  amount  does  not  operate  proprio  vigore  —  Limit 
of  jurisdiction  in  case  of  detinue  and  replevin  —  Ala- 
bama. —  By  the  constitution  of  Alabama  it  is  provided  that 
justices  "  shall  have  jurisdiction  in  all  civil  cases  wherein 
the  amount  in  controversy  does  not  exceed  one  hundred 
dollars."  This  clause,  it  is  held,  does  not  of  its  own  force, 
and  in  defiance  of  legislation,  clothe  the  justices  with  juris- 
diction to  the  extent  indicated,  that  it  is  not  self-executing, 
but  requires  legislation  to  enforce  it,  and  that  consequently 
the  jurisdiction  of  justices  in  cases  of  actions  of  detinue  or 
other  like  proceeding  for  the  recovery  of  chattels  in  specie, 
remained  after  the  constitution  went  into  effect,  as  it  was 


i  Linton  v.  Vogel,  98  Pa.  St.  457. 
*  Ware*.  Fambro,67  Ga.  515. 
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before,  limited  to  cases  in  which  the  value  claimed  did  not 
exceed  fifty  dollars.1 

§  129.  Set-off  and  counter-claim  —  The  numerical 
limit  of  justice's  jurisdiction  applies  as  well  to  de- 
fendant's counter-claim  as  to  plaintiff's  demand  — 
North  Carolina.  —  When  an  action  is  brought  before  a 
justice  and  the  plaintiff's  claim  is  within  the  arithmetical 
limits  of  his  jurisdiction,  if  the  defendant  pleads  a  set-off 
and  counter-claim  far  exceeding  that  limit,  proposing  to  re- 
mit as  much  as  is  necessary  to  bring  his  demand  within  the 
jurisdiction  of  the  justice  he  cannot  extinguish  the  plain- 
tiff's demand,  and  in  addition  recover  a  judgment  against 
the  plaintiff  to  the  full  amount  of  the  justice's  jurisdiction. 
Thus  the  limit  of  the  justice's  jurisdiction  being  $200,  and 
the  plaintiff's  demand  $187.50,  the  defendant's  counter- 
claim over  $1,000,  the  latter  is  not  entitled  to  extinguish 
the  plaintiff 's  debt  and  have  besides  a  judgment  against 
him  for  $200,  upon  the  sole  condition  that  he  remits  the 
remainder  of  the  $1,000  debt.  The  limit  of  the  justice's 
jurisdiction  applies  as  well  to  the  defendant's  counter-claim 
as  to  the  plaintiff  's  demand.3 

§  130.  Penalty  —  Jurisdiction  of  a  justice  to  enforce  a 
penalty  prescribed  by  statute  —  How  it  arises  ex  con- 
tractu —  North  Carolina.  —  In  North  Carolina  the  limit  of 
a  justice's  jurisdiction  in  matters  of  contract  is  two  hundred 
dollars,  and  an  action  may  be  maintained  in  his  court  to  re- 
cover a  penalty  prescribed  by  the  contract,  provided  the 
amount  falls  within  the  limit.  In  reaching  this  conclusion 
the  supreme  court  of  that  State  held  that  although  under 
the  code  there  was  but  one  form  of  action,  yet  for  the  pur- 
pose of  deciding  questions  of  jurisdiction,  the  court  must 
analyze  the  action  and  apply  to  it  the  old  rules  of  pleading, 

l  Carter  v.  Alford,64  Ala.  236. 
*  Derr  v.  Stubba,  83  N.  C.  639. 
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and  in  doing  this  found  that  an  action  for  a  penalty  pre- 
scribed by  a  statute  available  to  the  party  grieved,  or  to  a 
common  informer,  was  by  the  old  rules  an  action  of  debt, 
and  founded  upon  contract,  provided  the  demand  was  for  a 
sum  certain  or  one  capable  of  being  readily  reduced  to  a 
certainty.  How  a  penalty  prescribed  by  a  statute  can  be 
classified  as  an  obligation  arising  ex  contractu  is  not  very 
apparent  to  unassisted  reason,  but  the  authority  of  Black- 
stone  1  is  perhaps  sufficient  for  the  assertion  that  there  are 
contracts  implied  by  law;  that  to  those  contracts  implied 
by  the  fundamental  constitution  of  government  every  man 
is  a  contracting  party,  that  among  those  contracts  is  the  ob- 
ligation of  every  man  to  obey  every  law ;  that  a  statute  pre- 
scribing a  penalty  is  a  law  of  this  description,  that  every 
man  has  contracted  to  obey  such  a  law,  or  in  the  alterna- 
tive of  disobedience,  to  pay  the  penalty ;  consequently  a 
penalty  prescribed  by  a  statute  is  an  obligation  arising  ex 
contractu;  and  finally  debt  is  the  proper  action  for  a  de- 
mand for  a  penalty  prescribed  by  a  statute.2     Q.  E.  D. 

§  131.  Jurisdiction  —  Demands  not  subject  to  numer- 
ical limitation  may  be  joined  with  those  that  are, 
without  thereby  swelling:  the  demand  beyond  the  juris- 
diction of  the  justice  —  Missouri.  —  In  Missouri  it  is  the 
law  that  when  a  plaintiff  has  two  or  more  causes  of  action 
against  a  defendant  which  may  be  joined  in  one  suit,  the 
justice  may  include  all  of  them  in  one  writ  provided  that 
thereby  he  does  not  exceed  his  jurisdiction.  And  under 
this  law  a  plaintiff  may  well  join  to  a  demand  within  the 
numerical  limit  of  the  justice's  jurisdiction  another  cause 
of  action,  the  jurisdiction  of  which  is  by  statute  exempt 
from  any  numerical  limitation  whatever.  Thus,  the  numer- 
ical limit  of  the  justice's  jurisdiction  being  $50,  plaintiff 
sued  a  railroad  company  for  staves  and  timber  of  the  value 

l  8  Bis.  Com.  160. 

3  Katxenstien  v.  R.  R.  Co.,  84  N.  C.  888. 
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of  $42,  and  in  the  action  for  $16  statutory  damages  of 
double  value  for  a  hog  killed  by  the  defendant's  train. 
The  judgment  was  for  $58,  the  wholo  amount  claimed. 
The  justice  was  held  to  have  acted  within  his  jurisdiction, 
for  the  claim  for  the  staves  and  timber  ($42)  was  the  only 
part  of  the  judgment  which  was  subject  to  the  numerical 
limitation.  The  demand  for  damages  being  by  statute 
exempt  from  any  numerical  limitation  could  not  be  held 
for  jurisdictional  purposes  to  have  increased  the  judgment 
beyond  the  limit.  And  the  judgment  for  the  damages 
might  well  have  been,  if  the  proof  had  sustained  it,  for  ten 
or  twenty  times  the  sum  demanded,  and  the  result  would 
have  been  the  same,  so  far  as  the  jurisdiction  was  con- 
cerned.1 

§  132.  Jurisdiction — Separate  suits  —  When  they 
maybe  brought — Indiana. — A  creditor  who  holds  sev- 
eral notes  against  his  debtor  all  due  and  each  for  an  amount 
within  the  jurisdiction  of  a  justice  may  bring  a  separate 
suit  upon  each  note,  although  in  the  aggregate  the  notes 
exceed  the  justice's  jurisdiction.3 

It  would  hardly  seem  necessary  to  have  the  ruling  of  a 
supreme  court  to  establish  this  proposition,  as  each  note  is 
s  a  separate  contract  or  more  properly  perhaps  the  evidence 
of  such  a  contract.  But  if  the  notes  were  numerous  the 
right  to  consolidate  and  avoid  a  multiplicity  of  suits  might 
raise  the  question  whether  multitudinous  suing  might  not 
become  an  abuse  of  the  legal  rights  of  action. 

§  133.  Penalty  —  Of  bond  —  When  it  controls  Juris- 
diction—  Michigan.  —  In  Michigan,  where  a  bond  is  given 
to  secure  anything  but  the  payment  of  money,  successive 
actions  cannot  be  brought  upon  it.  The  penalty  is  treated 
as  the  debt  to  be  sued,  breaches  must  be  assigned  by  the 

1  Fenton  v.  St.  Louis,  etc.,  Co.,  72  Ho.  259. 

2  Lace  v.  Shoff.  70  Ind.  15*. 
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plaintiff,  the  judgment  is  for  the  debt,  i.e.,  the  penalty,  but 
execution  can  issue  only  for  the  damages  and  costs.  In 
all  these  respects  the  laws  of  Michigan  follow  the  common 
law,  and  further  breaches  are  satisfied  not  by  a  new  action 
but  by  scire  facias  upon  the  first  judgment.  Hence  an 
action  on  such  a  bond  is  an  action  of  debt,  the  amount  in 
controversy  is  the  penalty  of  the  bond,  and  not  the  dam- 
ages sought  or  recovered,  and  if  the  penalty  exceed  the 
amount  prescribed  as  the  limit  of  a  justice's  jurisdiction,  he 
cannot  take  cognizance  of  such  a  case,  and  if  he  does  his 
judgment  is  a  nullity,  and  cannot  form  a  muniment  of  title 
to  lands  sold  under  an  execution  issued  upon  it.1 

§  134.  Contract  —  That  can  not  be  subdivided  and  split 
into  several  causes  of  action  — Assignment  —  Michigan.  — 

A  claim  for  labor  cannot  be  subdivided  and  cut  up  into 
separate  causes  of  action  to  suit  the  whim  or  convenience 
of  the  plaintiff.  If  he  Has  contracted  to  work  indefinitely 
at  a  stipulated  price  per  day,  or  week,  or  month,  whenever 
he  demands  payment,  the  whole  amount  of  his  wages  up  to 
that  time  has  become  due  and  constitutes  one  debt  and  one 
cause  of  action.  If,  for  example,  he  contracts  to  work  at  a 
stipulated  sum  per  month,  and  works  six  months,  he  cannot 
bring  six  suits,  each  for  a  month's  wages,  but  must  bring 
one  suit.  And  if  he  assigns  his  demand  to  six  different 
assignees,  they  cannot  support  separate  actions,  for,  as  they 
must  sue  in  his  name  for  their  use,  they  can  do  nothing  that 
he  could  not  do.  The  law  gives  the  creditor  a  remedy  by 
which  he  can  collect  his  debt  and  the  whole  of  it,  but  pro- 
tects the  debtor  agai  ist  needless  and  vexatious  actions.  It 
follows  that  if  the  whole  of  a  demand  of  this  character  ex- 
ceeds the  jurisdiction  of  a  justice,  it  cannot  be  split  up  and 
by  that  means  be  brought  within  his  jurisdiction.2 


l  Bishop  v.  Freeman,  42  Mich.  58S. 

*  Mellroy  v.  Spurr,  etc,  Co.,  48  Mich.  281. 
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PAET    II. 
Section. 

135.  Jurisdiction  —  Numerical — Dependent  on  the  amount  actually  in 

controversy  between  the  parties — Wisconsin. 

136.  Jurisdiction  —  Numerical  limitation  Is  the  amount  claimed  — When 

by  consent  it  may  be  extended  beyond  numerical  limitation — 
Illinois — Iowa. 
X87.  Numerical  limitation— When  plaintiff  cannot  remit  in  part  or 
divide  his  claim — Mississippi. 

188.  Jurisdiction — Where  can  not  be  given  by  remittitur  entered  for 

that  purpose  — Pennsylvania. 

189.  Rule  as  to  division  of  a  demand  with  reference  to  jurisdiction — 
'    North  Carolina. 

140.  Jurisdiction — Numerical  —  How  it  mast  be  brought  into  issue  — 

BemitUtur — Set-off  —  Alabama. 

141 .  Official  bond — Jurisdiction — Numerical  limitation  of — Penalty  — 

"  Sum  demanded  "  —  North  Carolina. 

142.  Numerical  limit — When  party  may  split  up  his  demand  —  North 

Carolina. 
148.  Interest — When  and  where  taken  into  account  as  affecting  juris- 
diction —  Georgia. 

144.  How  jurisdictional  amount  Involved  is  ascertained  —  Kansas. 

145.  Numerical  limit — Waiver  of  tort  —  Georgia. 

146.  Consolidation  of  actions — Numerical  limit  —  Illinois. 

147.  Jurisdiction  of  justice  on  guaranty  —  Tennessee. 

148.  Jurisdiction — Not  affected  by  set-off  replied  to  a  plea  of  set- 

off— Vermont. 

149.  Jurisdiction  may  be  given  by  &  remittitur — Effect  of  remittitur  — 

Alabama. 

150.  Bemittitur    mast    be   entered   before   judgment   is   rendered  — 

Arkansas. 

151.  Amount  of  demand  the  criterion — Remittitur  in  fraudem  legU  — 

Rule  on  that  subject  —  Quaere  —  Mississippi. 

152.  Jurisdiction  of  official  bond  where  governed  by  the  penalty— Rule 

as  to  a  common-law  bond  —  Michigan. 
158.  Justices  have  no  jurisdiction  of  official  bonds  the  penalty  of  which 
exeeeds  their  numerical  limit —  Missouri. 

154.  Judgment  by  confession — Criterion  of  jurisdiction  —  Indiana. 

155.  Action  for  penalty  is  a  civil  action  —  Indiana. 
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Section. 

156.  Criterion  of  numerical  jurisdiction  — Amount  demanded  —  Indiana. 

157.  Numerical  Jurisdiction  —  Controlled  by  pleadings  not  by  judg- 

ment—  Iowa. 

158.  Jurisdiction,  numerical — Controlled  by  amount  due  and  demanded 

when  suit  is  brought — Texas. 

159.  Numerical  limit  —  Rule  as  to  interest — Mississippi. 

1160.  Plaintiff   in  attachment  may  remit  part  of  his  demand  to  give 
jurisdiction — Alabama. 

161.  Jurisdiction — Numerical — Fixed  by  demand,  not  by  judgment — 

Accumulation  of  interest  will  not  defeat  jurisdiction — Indiana. 

162.  Jurisdiction  —  Where    exclusive    under  fifty   dollars  —  Official 

bonds  —  Maryland. 

163.  Interest — If  stipulated  in  note  is,  for  jurisdictional  purposes, 

part  of  the  principal  —  Rule  as  to  forgery  of  note  —  Wisconsin. 

164.  Jurisdiction  may  be  conferred  over  all  causes  reducible  to  a 

pecuniary  standard   with   the    numerical   limitation — Missis- 
sippi. 

165.  Official  bond — Jurisdiction  of  justice  in  action  on,  Mississippi. 

166.  Jurisdiction,  numerical  —  Rule  as  to  credits — Pennsylvania. 

167.  Jurisdiction   of    justices  —  Numerically   limited   and  special  — 

Missouri. 

168.  Amount  demanded — The  test  of  numerical  jurisdiction —  Ohio. 

169.  Jurisdiction  may  be  conferred  by  remitting  the  excess  above  the 

limit  —  Rule  as  to  crediting — Indiana  —  Illinois. 
•170.  Jurisdiction — Fixed  by  amount  stated  in  summons — Iowa. 

171.  Title  to  land — To  defeat  jurisdiction  of  justice,  it  must  be  made 

to  appear  to  be  involved,  to  the  satisfaction  of  the  court  which 
tries  the  question  of  jurisdiction. 

172.  Same  subject  continued. 

173.  Title  to  land — Justices  have  no  jurisdiction  when  it  is  collaterally 

involved. 

174.  Title  to  land — Justice^ has  no  jurisdiction  of  easements. 

175.  Title  to  land — Justices  have  no  jurisdiction  of  technical  waste  — 

They  have  for  damage  to  real  estate,  actual  waste. 

176.  Jurisdiction  of  justice  in  case  of  trespass  on  land. 

177.  Title  to  land — Justices  have  jurisdiction  in  possessory  actions 

between  landlord  and  tenant — North  Carolina. 

178.  Title  to  land — Justice  cannot  proceed  if  the  question  of  title  is 

made  by  third  party  lawfully  admitted  into  the  case  as  a  defend- 
ant— Indiana. 

179.  Title  to  land  —  Where  and  under  what  circumstances  it  will  oust 

jurisdiction  of  justice  —  Wisconsin. 

180.  Title  to  land  —  If  it  prises  in  the  pleadings  or  trial,  the  case  must 

be  certified  to  the  superior  court — Michigan. 

Ill 
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Section. 

181.  Title  to  land  —  What  will  operate  to  raise  the  question  —  Fence  -— 

Standing  timber  —  Wisconsin.  » 

182.  Title  to  land — Cases  involving  it  must  be  certified  to  the  circuit 

court  —  Rule  when  the  fact  that  the  title  to  land  Is  involved, 
appears  first  in  circuit  court —  Kansas. 
188.  Title  to  land — Is  involved,  and  justice  has  no  jurisdiction,  if  it  is 
incumbent  upon  the  plaintiff  to  prove  that  he  is  interested  In 
the  land  —  Vermont. 

184.  Title  to  land— Is  not  involved  in  case  of  trespass  on  lands  in 

actual  possession  of  plaintiff  —  New  Jersey. 

185.  Title  to  land — Proceedings  where  it  is  involved — Mode  of  bring- 

ing into  issue  the  question  whether  it  is  Involved  —  Minnesota. 

186.  Title  to  land — Where  it  can  be  properly  said  to  be  involved  in  a 

suit — New  Jersey. 

187.  Title  to  land — Jurisdiction — Exception  to  rule  on  that  subject  — 

Vermont. 

188.  Title  to  land — When  proceedings  of  a  justice  are  void,  sub  modo 

only  —  North  Carolina. 

189.  Title  to  land  —  What  evidence  Is  necessary  to  defeat  justice's 

jurisdiction — Ohio. 

190.  Title  to  land — Proceedings  prescribed  when  it  is  brought  into 

question  before  a  justice  — West  Virginia. 

191.  Title  to  land  —  What  is.  real  estate  in  view  of  the  law  excluding 

the  jurisdiction  of  justices — Vermont. 

192.  Title  to  land — When  it  does  not  come  Into  question— Obstructing 

roads  —  Vermont. 
198.  Title  to  land  —  Cannot  be  brought  into  question  by  tenant  as 
against  his  landlord  —  North  Carolina. 

194.  "Frame  building " — Does  not  necessarily  mean  real  estate  — 

Missouri. 

195.  Fences  —  Constitute  integral  part  of    the  land  on  which  they 

stand — Wisconsin. 

196.  Jurisdiction  when  title  to  land  is  not  properly  made  to  appear  — 

Wisconsin. 

197.  Title  to  land  — Not  involved  in  questions  between  landlord  and 

tenant,  nor  in  case  of  forcible  entry  and  detainer — Indiana. 

198.  Title  to  land  —  Statutory  proceedings  required  of  defendant  if  he 

sets  up  a  defense  involving  it — Wisconsin. 

199.  A  justice  has  no  jurisdiction  when  there  is  a  claim  of  title  to  land 

made,  and  an  issue  tendered — Michigan. 

200.  What  justices  may  do  with  reference  to  cases  involving  real 

estate. 

201.  Jurisdiction  of  action  for  damage  to  real  property— Illinois. 

202.  Jurisdiction — Title  to  land — Rule  in  Maryland. 
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Section. 
208.  Trespass  to  real  estate — Jurisdiction  of — What  is  personalty — 
A  rile  of  construction  —  Qucere —  Kansas. 

204.  Title  to  land — Is  not  pat  in  issue  unless  denied  as  well  as  asserted. 

205.  Title  to  land — Justice  has  no  jurisdiction  —  If  the  relation  of 

landlord  and  tenant  is  established,  he  has  —  Arkansas. 

206.  Title  to  land — What  must  appear  to  show  that  it  is  involved — 

Maryland. 

207.  Criminal  law — Limitation  of   justices1  jurisdiction  of  criminal 

offenses. 

208.  Same  subject  continued. 

209.  Criminal  jurisdiction  not  controlled  by  numerical  limit. 

210.  Criminal  law — Justices  in  Louisiana  have  no  jurisdiction  of 

felony  cases  even  as  committing  magistrates. 

211.  Territorial  limitation  of  jurisdiction  —  When  attachment  cannot 

be  issued  without  service  of  summons. 

212.  Territorial  jurisdiction  —  Constitutional  requirements  must  be 

observed. 
218.  Jurisdiction  —  Local  —  Rule    growing    out    of    that   subject  — 
Missouri. 

214.  Territorial   limitation  —  Effect  of,  on  validity  of  judgment  — 

Qucere — Nebraska. 

215.  Jurisdiction  of  local  justices  limited  to  the  locality  prescribed  by 

the  law  creating  their  offices — New  York. 

216.  Jurisdiction  of  justice — When  and  where  limited  to  precinct  — 

Texas. 

217.  Jurisdiction  —  Territorial — Rule  and  distinction  between  cases 

begun  by  summons  and  by  attachment—  Alabama. 

218.  Territorial  jurisdiction  is  question  of  fact  —  How  it  can  be  raised 

in  the  supreme  court — Missouri. 

219.  Jurisdiction  of  justice  of  damage  in  another  county  —  Qucere  — 

Illinois. 

220.  Jurisdiction  of  justice  co-extensive  with  his  county — Limitation 

of  the  rule  —  Mississippi. 

221.  Jurisdiction  —  When  justice   has  it  of  a  resident  of   another 

county — Rule  upon  appeal — Colorado. 

222.  Jurisdiction  throughout  county — But  justice  must  try  in  his  own 

township — And  at  his  office — Rule  as  to  acknowledgment  of 
deeds — Illinois. 
228.  Jurisdiction  —  None  over  a  sole  defendant  resident  in  another 
township  —  Indiana. 

224.  Though  consent  will  not  give  jurisdiction  of   subject-matter,  a 

party  may  be  equitably  estopped  by  his  acquiescence. 

225.  Equitable   jurisdiction  of   justice  —  Limitation  of  —  Power  to 

render  judgments  on  equitable  procedure. 
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Section. 

226.  Justice  cannot  *  exercise  equitable  jurisdiction,  or  render  judg- 

ments in  rem. 

227.  What  jurisdiction  can  and  what  cannot  be  conferred  by  consent  of 

parties. 

228.  When  and  where  jurisdiction  is  given  to  a  justice  by  the  appear- 

ance of  parties  before  him. 

229.  Jurisdiction  of  subject-matter  by  consent  under  authority  of   a 

statute — The  statute  must  be  strictly  followed. 

280.  Jurisdiction  of  subject-matter  cannot  be  conferred  by  consent  — 

Appellate  court  cannot  try  a  case,  of  the  subject-matter  of  which 
the  justice  had  no  jurisdiction  —  Iowa. 

281.  Consent — Jurisdiction  by — In  excess  of  numerical  limit  —  When 

granted  and  by  what  terms  —  Iowa. 

282.  Jurisdiction — When  consent  will  confer  it — The  locus  of  the 

forum  when  not  jurisdictional  —  Iowa. 
288.  Jurisdiction — When  parties  may  give  jurisdiction  to  a  justice  — 
What  is,  and  what  is  not  infraudem  legU  —  Virginia. 

§  135.  Jurisdiction  —  Numerical  —  Dependent  on  the 
amount  actually  in  controversy  between  the  parties  — 
Wisconsin.  —  The  numerical  jurisdiction  of  a  justice  does 
not  depend  upon  the  amount  of  the  antecedent  dealings  be- 
tween the  parties,  although  in  respect  of  collateral  questions 
it  may  be  necessary  to  investigate  them,  but  upon  the  sum 
actually  in  controversy  between  the  parties,  that  which  one 
says  is  due  and  the  other  says  is  not  due.  Thus,  when  a 
suit  is  brought  upon  an  account  the  initial  item  of  which  is 
"  Balance  due  on  settlement,"  and  the  accuracy  of  that 
settlement,  and  the  amount  of  that  balance  are  not  contro- 
verted, it  is  not  competent  for  jurisdictional  purposes  to  go 
behind  that  settlement,  or  to  take  account  of  the  items  of 
the  account  which  resulted  in  that  balance.  Jurisdiction 
depends  not  upon  dealings  which  have  been  settled,  but 
upon  those  still  open  to  investigation.1 

But  where  there  have  been  dealings  between  the  parties 
and  no  settlement  whatever,  and  the  aggregate  amount  of 
those  dealings  exceed  the  numerical  jurisdiction  of  the  jus- 

l  Cuer  v.  Boas,  49  WU.  652. 
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tice,  be  can  render  no  judgment  between  the  parties.  Thus 
where  a  plaintiff's  claim  was  for  commissions  for  selling 
sewing  machines,  and  it  appeared  that  there  had  been  no 
settlement  of  the  account,  that  plaintiff's  commissions  ex- 
ceeded $1,200,  and  that  he  had  received  over  $1,100,  it  was 
held  that  the  amount  in  controversy  was  in  effect  the  sum  of 
all  the  commissions,  and,  consequently,, that  the  case  was 
beyond  the  jurisdiction  of  the  justice.1 

§  136.  Jurisdiction  —  Numerical  limitation  is  the 
amount  claimed — When  by  consent  it  may  be  extended 
beyond  the  numerical  limitation  —  Illinois  —  Iowa.  —  In 

Illinois  the  numerical  limit  of  justices'  jurisdiction  is  the 
amount  claimed  in  the  summons.  If  that  amount  is  within 
the  limit  the  jurisdiction  is  not  defeated  by  the  fact  that 
the  judgment  is  swollen  beyond  the  prescribed  limit  by 
accrued  interest,  and  statutory  damages  for  delay.9 

In  Iowa  by  statute  and  contrary  to  the  general  rule  on 
the  subject,  the  jurisdiction  of  a  justice  may  be  extended 
by  consent  of  parties  beyond  the  numerical  limit  so  as  to 
include  actions  involving  more  than  one  hundred  and  less 
than  three  hundred  dollars.  And  when  the  institution  of 
the  suit,  the  consent,  and  the  issuing  of  the  attachment, 
all  took  place  on  the  same  day,  it  will  be  presumed  that 
the  consent  was  given  first,  and  that  the  other  steps  were 
taken  afterwards,  because  courts  and  officers  are  presumed 
to  do  their  duty.8 

§  137.  Numerical  limitation  —  When  plaintiff  cannot 
remit    in  part    or   divide   his   claim  —  Mississippi.  —  In 

Mississippi  it  is  the  law  that  justices  have  jurisdiction  in  all 
actions  for  the  recovery  of  debts  or  damages,  or  personal 


l  Henckel  v.  Wheeler,  etc,  Co.,  SI  Wis.  263;  citing  and  following  Nemmick  v. 
Matthiesson,  32  Wis.  324;  Cosban  v.  Bryant,  36  Wis.  606. 
3  Welch  v.  Karstens,  60  III.  117. 
8  Hodge  v.  Baggies,  36  Iowa,  42;  Rev.  Code  Iowa  (1880),  §  3506. 
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property,  where  the  principal  of  the  debt,  the  amount  of  the 
demand,  or  the  value  of  the  property  shall  not  exceed  one 
hundred  and  fifty  dollars.  And  in  that  State  a  plaintiff 
cannot  remit  a  portion  of  his  claim  in  order  to  give  juris- 
diction to  the  justice  nor  can  he  divide  his  account  for  that 
purpose.  Hence,  where  a  plaintiff  sued  for  the  value  of  a 
mule  and  the  justice  gave  him  a  judgment  for  one  hundred 
and  fifty  dollars  and  upon  appeal  to  the  circuit  court,  it 
was  proved  that  the  mule  was  worth  two  hundred  dollars, 
that  court  dismissed  the  case  for  want  of  jurisdiction  in  the 
justice  and  consequently  in  itself,  for  upon  an  appeal  from 
a  justice  it  has  no  greater  jurisdiction  than  the  justice,  un- 
less it  is  given  by  statute.1 

§  138.  Jurisdiction — Where  cannot  be  given  by  re- 
mittor entered  for    that    purpose  —  Pennsylvania.  —  In 

Pennsylvania  it  is  the  law  that  a  plaintiff  cannot  remit  part 
of  his  demand  so  as  to  reduce  it  below  the  numerical  limit 
of  the  justice's  jurisdiction,  and  thus  empower  the  justice 
to  render  a  judgment.  It  is  otherwise,  however,  if  the  re- 
duction is  effected  by  actual  payments,  and  the  credit  is 
given  in  good  faith  and  not  merely  with  the  view  of  confer- 
ring jurisdiction.2 

§  139.  Bale  as  to  division  of  a  demand  with  reference 
to  jurisdiction  —  North  Carolina.  —  In  North  Carolina 
the  rule  as  to  the  division  of  a  demand  with  reference  to  a 
justice's  jurisdiction  is  this :  if  the  demand  is  an  aggregate 
of  several  items,  each  the  result  of  a  several  contract,  the 
creditor  may  bring  more  than  one  action  on  them  at  his 
pleasure  so  as  to  give  the  justice  jurisdiction  of  each.  Each 
item   of  such  an  aceount  is  a  separate  debt  and  a  separate 


l  Aakew  v.  Askew,  49  Miaa.  801.   See,  also,  Schofleld  v.  Penaona,  4  Cash.  400 ;  Crew 
poo  v.  Grand  Gulf,  9  Smed.  A  M.  905. 
s  Bower  v.  MeCormick,  78  Pa.  St.  497. 
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suit  may  be  brought  upon  it.  Of  course,  however,  any  wan- 
ton or  malicious  abuse  of  this  liberty  by  bringing  numerous 
unnecessary  suits  will  be  punished  by  judgment  for  costs 
when  the  suits  have  been  consolidated,  but  the  right  to  sub- 
divide such  accounts  within  reasonable  limits  is  undoubted. 
It  is  otherwise,  however,  where  the  demand  is  a  single  item, 
the  result  of  one  contract.  Thus,  if  a  man  sells  a  horse  for 
a  sum  exceeding  the  jurisdictional  limit,  he  cannot  have  two 
actions,  each  for  a  part  of  the  price  of  the  horse  and  each 
within  the  limit  of  jurisdiction.1 

§  140.  Jurisdiction — Numerical — How  it  must  be 
brought  into  issue  —  Remittitur  —  Set-off  —  Alabama.  — 

In  Alabama,  the  test  of  the  jurisdiction  of  a  justice  in  civil 
cases  is  the  amount  in  controversy  or  sum  claimed.  If  on 
appeal  to  the  circuit  court  the  defendant  would  make  a 
question  of  the  jurisdiction  in  this  respect,  he  must  do  so  by 
demurrer  or  plea.9  The  plaintiff  cannot  be  non-suited 
because,  after  issue  joined  on  the  merits,  it  is  developed  by 
the  evidence  that  the  amount  really  due  him  is  beyond  the 
lower  jurisdiction.  A  plaintiff  may  confer  jurisdiction 
on  a  justice  by  remitting  a  portion  of  his  demand,  but  he 
cannot  do  so  by  admitting  set-offs.8 

f  141.  Official  bond  —  Jurisdiction  —  Numerical  limit 
of  penalty — "  Sum  demanded  "  —  North  Carolina.  —  In 

North  Carolina,  it  is  the  law  that  a  justice  has  no  jurisdic- 
tion of  an  action  on  an  official  bond,  the  penalty  of  which 
exceeds  two  hundred  dollars.  The  jurisdiction  of  magis- 
trates in  that  State  is  controlled  by  the  "  sum  demanded," 
and  the  penalty  of  the  bond,  not  the  damages  claimed  in  the 
action,  is  held  to  be  that  sum.4 


l  BoyU  v.  Bobbins.  71 X.  0. 180. 

J  Vaughn  v.  Robinson,  90  Ala.  230;  Rose  v.  Thompson,  17  Ala.  628. 

•  Long  v.  Bakelleld,  48  Ala.  608. 

*  8tate  v.  Porter,  6f  K.  C.  140. 
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§  142.  Numerical  limit  —  When  party  may  split  up 
his  demand  —  North  Carolina.  —  In  North  Carolina  it  is 
the  law  that  the  plaintiff  is  entitled  to  "  split  up  "  his  ac- 
count "  so  as  to  include  a  certain  number  of  items  under  one 
warrant,  and  a  certain  number  under  another,  and  so  on, 
so  as  to  bring  each  of  the  several  warrants  within  the  juris- 
diction of  a  justice  of  the  peace."  And  although  to  avoid 
useless  vexation  and  a  multiplicity  of  suits,  the  court  will  in 
proper  cases  direct  a  consolidation,  it  is  held  to  be  no  such 
proper  case  when  the  sole  object  of  the  splitting  is  to  enable 
the  plaintiff  to  bring  all  his  debt  in  several  subdivisions 
within  the  jurisdiction  of  a  justice.  It  may  be  observed 
that  the  rulings  on  this  subject  in  North  Carolina  are  a  little 
peculiar,  as  in  other  States  the  division  of  a  claim  for  the 
purpose  of  giving  jurisdiction  is  strictly  prohibited.1 

§  143.  Interest  when  and  where  taken  Into  account 
as  affecting  Jurisdiction —  Georgia.  — In  fixing  the  pecu- 
niary limit  of  the  jurisdiction  of  justices  it  is  not  usual 
to  include  interest  and  costs.  In  most  of  the  legislation 
the  limit  applies  only  to  the  principal  sum,  interest 
and  costs  being  regarded  as  merely  anciliary.  It  is 
otherwise,  however,  if  other  collateral  and  contingent  lia- 
bilities are  added,  such  as  attorney's  fees  for  collecting  the 
debt.  Thus,  in  Georgia  the  limit  of  the  justice's  jurisdic- 
tion is  one  hundred  dollars,  besides  interest  and  costs,  and 
it  was  held  that  a  justice  exceeded  his  jurisdiction  in  ren- 
dering judgment  on  a  note  for  one  hundred  dollars,  "  with 
interest  thereon  at  seven  per  cent,  and  five  per  cent  for  at- 
torney's fees  if  the  note  is  collected  by  suit."  2 

§  144.  How  Jurisdictional  amount  Involved  Is  ascer- 
tained —  Kansas.  —  A  justice  has  jurisdiction  in  Kansas  in 


l  Oaldwell  v.  Beatty,  69  N.  0. 806. 
*  Baxter  v.  Bates,  69  Ga.  087. 
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all  actions  of  replevin  where  the  property  does  not  exceed 
one  hundred  dollars  in  value.  And  for  the  purpose  of  fix- 
ing the  jurisdiction  of  the  justice  the  value  placed  upon  the 
property  in  the  replevin  affidavit  governs.  The  justice  may 
render  judgment  for  the  full  value  of  the  property  in  case  a 
return  of  it  cannot  be  had,  and  for  damages  for  withholding 
the  property  and  for  costs  of  suit.1 

§   145.  Numerical  limit  —  Waiver  of  tort  —  Georgia .  — 

In  Georgia,  under  the  constitution  of  1&77,  justices  have 
jurisdiction  in  all  cases  arising  ex  contractu  to  the  amount 
of  one  hundred  dollars  and  in  all  cases  of  tort  to  personal 
property  to  the  same  amount.  Hence,  within  that  limit  a 
plaintiff  may  in  a  proper  case  sue,  and  in  a  justice's  court,  in 
trover  for  the  taking  and  conversion  of  personal  property, 
or  he  may  waive  the  tort  and  sue  in  assumpsit  for  money 
had  and  received  by  the  defendant  for  his  use.9 

§  146.  Consolidation  of  actions  —  Numerical  limit  — 
Illinois. — It  has  been  enacted  in  Illinois  that,  "in  all 
suits  which  shall  be  commenced  before  a  justice  of  the 
peace,  each  party  shall  bring  forward  all  his  demands 
against  the  others  existing  at  the  time  of  the  commence- 
ment of  the  suit,  which  are  of  such  a  nature  as  to  be  con- 
solidated, and  which  do  not  exceed  $200  when  consolidated 
into  one  action  or  defense ;  and  on  refusing  or  neglecting 
to  do  so,  shall  forever  be  debarred  from  suing  therefor."  • 
In  the  construction  of  this  statute  it  has  been  held :  that  it 
applies  only  to  actions  commenced  before  a  justice;  that  it 
requires  a  consolidation  only  of  demands  which  in  the 
aggregate  do  not  exceed  $200;  that  it  does  not  apply 
either  in  language  or  effect  to  demands  which  in  the  aggre- 


i  Griffiths  v.  Wheeler,  31  Kan.  17;  Justices1  Code  Kan.,  §f  55,  62, 65. 

s  Jones  v.  Smith,  62  Ga.  345. 

3  Rev.  Stats.  111.  (1874),  ch.  79,  {  49. 
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gate  exceed  that  sum;  that  it  is  not  incumbent  upon  a 
party  who  has  two  or  more  claims  which,  singly,  are  within 
the  jurisdiction  of  a  justice,  but  consolidated,  are  above  that 
jurisdiction,  to  forego  his  separate  actions  before  a  justice, 
and  bring  suit  upon  the  aggregate  in  a  court  of  general  jur- 
isdiction; and  that  the  common-law  doctrine  is,  not  that 
separate  demands  must  be  aggregated,  but  that  a  single 
demand  must  not  be  divided  and  several  actions  maintained 
upon  it. 1 

§  147.  Jurisdiction  of  Justice  on  guaranty  —  Ten- 
nessee. —  In  Tennessee,  in  1868,  justices  had  jurisdiction  on 
notes  and  indorsements  waiving  demand  and  notice  to  the 
amount  of  five  hundred  dollars,  and  on  other  liabilities  to 
the  amount  of  two  hundred  and  fifty  dollars.  It  was  held 
that  a  written  guaranty  to  pay  a  judgment  against  another 
person  rendered  upon  such  a  note  for  a  sum  greater  than 
the  latter  amount,  and  less  than  the  former,  was  not  within 
the  jurisdiction  of  a  justice.9 

§  148.  Jurisdiction  not  affected  by  set-off  replied  to  a 
plea  of  set-off  —  Vermont.  —  In  Vermont  it  is  the  law 
that  the  numerical  limit  of  a  justice's  jurisdiction  is  not 
affected  by  the  plaintiff's  set-off  set  up  by  way  of  replication 
to  the  defendant's  plea  of  set-off.  It  is  held  to  be  an 
answer  to  the  plea,  not  a  substantive  addition  to  the  plain- 
tiff 's  "  matter  in  demand,"  but  in  reduction  of  defendant's 
set-off.  Thus  the  limit  of  the  jurisdiction  being  two  hun- 
dred dollars,  plaintiff's  matter  in  demand  one  hundred  and 
eighty-five  dollars,  defendant  pleaded  a  set-off  to  which 
plaintiff  replied  a  set-off  of  twenty-five  dollars.  The  jus- 
tice was  held  to  have  jurisdiction  although  the  aggregate  of 

i  Neckerson  v.  Rockwell,  90  111.  460.  See,  also,  on  this  subject  tbe  following 
oases:  Mallook  v.  Krone,  78  111.  110;  Bnckner  v.  Thompson,  11  111. 568;  Casselberry  v. 
Forguear,  27  111.  170;  Camp  v.  Morgan,  21  HI.  265 ;  Matthias  v.  Cook,  81 UL  84;  Lucas 
v,  Le  Compte,  42  III.  808 ;  Thompson  v.  Button,  51  111.  213. 

*  White  v.  Buchanan,  6  Cold.  82. 
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plaintiff's  demands  exceeded  the  limit,  presumably  because 
the  plaintiff  could  recover  nothing  on  his  twenty-five  dollar 
claim  unless  the  defendant  was  allowed  his  set-off.1 

§  149.  Jurisdiction  —  May  be  given  by  a  remittitur  — 
Effect  of  remittitur — Alabama.  —  A  plaintiff  is  at  per- 
fect liberty  to  remit  enough  of  his  demand  to  bring  the 
remainder  within  the  jurisdiction  of  a  justice,  but  if  he 
does  he  will  be  held  to  the  strict  consequences  of  his  action. 
The  amount  remitted  is  absolutely  forgiven  and  his  right 
to  it  cannot  be  afterwards  asserted.  To  make  such  a  remis- 
sion he  must  deduct  it  from  bis  own  claim,  he  cannot  give 
the  justice  jurisdiction  by  crediting  his  demand  with  a  set- 
off held  by  the  defendant,  for  a  set-off  is  the  property  of 
the  defendant  which  he  may  insist  on  or  forgo,  plead  it  as  a 
defense  pro  tanto,  or  bring  a  separate  suit  on  at  his  pleas* 
are.  If,  therefore,  to  give  jurisdiction  to  the  justice  the 
plaintiff  remits  the  amount  which  he  owes  to  the  defendant, 
he  does  not  thereby  extinguish  the  counter-claim  of  the  de- 
fendant, he  only  forgives  that  much  of  his  own  demand  and 
the  defendant  may  sue  upon  the  counter-claim  and  obtain 
judgment  upon  it.9  And  upon  the  same  principle  if  the 
plaintiff  holding  a  demand  against  the  defendant  for  an 
amount  in  excess  of  the  justice's  jurisdiction  by  a  remittitur 
obtains  judgment  for  the  full  amount  of  the  justice's  juris- 
diction and  afterwards  brings  suit  in  a  court  of  general 
jurisdiction  for  the  full  amount  of  his  ciaim,  the  justice's 
judgment  is  sufficient  to  support  a  plea  of  former  recovery 
not  only  for  the  amount  of  the  judgment  but  for  the  re- 
mainder of  the  whole  demand,  for  the  judgment  for  the 
full  amount  of  the  justice's  jurisdiction  operated  of  itself 
as  a  remittitur  of  the  balance  of  the  claim  for  which  no 
judgment  was  rendered.8 

*  Talbot  v.  Robinson,  43  Vt.  696. 
J  Wharton  v.  King,  60  Ala.  80S. 

•  Darts  v.  Bed  sole,  69  Ala.  868. 
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§  150.  Remittitur  must  be  entered  before  Judgment 
is  rendered  —  Arkansas.  —  It  is  very  true  that  a  plaintiff 
may  remit  or  forego  part  of  his  claim  and  thereby  give 
jurisdiction  to  the  justice,  but  it  is  equally  true  that  the 
remittitur  must  be  entered  before  the  judgment  is  rendered. 
A  judgment  rendered  by  a  justice  for  a  larger  sum  than  the 
law  authorizes  is  simply  and  absolutely  void  and  incapable 
of  being  cured  by  any  subsequent  proceeding  on  the  part 
of  the  plaintiff,  and  is  of  no  avail  as  a  set-off  against  an- 
other judgment.1 

§  151.  Amount  of  demand  the  criterion  —  Remittitur 
in  f  raudem  legis  —  Rule  on  that  subject  —  Quaere  —  Mis- 
sissippi. —  The  sum  sued  for  is  the  test  of  a  justice's  juris- 
diction in  cases  of  money  demands  for  a  sum  certain,  and 
for  the  value  of  the  property.  But  if  it  appears  to  the 
satisfaction  of  the  court,  that  in  fraud  of  the  law,  the 
amount  has  been  intentionally  diminished  for  the  purpose 
of  giving  the  justice  jurisdiction,  it  would  seem  that 
the  action  can  not  be  sustained.  Thus,  in  Mississippi, 
the  limit  of  a  justice's  jurisdiction  being  one  hundred  and 
fifty  dollars,  and  suit  having  been  brought  for  killing  a 
mule  and  the  damages  laid  at  that  sum,  the  appellate  court 
held  that  unless  it  should  appear  not  only  that  the  mule  was 
worth  more  than  one  hundred  and  fifty  dollars,  but  that 
the  plaintiff  had  purposely  demanded  less  for  the  purpose 
of  giving  jurisdiction  the  action  could  not  be  defeated. * 
It  is  little  difficult  to  see  why,  upon  principle,  a  plaintiff*  who 
preferred  the  nimble  sixpence  to  the  slow  shilling  cannot  be 
permitted  to  forego  and  remit  part  of  his  just  dues  to  se- 
cure the  remainder  more  speedily  and  more  certainly  as 
well  before  the  beginning  of  his  suit,  as  during  its  progress, 
or  at  its  conclusion. 


l  Hanna  v.  Morrow,  48  Ark.  107. 
s  Bobs  v.  Natch©*,  etc,  Co.,  f  1  Was. 
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§  152.  Jurisdiction  of  official  bond  where  governed 
by  the  penalty —  Rule  as  to  a  common-law  bond  —  Mich- 
igan.—  The  rule  is  laid  down  in  Michigan  by  Judge 
Cooley  that  when  an  action  is  brought  on  an  official  bond 
the  test  of  the  jurisdiction  is  the  penalty  of  the  bond,  and 
if  that  exceeds  the  limit  prescribed  by  statute  for  justices' 
courts  they  have  no  cognizance  of  the  case  no  matter  bow 
inconsiderable  may  be  the  amount  actually  in  issue.  Aud 
the  reason  of  the  rule  is  that  in  case  of  an  official  bond  such 
as  that  of  an  administrator,  the  judgment  for  the  penalty 
stands  as  security  in  case  of  further  breaches,  and  other 
parties  than  those  first  suing  may  have  scire  facias  upon  it. 
Upon  a  common-law  bond,  however,  an  action  will  lie  in  a 
justice's  court  for  any  amount  within  his  jurisdiction, 
although  the  penalty  of  the  bond  may  greatly  exceed  that 
sum.  In  that  case  the  amount  sued  for,  not  the  penalty, 
fixes  the  jurisdiction.  There  can  be  but  one  recovery  on 
such  a  bond  and  no  scire  facias.1 

§  153.  Justices  have  no  Jurisdiction  of  suits  on  offi- 
cial bonds,  the  penalty  of  which  exceeds  their  numeri- 
cal limit  —  Missouri.  —  The  jurisdiction  of  justices  in 
cases  upon  official  bonds  and  other  bonds  with  collateral 
conditions  depends  upon  the  language  of  the  statutes  by 
which  the  jurisdiction  is  limited.  In  Missouri  justices  have 
jurisdiction  in  civil  cases  "when  the  sum  demanded  exclu- 
sive of  interest  and  costs  does  not  exceed  $150,"  9  The 
sum  demanded  is  held  to  be  the  full  amount  of  the  penalty 
of  the  bond  ;  the  judgment  is  for  this  amount  with  a  further 
judgment  that  the  plaintiff  have  execution  for  the  damages 
assessed.8  The  judgment  remains  a  security  for  any  dam- 
ages that  may  be  thereafter  sustained  by  a  further  breach  of 


l  DvfM  v.  Dean,  08  Mich.  887. 
«  Rev.  State.  Mo.  (1879),  f  8886. 
8  Bey.  8UU.  Mo.  (1879),  H  570, 071. 
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the  bond,  recoverable  by  scire  facias.1  Judgment  cannot 
be  rendered  for  the  damages  alone,2  and  consequently  a  jus- 
tice can  have  no  jurisdiction  of  an  official  bond  the  penalty 
of  which  exceeds  $150,  because  the  judgment,  if  he  ren- 
ders one  at  all,  must  needs  be  for  the  penalty  of  the  bond 
and  for  more  than  $150  the  limit  of  his  jurisdiction.8 

§  154.  Judgment  by  confession — Criterion  of  juris- 
diction —  Indiana.  —  The  jurisdiction  of  a  justice  upon  a 
confession  of  judgment  is  in  Indiana  limited  to  three  hun- 
dred dollars.  A  note  for  that  sum  made  on  the  same  day 
on  which  judgment  was  confessed  upon  it,  but  antedated 
three  days  and  purporting  to  bear  interest  at  eight  per  cent 
and  payable  one  day  after  date  was  held  to  be  within  the 
jurisdiction  of  the  justice  and  his  judgment  for  $300  upon 
the  confession  declared  valid.  The  court  said  that  the  cri- 
terion of  jurisdiction  is  the  amount  demanded,  and  that  the 
note  although  antedated  was  in  fact  made  and  delivered  on 
the  day  the  judgment  was  confessed,  and  for  the  purpose  of 
being  the  foundation  of  a  confessed  judgment,  and  that, 
therefore  on  that  day  no  more  than  three  hundred  dollars 
were  due  upon  it.4 

§  155.  Action  for  penalty  is  a  civil  action  —  Indiana.  — 

An  action  to  recover  a  penalty  for  violating  an  ordinance  of 
a  municipal  corporation  is  a  civil  action.  The  jurisdiction 
of  a  justice  in  such  an  action  is  therefore  governed  by  the 
statute  regulating  his  proceedings  in  civil  cases.* 

§  156.  Criterion  of  numerical  Jurisdiction — Amount 
demanded  —  Indiana. — The  numerical  jurisdiction  of  a 
justice  is*  measured  not  by  the  amount  of  the  judgment  ren- 

1  Rer.  8tat8.  Mo.  (1879),  f|  573, 574. 

2  state  v.  Fitzpatriek,  64  Mo.  185. 

3  Pitman  v.  Dwyer,  8  Mo.  App.  570;  State  v.  Emerltn*.  12  Mo.  App.  98.    See,  alio. 
State  v.  Porter,  69  X.  0. 140;  State  v.  Bonaseau,  71  N.0. 194. 

«  Callaway  v.  Ryram,  95  Ind.  423. 

'  Olerenger  v.  BushTille,  90  Ind.  258;  Town  of  Brookrille  v.  Gaffle,  73  Ind.  107. 
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dered,  bat  by  the  amount  in  controversy.  Hence  a  judg- 
ment for  one  hundred  and  fifty-six  dollars  rendered  by  a 
justice  in  Indiana  was  held  void  because  the  plaintiff 's  claim, 
there  being  no  remittitur  before  judgment,  exceeded  two 
hundred  dollars,  which  was  the  limit  in  that  State.  The  ac- 
tion was  in  replevin  for  property  valued  at  fifty  dollars, 
damages  claimed  fifty  dollars,  and  by  another  paragraph  a 
claim  for  one  hundred  and  six  dollars  "  additional "  was 
set  up,  the  aggregate  being  two  hundred  and  six  dollars. 
It  was  held  that  the  judgment  was  void  and  that  the  con- 
stable could  not  be  held  liable  for  not  executing  a  writ  of 
fieri  facias  issued  upon  a  void  judgment.1 

§  157.  Jurisdiction — Numerical — Controlled  by  plead- 
ings, not  by  Judgment  —  Iowa.  —  The  rule  as  to  the  numer- 
ical jurisdiction  of  a  justice  is  that  if  it  be  shown  by  the 
pleadings  that  the  amount  in  controversy  exceeds  the  pre- 
scribed limit  the  justice  has  no  jurisdiction,  and  the  defect  is 
in  no  degree  amended  by  the  rendition  of  a  judgment  for  a 
sum  within  the  limit.  It  is  not  the  amount  actually  due, 
but  the  amount  demanded  which  controls  the  jurisdiction. 
While  this  is  very  true,  it  may  nevertheless  happen  that  the 
judgment  of  a  justice  for  a  sum  above  the  limit  may  be 
rendered  against  a  garnishee.  Costs  are  not  included  as  part 
of  the  sum  to  which  a  justice's  judgment  is  limited,  and 
if  the  aggregate  debt  and  costs  exceed  the  prescribed 
limit,  the  justice  may,  in  a  proper  case,  render  a  judgment 
against  a  garnishee  for  that  sum,  as  debt,  and  add  to  it  the 
costs  of  the  garnishment.9 

$  158.  Jurisdiction — Numerical — Controlled  by  amount 
due  and  demanded  when  suit  is  brought  —  Texas.  — The 


i  State  v.  Forry,  64  Ind.  960;  Horton  v.  Sawyer,  59  Ind.  587;  May  v.  Dooley,  59  Ind. 
07;  Pritchard  v.  Bartholomew,  45  Ind.  219;  Cafford  v.  Dudgeon, 38  Ind.  512;  Harrell 
v.  Hammond,  25  Ind.  104;  Boggs  v.  Near,  20  Ind.  895;  Leathers  v.  Hogan,  17  Ind.  242; 
Guard  ©.  Circle,  16  Ind.  401 ;  Galley  v.  Laybrook,8  Ind.  285;  Barnum  v.  Small,  4  Ind.  48. 

«  Gillet  v.  Richards,  46  Iowa,  652. 
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numerical  limit  of  jurisdiction  in  case  of  a  money  demand 
is  controlled  by  the  amount  due  when  the  suit  is  brought. 
In  Texas  the  jurisdiction  of  justices  on  demands  of  that 
character  is  exclusive  up  to  the  amount  of  two  hundred 
dollars.  In  a  case  pending  in  a  district  court  the  amount 
demanded  was  less  than  that  sum ;  there  was  a  general 
demurrer,  which  was  overruled  and  judgment  rendered  for 
the  plaintiff.  Upon  error  it  was  held  that  the  district  court 
had  no  jurisdiction  and  should  have  transferred  the  case  to 
the  proper  justice  court,  in  accordance  with  the  law  then 
in  force.1 

§  159.  Numerical  limit  —  Rule  as  to  interest  —  Mis- 
sissippi.—  In  Mississippi  the  jurisdiction  of  a  justice  is 
limited  numerically  by  the  amount  in  controversy,  and 
what  is  that  amount  has  been  itself  a  matter  of  some 
question.  It  has  been  pretty  clearly  settled  that  costs  and 
damages  form  no  portion  of  the  jurisdictional  amount,  as 
they  are  merely  incidents  to  the  breach  and  enforcement 
of  the  contract.  And  the  same  rule  is  applied  to  accumu- 
lated interest,  which  is  held  to  form  no  part  of  the  amount 
in  controversy,  considered  with  reference  to  jurisdiction. 
"  Except  as  created  by  statute  interest  does  not  exist, 
though  in  cases  not  provided  for  it  may  be  allowed  by  way 
of  damages."  In  a  case,  therefore,  originating  before  a 
justice,  in  which  judgment  was  rendered  for  $49.30  exclu- 
sive of  costs,  appeal  taken  to  the  circuit  court,  and  after 
six  years,  judgment  rendered  therein  for  the  defendant,  the 
supreme  court  declined  to  take  jurisdiction  upon  writ  of 
error,  because  the  "  amount  in  controversy  "  was  less  than 
fifty  dollars,  that  being  the  limit  of  its  jurisdiction.  The 
accumulated  interest  would,  of  course,  have  raised  the 
amount  above  fifty  dollars,  but  of  that  interest  the  court 
decided  it  could  take  no  cognizance  for  jurisdictional  pur- 


1  Clark  v.  Brown,  48  Tex.  213 
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poses.  Its  jurisdiction  was  limited  to  cases  in  which  the 
amount  in  controversy  exceeded  fifty  dollars.  The  judg- 
ment of  the  justice  and  the  note  upon  which  it  was  rendered 
fell  short  of  that  amount,  and  that  settled  the  question  of 
jurisdiction.1 

§  160.  Plaintiff  may  in  attachment  case  remit  part 
of   his    demand   to    give    jurisdiction  —  Alabama. — In 

Alabama  it  is  competent  for  the  plaintiff  in  an  attachment 
suit,  where  the  sum  claimed  is  above  the  jurisdiction  of  the 
justice,  to  release  as  much  of  his  demand  as  will  bring  the 
amount  within  the  numerical  limit  of  the  justice's  jurisdic- 
tion. And  this  he  may  do  "  before  the  cause  is  called  for 
trial/'  and  against  the  objection  of  the  defendant.3 

§161.  Jurisdiction  —  Numerical  — Fixed  by  demand  — 
Not  by  Judgment — Accumulation  of  interest  will  not 
defeat  jurisdiction  —  Indiana. — In  Indiana  it  is  the  law 
that  the  numerical  jurisdiction  of  a  justice  is  fixed  by  the 
amount  claimed  as  due  at  the  time  the  suit  is  brought,  and 
that  jurisdiction  is  not  defeated  by  the  fact  that  the  accumu- 
lation of  interest  between  that  time  and  the  rendition  of 
final  judgment  upon  appeal  in  the  circuit  court  has  swollen 
the  demand  to  an  amount  above  the  jurisdiction  of  the  jus- 
tice. The  circuit  court  in  such  case  may,  therefore,  ren- 
der a  judgment  for  the  full  amount  found  due  although  it 
exceeds  the  limit  of  the  justice's  jurisdiction.3 

§  162.  Jurisdiction  —  Where  exclusive  under  fifty  dol- 
lars —  Official  bonds  —  Maryland.  —  In  Maryland  the 
original  jurisdiction  of  justices  is  in  general  exclusive  in  all 


l  Jackson  v.  Whitfield,  51  Miss.  202.    On  this  subject  see  Hedgecock  ©.  Darts,  64 
K.  0. 680;  Birch  v.  Howell,  8  Ired.  468;  Moore  t>.  Fuller,  2  Jones  (N.  0.),  205;  Easton 
v.  Vandorn,  Walker  (Miss.),  214;  Homer  v.  Kirk  wood,  25  Miss.  95;  Howcott  v.  Col- 
lins, 23  Miss.  898;  Houston  v.  Crutcher,  81  Miss.  51 ;  Work  v.  Glaskins,  38  Miss.  689. 
J  8olomon  v.  Boss,  49  Ala.  198. 
*  Barges  v.  Farrar,  55  Ind.  41. 
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« 

cases  in  which  the  amount  involved  is  less  than  fifty  dollars. 
But  the  act  which  gives  them  cognizance  of  actions  on  bonds 
with  condition  applies  only  to  bonds  conditioned  for  the 
payment  of  money,  not  to  the  official  bonds  of  sheriffs  and 
other  like  officers.  Hence,  it  is  held  that  a  justice  has  not, 
and  the  circuit  court  has,  jurisdiction  to  render  a  judgment 
on  a  sheriff 's  official  bond  for  a  less  sum  than  fifty  dollars.1 

§  163.  Interest  —  If  stipulated  in  a  note  is  for  Juris- 
dictional purposes  part  of  the  principal  —  Rule  as  to 
forgery  of  a  note  —  Wisconsin.  —  In  Wisconsin  it  is  the 
law  that  a  justice  has  no  jurisdiction  of  a  note  which  with 
the  interest  stipulated  on  its  face  exceeds  the  jurisdictional 
numerical  limit,  although  without  the  interest  so  stipulated 
the  amount  of  the  note  would  have  been  within  the  limit. 
And  it  is  no  matter  so  far  as  the  jurisdiction  is  concerned 
that  the  note  is  a  forgery.  To  pronounce  it  such  the  jus- 
tice must  needs  have  jurisdiction  over  it  which  he  cannot 
have  unless  the  amount  apparently  due  upon  its  face  is 
within  his  numerical  limit.9 

§  164.  Jurisdiction  may  be  conferred  over  all  causes 
reducible  to  a  pecuniary  standard  within  the  numerical 
limitation  —  Mississippi.  —  In  Mississippi,  the  constitution 
provides  that  justices  shall  have  jurisdiction  "  limited  to 
causes  in  which  the  principal  of  the  amount  in  controversy 
shall  not  exceed  $150."  In  the  construction  of  this  clause 
of  the  constitution,  it  is  held  that  under  it,  "  the  Legisla- 
ture may  confer  cognizance  in  causes  (civil  causes),  and  it 
is  left  to  its  discretion  to  select  the  causes  (the  subjects)/' 
And  as  "  causes  "  is  a  broad  term  it  may  as  well  include 
suits  for  a  chattel,  or  for  a  tort,  as  for  a  debt,  and,  there- 
fore, wherever  the  matter  in  controversy  could  be  reduced 


l  State  v.  Tabler,  41  Md.  286. 
s  Butler  v.  Wagner,  35  Wis.  54. 
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to  a  pecuniary  standard,  it  was  competent  for  the  Legisla- 
ture to  confer  jurisdiction  upon  justices  over  every  variety 
of  civil  action  in  which  the  cause  of  action  could  be  reduced 
to  a  pecuniary  standard,  subject  only  to  the  numerical  lim- 
itation prescribed  by  the  constitution.1 

§  165.  Official  bond  —  Jurisdiction  of  Justice  in  action 
upon  —  Mississippi.  —  In  Mississippi,  a  justice  has  jurisdic- 
tion of  an  action  upon  an  official  bond  if  the  amount  of 
damages  claimed  does  not  exceed  one  hundred  and  fifty 
dollars,  although  the  penalty  of  the  bond  is  a  very  much 
larger  sum.  The  court  holds  that  the  action  is  not  upon 
the  bond  for  a  sum  certain,  nor  is  the  bond  for  a  liquidated 
amount,  nor  is  it  a  bond  for  the  payment  of  money.  The  suit 
is  brought  to  recover  damages  for  an  act  in  the  nature  of  a 
tort.  This  rule  prevails  in  a  number  of  the  States  as  else- 
where noted,  but  the  rule  most  consistent  with  the  analo- 
gies of  the  law,  is  that  on  an  official  bond  the  action  is  debt, 
the  penalty  is  recovered,  but  the  judgment  is  to  be 
discharged  by  the  payment  of  the  damages.  Under  this 
rule,  a  justice  could  have  no  jurisdiction  unless  the  penalty 
of  the  bond  was  within  the  numerical  limit.3 

§  166.  Jurisdiction  —  Numerical — Rule  as  to  credits- 
Pennsylvania. —  The  rule  in  Pennsylvania  as  to  payments 
and  credits  as  connected  with  the  numerical  jurisdiction  of 
a  justice  is  that  however  large  the  claim  may  have  been, 
yet  if  it  has  been  reduced  by  direct  payments  to  a  sum 
within  the  numerical  limit  ($100),  the  justice  has  jurisdic- 
diction ;  but  a  creditor  whose  demand  exceeds  the  limit 
cannot  give  jurisdiction  to  the  justice  by  allowing  a  credit  to 
ther  defendant  of  a  distinct  and  independent  debt,  so  as  to 
reduce  his  own  demand  below  the  limit.     And  no  part  of 

i  Ben  v.  West  Point,  51  Miss.  282. 
*  State  v.  Luckey,  51  Miss.  528. 

9  129 


§    167  JUSTICES  —  JURISDICTION.  [PABT  II. 

the  principal  can  be  thrown  away  in  order  to  give  the  juris- 
diction. The  true  meaning  and  intent  of  the  law  confer- 
ring jurisdiction  upon  justices  is  that  they  shall  not  inves- 
tigate or  consider  any  claim  in  excess  of  the  numerical  limit. 
It  is  the  sum  demanded,  not  the  amount  of  the  judgment 
which  gives  the  jurisdiction.  If,  therefore,  the  plan  tiff's 
demand  exceeds  the  limit  and  the  judgment  is  within  it 
because  of  set-off  claimed  by  the  defendant  and  allowed  — , 
the  justice  has  no  jurisdiction.1 

§  167.  Jurisdiction  —  Of  Justices  —  Numerically  lim- 
ited and  special — Missouri. — In  Missouri  it  is  the  law 
that  justices  shall  have  original  jurisdiction  of  all  civil 
actions  for  the  recovery  of  money,  whether  founded  on  con- 
tract or  on  tort,  or  on  a  bond  or  undertaking  given  in  pur- 
suance of  law  in  a  civil  action  or  proceeding,  or  for  a  pen- 
alty or  forfeiture  given  by  statute  when  the  sum  demanded 
exclusive  of  interest  and  costs  does  not  exceed  one  hundred 
and  fifty  dollars.  Besides  this  jurisdiction  thus  numeri- 
cally limited,  justices  have  jurisdiction  "of  all  actions 
against  any  railroad  company  in  this  State  to  recover  dam- 
ages for  the  killing  or  injurying  horses,  mules,  cattle  or 
other  animals  within  their  respective  townships,  without 
regard  to  the  value  of  such  animals,  or  the  amount  claimed 
for  killing  or  injuring  the  same."  3  And  in  that  State  rail- 
road companies  are  declared  by  statute  to  be  liable  in  double 
the  amount  of  all  damages  which  shall  be  done  by  their 
agents,  engines,  etc.,  to  horses,  cattle,  etc.,  when  such  com- 
panies fail  to  discharge  the  duty  of  fencing  their  track  in 
the  manner  prescribed  by  law.3  Under  these  two  statutes 
construed  together  it  is  held  that  a  justice  has  jurisdiction 
of  any  action,  no  matter  how  great  the  amount  demanded, 

l  Peter  v.  Sohlosser,  81  Pa.  St.  489. 
a  1  Ber.  Stats.  Mo.  (1879),  f  9835. 
a  1  Eev.  State.  Mo.  (1879),  f  809. 
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instituted  against  a  railroad  company  to  recover  damages 
for  injuries  inflicted  upon  horses  or  other  animals  by  the 
employes  or  agents  of  such  railroad  company,  and  if  the 
case  falls  within  the  provisions  of  the  statute  last  cited,  the 
railroad  company  being  in  default  in  the  matter  of  fencing 
its  track,  the  justice  may  render  a  judgment  for  double  the 
damages  found  in  favor  of  the  plaintiff,  and  this  although 
the  actual  injury  exceeds  the  ordinary  jurisdiction  of  the 
justice.  It  is  proper  to  remark,  however,  that  the  act  so 
far  as  it  doubles  the  damages  is  punitive  in  its  character 
and  must  be  strictly  construed.1 

$  168.  Amount  demanded  the  test  of  numerical  juris- 
diction—  Ohio.  —  In  Ohio  it  is  the  amount  claimed  by 
the  plaintiff  that  fixes  the  jurisdiction  of  the  justice,  not 
the  amount  of  the  instrument  upon  which  the  suit  is  brought. 
Thus  a  plaintiff  claimed  three  hundred  dollars,  the  limit  of 
a  justice's  jurisdiction  in  that  State,  and  founded  his  action 
on  a  note  for  $310.53.  The  court  held  that  the  justice  had 
jurisdiction  but  that  the  plaintiff  under  the  statute  of  the 
State  (  section  108  of  th6  justice's  act)  must  remit  the  excess 
over  three  hundred  dollars.3 

§  169.  Jurisdiction  —  Maybe  conferred  by  remitting 
the  excess  above  the  limit  —  Rule  as  to  crediting — In- 
diana—  Illinois.  —  In  Indiana  it  is  the  law  that  a  party 
holding  a  demand  which  exceeds  the  numerical  limit  of  a 
justice's  jurisdiction  may  confer  jurisdiction  upon  the  jus- 
tice by  remitting  so  much  of  his  claim  as  may  be  in  excess 
of  that  limit.8  In  Illinois  too  a  creditor  may  by  remitting 
a  part  of  his  demand  give  jurisdiction  to  a  justice  if  his 
debt  exceeds  the  jurisdictional  limit,  and  in  like  manner 
may  effect  the  same  purpose  by  crediting  his  note  with  a 

i  Parish  v.  Missouri,  etc.,  Co.,  68  Mo.  284. 

*  Butcher  v.  Smith,  89  Ohio  St.  604. 

a  Witt  v.  Hereto,  6  Bias.  (C.  O.)  474;  Remington  v.  Henry,  6  Blackf.  68. 
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sum  which  he  owes  the  defendant  even  if  that  debt  is  not 
due  when  the  credit  is  given.1 

§  170.  Jurisdiction  —  Fixed  by  amount  stated  in  sum- 
mons—  Iowa.  —  In  Iowa,  it  is  the  amount  specified  in  the 
notice  issued  to  the  defendant  by  the  justice  (equivalent  to 
a  summons),  which  fixes  the  jurisdiction  of  the  justice. 
And  hence  a  notice  to  a  defendant  that  the  plaintiff  claims 
of  him  "three  hundred  dollars  justly  due  from  you  on 
your  promissory  note  with  ten  per  cent  attorney's  fees 
thereon,"  fixes  the  jurisdictional  amount  at  three  hundred 
dollars.  The  statement  as  to  attorney's  fees,  must  be  re- 
garded as  merely  descriptive  of  the  note  and  not  designed 
to  add  the  attorney's  fees  to  the  amount  of  three  hundred 
dollars.2 

§  171.  Title  to  land — To  defeat  jurisdiction  of  a  jus- 
tice, it  must  be  made  to  appear  to  be  involved  to  the 
satisfaction  of  the  court  that  tries  the  question  of  jur- 
isdiction.—  As  a  general  rule  justices  throughout  the 
United  States  are  forbidden  to  entertain  questions  involv- 
ing the  title  to  real  estate.  To  defeat  the  jurisdiction  of 
the  justice,  however,  it  is  necessary  that  the  record  should 
show  that  the  title  to  real  estate  is  one  of  the  questious  at 
issue  between  the  parties.  It  is  not  sufficient  for  the  de- 
fendant merely  to  allege  that  the  title  is  involved  in  the 
suit,  the  fact  must  appear  to  the  satisfaction  of  the  court 
before  which  the  question  of  jurisdiction  is  raised.  Thus, 
when  a  tenant  sued  for  rent  of  land,  answered  that  the  land 
was  not  the  plaintiff 's  property,  but  belonged  to  another 
person,  his  answer  was  held  insufficient,  without  more,  to 
oust  the  jurisdiction  of  the  justice.  If  the  relation  of 
landlord  and  tenant  existed,  the  title  to  the  land  could  not 

1  Raymond  v.  Strobel,  24  111.  113 ;  Koreoeki  v.  Foster,  SO  HI.  83.    See,  also,  Simpson 
v.  Updegraff,  (1  Scam.)  2  III.  693 ;  Bates  v.  Bulkey,  (2  Gil.)  7  111.  389. 

2  Long  v.  Loofhran,  41  Iowa,  643. 
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be  involved,  for  the  tenant  could  not  dispute  his  landlord's 
title.  The  real  issue  was,  whether  the  defendant  was  the 
plaintiff 's  tenant,  if  he  was,  it  was  immaterial  whether  the 
plaintiff  had  a  good  title  or  a  bad  title,  or  no  title  at  all, 
the  defendant  was  in  either  case  bound  to  pay;  if  the  de- 
fendant was  not  the  plaintiff's  tenant  he  was  not  bound  to 
pay,  no  matter  who  was  the  owner  of  the  land.  And  in 
either  case  the  justice  had  jurisdiction  of  the  case.1  In 
California  there  is  a  like  ruling.  The  plaintiff  declared 
upon  a  lease,  and  the  defendant  in  bar  of  the  action  alleged 
title  in  another  person.  The  court  said  that  if  the  defend* 
ant  entered  under  a  lease  he  could  not  dispute  his  land- 
lord's title.  If  he  did  not  enter  under  a  lease  the  plaintiff 
could  not  recover  in  the  action  because  he  had  based  it 
upon  a  lease.  The  allegation  of  title  in  another,  could 
create  therefore  only  an  immaterial  issue,  and  could  not 
operate  to  oust  the  jurisdiction  of  the  justice.3 

§  172.  Same  subject  continued.  — The  rule  on  this  sub- 
ject in  Indiana  is  thus  stated  in  the  statute  of  that  State : 
"  If  th$  title  to  land  shall  be  put  in  issue  by  plea  supported 
by  affidavit,  or  shall  manifestly  appear  from  the  proof  on 
the  trial  to  be  in  issue,  the  justice  shall  without  further 
proceeding,  certify  the  cause  and  papers  to  the  circuit  court 
of  the  proper  county  where  the  same  shall  be  tried.8  Con- 
struing this  statute  the  supremo  court  held  that  an  answer 
by  a  defendant  in  an  action  of  forcible  entry  and  detainer, 
in  which  it  was  alleged  that  the  plaintiff  had  voluntarily 
vacated  the  premises,  and  that  the  defendant  had  peaceably 
taken  possession  of  the  same  as  the  lessee  of  one  who  had 
purchased  the  property  at  sheriff's  sale  upon  the  foreclos- 
ure of  a  mortgage,  did  not  put  in  issue  the  title  of  the  land, 


l  Gordon  v.  Henderson,  37  Ark.  120. 
'  Ghiridelli  v.  Greene,  66  Cal.  629. 
3  Rev.  Stats.  Ind.  (1876) .  p.  607. 
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but  only  the  voluntary  abandonment  of  the  plaintiff,  and  the 
peaceable  entry  and  possession  of  the  defendant,  and  con- 
sequently the  case  was  within  the  jurisdiction  of  the  jus- 
tice.1 

§  173.  Title  to  land  —  Justices  have  no  jurisdiction 
when  it  is  collaterally  involved.  —  The  rule  that  justices 
are  not  permitted  to  adjudicate  cases  in  which  the  title 
to  real  estate  may  be  involved,  prevails  very  generally 
throughout  the  United  States,  and  it  is  not  only  applicable 
to  cases  in  which  the  land  itself  may  or  may  not  change 
hands,  according  to  the  decision  which  the  justice  may  ren- 
der, but  also  to  those  cases  in  which  the  title  is  collaterally 
involved.  Thus,  in  Missouri,  an  action  was  brought  in  a 
justice's  court  for  damages  for  an  alleged  breach  of  war- 
ranty of  title  to  a  lot  of  land  sold  by  defendant  to  plaintiff. 
The  title  or  right  of  ownership  of  the  land  was  not  directly 
in  issue,  but  the  supreme  court  held  that  within  the  terms 
of  the  statute  the  title  to  the  land  was  in  controversy  and 
the  justice  had  no  jurisdiction.2 

§  174.  Title  to  land — Justice  has  no  jurisdiction  of 
easements.  —  Not  only  are  justices  debarred  from  adjudi- 
cating actions  in  which  the  title  to  land  is  involved,  but  in 
many  of  the  States  incidental  rights  connected  with  the  use 
and  enjoyment  of  real  property  are  also  withdrawn  from 
their  consideration.  In  Michigan  the  statute  provides  that, 
"  no  justice  of  the  peace  shall  have  cognizance  of  real  ac- 
tions, actions  for  the  disturbance  of  a  right  of  way  or  other 
easement.9'8  Upon  this  statute  the  supreme  court  held 
that  an  agreement  in  writing  authorizing  the  plaintiff  to  haul 
over  defendant's  land,  if  it  created  an  easement,  was  not 


1  Mellon  v.  Damott,79  Ind.  SOS. 

2  BredweU  v.  Loan,  etc.,  Oo.»  76  Mo.  32L 
s  Comp.  Law  Mien.,  §  6960. 
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cognizable  in  a  justice's  court;  if  it  did  not  create  an  ease- 
ment, it  was  a  mere  license,  revocable  at  the  grantor's 
pleasure  and  in  either  case  the  justice  could  render  no  judg- 
ment for  the  plaintiff.  And,  further,  that  upon  appeal  in 
the  circuit  court  no  amendment  could  save  the  case,  for 
the  appeal  took  up  the  case  that  was  before  the  justice 
and  in  the  higher  court  no  amendment  except  of  form 
could  be  allowed,  none  certainly  that  would  confer  juris- 
diction.1 

§  175.  Tide  to  land  —  Justices  have  no  jurisdiction 
of  technical  waste  —  They  have  for  damage  to  real  estate, 
actual  waste.  —  The  jurisdiction  of  justices  certainly  does 
not  include  actions  in  which  the  title  to  real  property  is  in- 
volved, nor  actions  for  "  waste  "  considered  in  a  technical 
sense,  but  suits  for  any  cause  of  action  involving  injury  or 
damage  to  real  estate  may  as  well  be  entertained  by  justices 
within  the  prescribed  limits  as  by  courts  of  general  jurisdic- 
tion. Thus  a  tenant  who  had  maliciously  placed  offensive 
matter  in  and  upon  the  demised  premises  was  held  responsi- 
ble in  damages,  although  the  action  was  brought  in  a  jus- 
tice's court.  The  appellate  court  held  that  injuries  of  that 
character  not  amounting  to  actual  destruction,  did  not  con- 
stitute technical  waste,  and  were  therefore  cognizable  in  the 
justice's  court,  and  that  as  the  relation  of  landlord  and 
tenant,  existed  at  the  time  of  the  alleged  injuries,  the  gen- 
eral denial  of  the  defendant's  answer  did  not  put  in  issue 
the  allegations  of  title  in  the  plaintiff's  complaint,  for  the 
obvious  reason  that  the  tenant  cannot  deny  his  landlord's 
title.2 

§  176.  Jurisdiction  of  justices  in  case  of  trespass  on 
land.  — It  has  been  said  that  a  justice  has  no  jurisdiction 
over  easements  or  privileges  appertaining  to  land.     A  dis- 

i  Fowler  *.  Hyland,  48  Mich.  179;  Crosa  v.  Eaton,  48  Mich.  184. 
*  Bandlow  v.  Thieme,  68  Wis.  57. 
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ti  net  ion,  however,  must  be  observed  when  the  cause  of  ac- 
tion is  not  the  right  to  the  easement,  but  a  trespass  upon 
the  undisputed  property  of  the  plaintiff,  in  which  latter  case 
as  title  is  not  involved  directly  or  indirectly,  the  justice  has 
jurisdiction.  Thus,  when  the  defendant  in  the  use  of  a  river 
as  a  highway  for  timber,  floats  his  logs  and  strands  them 
upon  the  plaintiff's  land,  to  his  great  inconvenience,  the 
gravamen  of  the  complaint  was  held  to  be  the  obstruction 
of  the  plaintiff 's  land  by  the  superimposition  of  the  logs, 
and  not  the  obstruction  of  the  public  easement  in  the  free 
passage  of  the  river:  that  it  was  a  trespass  upon  his  un- 
doubted private  property,  not  an  impediment  to  his  use  and 
enjoyment  of  a  public  easement.1 

§  177.  Title  to  land  —  Justices  have  jurisdiction  in 
possessory  actions  between  landlord  and  tenant  —  North 
Carolina.  —  The  rule  that  a  justice  has  no  jurisdiction  iu 
cases  in  which  the  title  to  land  is  involved,  is  of  no  avail  for 
a  tenant  as  against  his  landlord.  In  an  action  brought  by 
his  landlord  against  him  for  possession  of  the  demised  prop- 
erty, either  for  unlawful  detainer  or  forcible  entry  and  de- 
tainer, or  a  summary  proceeding  in  ejectment,  the  tenant 
cannot  set  up  title  in  himself,  nor  in  any  other  person ;  nor 
can  a  third  person  intervene  and  set  up  title  in  himself,  or 
authorize  the  tenant  to  do  so.  The  question  of  title  which 
arrests  further  proceedings  before  the  justice  is  between 
the  parties  to  the  action,  and  a  jurisdiction  once  acquired 
cannot,  upon  a  reasonable  construction  of  the  law,  be  di- 
vested by  the  intervention  of  a  stranger  asserting  superior 
title  in  himself.8 

§  178.  Title  to  land  —  Justice  cannot  proceed  if  the 
question  of  title  is  made  by  a  third  party  lawfully  ad- 


l  Williamson  v.  Haskell,  60  Mich.  364. 
s  Davis  v.  Davis.  83  N.  O.  74. 
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mitted  into    the    cause  as    a  defendant — Indiana. — In 

Indiana,  as  in  other  States,  justices  are  excluded  from  any 
jurisdiction  of  causes  in  which  the  title  to  real  estate  is  in- 
volved. It  is  not  material  that  no  such  question  is  raised 
by  the  pleadings  between  the  original  parties  to  the  action, 
if  it  is  brought  by  a  third  party  admitted  into  the  cause 
and  lawfully  made  a  party  defendant.  Thus  a  plaintiff 
sued  the  defendant  as  his  tenant  holding  over,  a  third  party 
intervened  and  was  admitted  as  a  defendant  without  objec- 
tion, and  filed  a  plea  verified  by  affidavit  that  he  was  the 
owner  of  the  land,  and  his  co-defendant  was  his  tenant. 
This  was  held  to  justify  the  justice  in  certifying  the  cause 
to  the  circuit  court  as  involving  title  to  land.1 

§  179.  Title  to  land  —  When  and  under  what  circum- 
stances it  will  oust  the  jurisdiction  of  justice  —  Wis- 
consin. —  The  rule  as  to  ousting  the  jurisdiction  of  justices 
in  cases  involving  the  title  to  land  seems  to  be  this  :  If  it 
appears  by  the  plaintiff's  own  showing  that  the  title  to  land 
is  in  question  and  disputed  by  the  defendant,  the  justice 
must  dismiss  the  action.  If  the  defendant  contests  the 
plaintiff's  title  to  land,  or  relies  upon  title  in  himself  or  in  a 
stranger  as  a  defense  to  the  action  he  must  plead  such 
title  and  have  the  case  certified  to  the  circuit  or  other 
proper  court,  and  if  he  neglects  to  do  so  at  the  proper 
time  and  in  the  prescribed  manner  he  cannot,  in  defense, 
produce  any  testimony  tending  to  impeach  plaintiff's  title 
or  otherwise  to  bring  into  question  the  title  to  real  property. 
It  is  not  sufficient  to  oust  the  justice's  jurisdiction  that  the 
pleading  shall  show  that  the  title  to  land  may  come  into  ques- 
tion, it  must  appear  that  it  will  do  so.2 

§  180.  Title  to  land —  If  it  arises  in  the  pleadings  or 
trial  the  case  must  be  certified  to  the  superior  court  — 

l  Bebbler  v.  Walker,  69  Ind.  362. 
*  Ohre  v.  Brass,  46  Wis.  442. 
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Michigan.  — In  Michigan  it  is  the  law  that  when  a  justice 
finds  that  a  case  pending  before  him  involves  a  question  of 
title  to  land  it  is  his  duty  to  certify  the  case  to  the  circuit 
court  for  trial  there.  And  when  the  case  has  been  so  re- 
moved to  the  circuit  court  it  stands  for  trial  subject- to  the 
same  rules  of  proof  and  disproof  as  if  it  had  been  com- 
menced there.  And  under  the  plea  of  "  not  guilty,"  in 
trespass  the  defendant  may  contest  all  the  material  alle- 
gations in  the  declaration,  and  put  in  evidence  a  freehold  or 
possessory  right  in  himself.1 

§  181.  Title  to  land  —  What  will  operate  to  raise  the 
question  —  Fence  —  Standing     timber  —  Wisconsin.  — 

In  Wisconsin  a  justice  can  exercise  no  jurisdiction  in  cases 
in  which  the  title  to  real  estate  is  involved.  Thus  where,  in 
an  action  ot  trespass  upon  lands,  the  answer  was  that  the 
alleged  trespass  consisted  in  taking  away  a  fence  and  that 
the  fence  belonged  to  the  defendant,  the  court  held  that 
the  answer  raised  the  question  of  title  to  real  estate  and 
operated  to  oust  the  jurisdiction  of  the  justice.3  And  in  a 
later  case  the  same  rule  was  held  to  apply  to  standing  tim- 
ber which  as  well  as  a  fence  is  part  of  the  realty.  If  a  party 
owning  a  fee  simple  in  land  owns  the  standing  timber  on  it 
he  owns  it  as  part  of  his  land ;  if  another  person  owns  it,  he 
owns  it  by  virtue  of  a  conveyance  from  the  owner  of  the 
land,  and  such  a  conveyance  of  an  interest  in  lands,  and  the 
conflict  of  these  two  interests,  undoubtedly  raises  a  ques- 
tion of  title  to  real  property.8 

§  182.  Title  to  land — Cases  involving  it  to  be  certified 
to  circuit  court  —  Rule  when  the  fact  that  title  to  land 
is    involved  appears  first  in  circuit   court  —  Kansas. — 

When  the  title  to  land  is  involved  in  an  action  before  a  jus- 

l  RawBon  v.  Ferelay,  27  Mich.  968. 
•  Murray  v.  Van  Derlyn,  24  Wis.  67. 
8  Streseon  v,  Montgomery,  32  Wis.  52. 
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tice  in  Kansas,  it  is  his  duty  as  soon  as  that  fact  appears,  to 
stop  the  proceedings  and  certify  the  case  for  trial  in  the 
circuit  court.  If,  however,  a  case  is  regularly  tried  before  a 
justice,  judgment  rendered  and  an  appeal  taken  to  the  cir- 
cuitcourt,  and  upon  the  trial  in  that  court  it  appears  that 
the  title  to  land  is  involved  by  the  introduction  of  testimony 
by  the  defendant  which  was  not  introduced  before  the  jus- 
tice, it  is  error  in  the  circuit  court  to  dismiss  the  case  for 
that  reason.  The  trial  in  the  circuit  court  being  de  novo 
the  defendant  had  a  [right  to  introduce  evidence  that  was 
not  before  the  justice,  and  the  case  having  come  regularly 
from  the  justice  to  the  circuit  court  by  appeal,  the  latter 
had  as  much  right  to  adjudicate  questions  of  title  to  land, 
as  if  those  questions  had  been  raised  before  the  justice,  and 
the  case  had  been  duly  certified.1 

§  183.  Title  to  land  —  Is  Involved  and  justice  has  no 
jurisdiction  if  it  is  incumbent  on  plaintiff  to  prove 
that    he    is     interested    in    the    land  —  Vermont. — In 

all  the  States  justices  are  forbidden  to  entertain  jurisdiction 
of  any  actions  involving  title  to  lands  and  the  rule  is  strictly 
enforced  by  the  courts.  In  an  action  for  a  penalty  pre- 
scribed by  statute  for  removing  a  gate  and  exposing  plain- 
tiff's  lands  and  crops  to  damage  by  cattle,  it  was  held  that 
that  the  title  to  lands  was  involved  because  the  statute  re- 
quired that  the  penalty  could  be  sued  for  by  one  "  inter- 
ested in  the  lands"  and  consequently,  it  being  incumbent 
npon  the  plaintiff  to  prove  his  title,  the  justice  had  no  jur- 
isdiction.2 

§  184.  Title  to  land  —  Not  involved  in  case  of  tres- 
pass on  lands  in  actual  possession  of  plaintiff  —  New 
Jersey. — While  it  is  true  that  justices  cannot  take  juris- 

i  Douglas  v.  Easter,  32  Kan.  496. 

s  French  v.  Halt,  51  Vt.  544 ;  Jakeaway  v.  Barrett,  38  Vt.  316 ;  Haven  v.  Necdham, 
10  Vt.  183;  Whitney  v*  Bo  wen,  11  Vt.  850. 
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diction  of  causes  in  which  the  title  to  land  is  involved,  a 
party  may  nevertheless  sue  in  their  courts  for  trespass  to 
lands,  provided  he  can  make  the  necessary  proof  by  evi- 
dence of  actual  possession.  If,  however,  his  possession  is 
constructive  and  can  only  be  established  by  documentary 
or  other  proof  of  title,  the  justice  has  no  jurisdiction,  and 
resort  must  be  had  to  a  higher  court.  The  justice  can  only 
try  the  fact  of  possession,  and  the  title  deeds  are  not  admis- 
sible as  evidence  of  that  fact,  or  of  the  extent  or  character 
of  the  possession.1 

§  185.  Title  to  land — Proceedings  when  it  is  in- 
volved—  Mode  of  bringing  into  issue  the  question 
whether  it  is  involved  —  Minnesota.  —  In  Minnesota, 
when  from  the  pleadings  it  appears  that  the  title  to  real 
estate  may  be  involved,  it  is  the  duty  of  the  justice  when 
the  evidence  shows  that  the  title  is  involved,  to  stop  all 
further  proceedings  and  transmit  the  papers  to  the  district 
court,  certifying  the  cause  of  so  transmitting  them.  This 
gives  the  district  court  prima  fade  jurisdiction  of  the  case. 
If  either  party  wishes  to  question  the  accuracy  of  the  jus- 
tice's certificate  and  to  deny  that  in  point  of  fact  there  was 
evidence  before  the  justice  showing  that  the  title  to  land 
was  involved  in  the  controversy,  he  must  seasonably  bring 
the  question  to  the  notice  of  the  district  court  by  an  affida- 
vit, and  a  motion  to  require  the  justice  to  make  a  further 
return  showing  what  was  the  evidence  upon  the  matter  of 
title.  If  this  is  not  done  the  district  court  may  well  try 
the  case  upon  its  merits  and  its  jurisdiction  cannot  be  after- 
wards questioned.2 

§  186.  Title  to  land  —  When  it  can  be  property,  said 
to  be  involved  in  a  suit  —  New  Jersey.  — If  in  an  action 


1  Jeffrey  v,  Owen,  41 N.  J.  L.  260. 

2  Lindckagel  v.  Angelhofer,  24  Minn.  324. 
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pending  before  a  justice  anything  relating  to  land  beyond 
the  mere  fact  of  possession  comes  into  question,  the  title  to 
the  land  may  fairly  be  said  to  be  involved  and  the  justice 
is  denuded  of  his  jurisdiction.  If  any  question  is  or  may 
be  raised  involving  the  execution,  validity,  or  construction 
of  deeds,  or  other  muniments  of  title,  or  of  consanguinity, 
marriage,  descent,  endowment,  or  curtesy,  the  case  is  be- 
yond his  jurisdiction.  Thus,  a  defendant,  sued  before 
a  justice  for  rent,  offered  a  deed  executed  before  the  rent 
was  due  by  the  lessor  which  conveyed  the  demised  prem- 
ises to  a  third  person  and  raised  thereby  a  question  involv- 
ing the  title  to  land.  The  construction  and  Operation  of 
the  deed,  whether  the  premises  passed  under  it  at  all,  and 
if  so,  when  it  took  effect,  and  whether  the  claim  to  rent 
passed  to  the  grantee  with  the  land  if  the  land  passed  at  all. 
All  these  questions  were  raised  by  the  production  of  the 
deed,  and  upon  none  of  them  could  the  justice  pass.1 

§  187.  Title  to  land — Jurisdiction — Exception  to  rale 
on  that  subject  —  Vermont. — The  general  rule  that  jus- 
tices can  have  no  jurisdiction  in  cases  in  which  the  title  to 
land  may  be  involved,  has  some  statutory  exceptions.  In 
Vermont  there  is  a  statute  regulating  division  fences  between 
conterminous  lands  Of  different  proprietors  and  jurisdiction 
to  the  amount  of  two  hundred  dollars  is  given  to  justices  in 
all  cases  growing  out  of  the  subject  of  division  fences  irre- 
spective of  the  question  whether  the  title  to  land  may  be  in. 
volved  or  not.2 

§  188.  Title  to  land  —  Where  proceedings  of  a  justice 
involving  it  are  void  sub  modo  only  —  North  Carolina.  — 

Iu  North  Carolina,  it  is  the  law  that  proceedings  instituted 
before  a  justice  for  the  possession  of  land  which  involve  the 


l  Messier  v.  Fleming,  41 N.  J.  L.  108. 
J  Hall  v.  Xiles,  44  Vt.  439. 
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title  are  void  sub  modo  only,  although  the  matter  is  clearly 
beyond  the  jurisdiction  of  the  justice.  The  defendant  may 
treat  the  judgment  as  void,  and  take  proper  steps  to  have  it 
declared  to  be  void,  but  the  plaintiff  cannot,  for  to  do  so 
would  be  to  take  advantage  of  his  own  wrong.  If,  under 
such  a  judgment,  the  defendant  is  deprived  of  his  land,  he 
may  have  an  appeal  to  the  superior  court  which  will  de- 
clare the  proceedings  void,  and  issue  a  writ  of  restitution, 
and  in  proper  cases  award  an  inquiry  of  damages,  for  the 
party  should  not  in  such  case  be  put  to  a  separate  action  to 
recover  them.1 

§  189.  Title  to  land — What  evidence  is  necessary  to 
defeat  justice's  jurisdiction  —  Ohio.  —  The  general  rule  in 
Ohio,  as  to  the  exclusion  of  justices  from  jurisdiction  of  real 
estate  cases,  is  that  when  it  is  necessary  for  the  plaintiff  in 
order  to  establish  his  right  to  a  judgment  to  prove  among 
other  facts  the  title  to  lands,  either  in  himself  or  another, 
the  jurisdiction  of  justices  is  excluded  except  in  cases  of 
trespass  or  other  actions  specially  authorized  by  statute 
Hence,  a  justice  has  no  jurisdiction  of  an  action  against  the 
owner  of  property  used  for  the  sale  of  spirits  in  violation  of 
law,  although  he  may  be  liable  in  a  proper  forum  for  a  pen- 
alty, and  this  for  the  simple  reason,  that  to  hold  him  liable 
at  all,  it  is  necessary  to  prove  his  title  to  the  real  estate  in 
question.8 

§  190.  Title  to  land  —  Proceedings  prescribed  when  it 
is  brought  into  question  before  a  justice  —  West  Vir- 
ginia.— In  West  Virginia,  in  common  with  nearly  all  the 
States  a  justice  has  no  jurisdiction  of  actions  in  which  the 
title  to  real  estate  is  sought  to  be  recovered,  or  is  drawn  in 
question.  And  in  that  State  it  is  the  practice  in  such  cases 
that  the  defendant  may  make  and  file  an  affidavit  that  "  the 

l  Dnlin  v.  Howard,  68  N.  O.  4SS. 

8  Bowers  v.  Pomeroy,  31  Ohio  St.  185. 
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title  to  real  property  would  come  in  question."  If  this  is 
met  by  a  counter  affidavit  by  the  plaintiff  to  the  contrary 
effect,  the  justice  will  proceed  and  try  the  case,  but  his 
jurisdiction  and  the  validity  of  his  judgment  will  depend 
upon  whether  the  title  to  real  estate  did  actually  come  into 
question  upon  the  trial  of  the  cause.1 

§  191.  Title  to  land  —  What  is  real  estate  in  view  of 
the  law  excluding:  the  jurisdiction  of  justices — Ver- 
mont.—  Of  course  in  view  of  the  fact  that  justices  are 
generally  excluded  from  the  adjudication  of  cases  involving 
the  title  to  real  estate,  the  question  sometimes  arises, 
whether  certain  kinds  of  property  are  real  or  personal  es- 
tate. In  Vermont  it  has  been  held  that  manure  upon  a 
farm,  which  has  not  been  gathered  together  and  prepared 
for  delivery  to  a  purchaser,  is  part  of  the  land  and  passes 
with  it  if  the  farm  shall  be  sold.  But  if  the  owner  of  both 
the  farm  and  manure  has  collected  the  latter  and  placed  it 
in  a  convenient  place  for  the  delivery  to  a  purchaser  to 
whom  he  nas  sold  it,  and  then  sells  the  farm  before  the 
actual  removal  of  the  manure,  the  latter  is  by  the  collection 
of  it  severed  from  the  freehold,  becomes  personalty  and 
passes  to  the  party  who  has  purchased  it.  Hence  an  action 
involving  the  title  to  manure  so  situated  would  be  within 
the  jurisdiction  of  a  justice.2 

§  192.  Title  to  land — When  it  does  not  come  into 
question  —  Obstructing:  roads  —  Vermont.  —  In  Vermont 
it  is  the  law  that  justices  have  jurisdiction  in  action  to  re- 
cover damages  or  penalties  for  obstructing  roads,  and  that 
the  title  of  the  person  obstructing  to  the  land  covered  by 
the  road  does  not  come  into  question  in  such  a  manner  as 


l  Belcher  *.  GMton,  4  W.  Va.  639. 

*  French  v.  Freeman,  43  Vt  93 ;  Tansley  v.  Turner,  3  Bing.  (N.  C.)  151 ;  Tale  v. 
Seely,  16  Vt.  Ml ;  Nicholas  v.  Chamberlain,  Cro.  Jac.  121 ;  Swasey  v.  Brooks,  34  Vt. 
491. 
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to  defeat  the  jurisdiction  of  the  justice.  The  questions  in 
such  a  case  are,  whether  the  road  is  a  lawful  road,  and 
whether  the  defendant  did  obstruct  it.  It  is  immaterial 
who  owns  the  land  over  which  it  runs.1 

§  193.  Title  to  land  cannot  be  brought  into  question 
by  tenant    as   against  landlord  —  North  Carolina.  —  In 

North  Carolina  the  constitution  confers  upon  the  superior 
courts  exclusive  original  jurisdiction  of  all  civil  actions  in 
which  the  title  to  land  may  come  into  question.  The  laws 
which  give  summary  proceedings  before  justices  to  recover 
possession  of  lands  from  tenants  who  hold  over  is  not  un- 
constitutional, because  in  such  a  case  it  is  not  competent 
either  here  or  in  England  for  a  lessee  or  sublessee  to  ques- 
tion the  lessor's  title  in  an  action  brought  by  him  to  recover 
possession.3 

§  194.  "Frame  building"  does  not  necessarily  mean 
real  estate  —  Missouri.  —  In  Missouri  it  is  the  law  that 
justices  have  no  jurisdiction  of  cases  in  which  the  title  to 
real  estate  is  involved.  In  this  connection,  as  in  many 
others,  questions  may  arise  as  to  what  constitutes  real 
estate.  It  is  held  that  a  suit  may  be  maintained  before  a 
justice  involving  "a  frame  building;"  that  that  expres- 
sion does  not  necessarily  imply  real  estate.  Whether  it  is 
or  not  is  a  question  of  evidence,  and  a  petition  in  replevin 
so  describing  the  property  in  question  discloses  nothing 
which  should  oust  the  justice's  jurisdiction.8 

§  195.  Fences  constitute  an  integral  part  of  the  laud 
on  which  they  stand  —  Wisconsin.  — In  Wisconsin  a  fence 
is  part  of  the  realty,  and  if  an  action  is  instituted  before  a 
justice  involving  the  ownership  of  a  division  fence  between 
the  lands  of  two  conterminous  proprietors,  the  justice  can- 

1  Bell  v.  Pronty,  48  Vt.  279. 
s  Oredle  v.  Gibba,  65  N.  0. 198. 
3  Elliott  v.  Black,  45  Mo.  872. 
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not  adjudicate  the  question,  for  whoever  holds  the  fence 
holds  it  as  part  of  the  land,  and  whoever  claims  it,  claims 
it  as  part  and  parcel  of  his  real  estate.1 

§  196.  Jurisdiction  when  title  to  land  is  not  properly 
made  to  appear  —  Bole  in  Wisconsin.  —  In  Wisconsin  it 
is  the  law  that  justices  have  jurisdiction  of  proceedings 
against  parties  obstructing  public  streets  or  highways.  If 
the  defendant  pleads  "  no  highway,"  and  raises  the  ques- 
tion of  title,  he  must  give  bonds  as  required  by  the  statute. 
If  he  does  not,  and  if  proof  is  made  that  the  premises  in 
question  have  been  actually  used  as  a  highway,  the  justice 
is  not  ousted  of  his  jurisdiction  and  can  render  a  judgment 
upon  the  matters  in  evidence  which  were  clearly  within  his 
cognizance.2 

§  197.  Title  to  land  —  Not  involved  in  questions  be- 
tween landlord  and  tenant ;  nor  in  cases  of  forcible  entry 
and  detainer  —  Indiana.  —  The  general  rule  that  justices 
have  no  jurisdiction  in  cases  which  involve  real  estate  has 
two  exceptions :  where  the  relation  of  landlord  and  tenant 
exists  between  the  plaintiff  and  the  defendant,  and  where 
possession  has  been  unlawfully  and  forcibly  taken  or  is 
unlawfully  or  forcibly  detained.  If,  therefore,  an  action 
be  instituted  in  a  justice's  court  for  the  recovery  of  the 
possession  of  real  estate  it  can  not  be  sustained  unless  the 
statement  of  the  case  alleges  and  the  evidence  shows  either 
that  the  defendant  is  the  plaintiff's  tenant,  or  that  posses- 
sion was  not  only  unlawfully  but  forcibly  taken  by  the 
defendant,  or  was  unlawfully  and  forcibly  held  and  de- 
tained by  him.  A  complaint  not  showing  one  or  the  other 
of  these  facts  is  not  cured  by  verdict  and  the  judgment  will 
be  arrested.8 


1  Murray  v.  Van  Deerlyn,  24  Wis.  67. 
s  Barteanv.  Apple  ton,  28  Wis.  414. 
*  Burgett  v.  BothweU,  86  Ind.  149. 
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§  198.  Title  to  land  —  Statutory  proceedings  required 
of  defendant  if  he  sets  up  a  defense  involving  it  — Wis- 
consin.—  Id  Wisconsin,  as  in  most  other  States,  justices- 
are  forbidden  to  adjudicate  the  title  to  land,  and  it  is  pro- 
vided by  statute  that  if  a  defendant  to  an  action  before  a 
justice  relies  upon  any  matter  of  defense  involving  the  title 
to  real  estate  he  must,  in  his  answer,  state  facts  showing  that 
the  title  to  land  will  come  into  question,  and  at  the  same 
time  file  a  bond  with  security,  conditioned  that  if  the 
plaintiff  shall  with  success  prosecute  his  suit  in  the  circuit 
court,  he  (the  defendant)  will  pay  the  amount  of  the  judg- 
ment rendered  against  him  with  costs.1  Under  this  statute 
it  was  held  that  a  right  of  way  over  lands,  if  irrevocable, 
is  an  interest  in  land,  and  a  party  depending  upon  claim 
of  such  a  right  of  way  must  give  bond  as  prescribed  by  the 
statute  and  have  the  case  certified  for  trial  to  the  circuit 
court,  or  else  he  waives  all  right  to  such  defense.3 

§  199.  A  justice  has  no  jurisdiction  where  there  is  a 
claim  of  title  to  land  made,  and  an  issue  tendered  — 
Michigan.  —  In  Michigan,  in  common  with  many  other 
States,  a  justice  has  no  jurisdiction  of  cases  in  which  the 
title  to  land  is  involved.  Thus,  an  action  was  brought  for 
a  penalty  for  obstructing  a  highway,  and  the  defense  set 
up  was  that  there  was  no  highway  and  that  the  alleged 
obstructions  were  the  defendant's  field  fences  enclosing  his 
own  land.  Manifestly,  the  answer  raised  an  issue  as  to 
the  title  to  land.  There  is  a  difference  between  cumbering 
and  obstructing  a  public  way  and  encroaching  upon  it. 
The  former  term  is  applied  to  placing  impediments  in  a 
street  or  road  which  tend  to  make  its  use  difficult  or  dan- 
gerous ;  the  latter  is  the  actual  enclosure  of  a  part  of  the 
highway  by  buildings  or  fences.     The  test  of  the  juris-* 


1  B6T.  Stats.  Wis.  (1878),  §§  8619, 8020. 
3  Lowitz  v.  Leveritx,  57  Wis.  596. 
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diction  of  the  justice,  however,  is  the  claim  of  title  and  an 
issue  made  or  tendered  bona  fide  upon  that  point.1 

§  200.  What  Justices  may  do  with  reference  to  cases 
involving  real  estate  —  Michigan.  —  The  rule  that  justices 
must  abstain  from  adjudicating  questions  of  title  to  real 
estate  must  be  reasonably  construed.  It  means  that  their 
adjudication  must  not  be  such  as  to  give  or  purport  to 
give  one  party  an  interest  in  real  estate  that  was  not  con- 
fessedly his  before  the  judgment,  or  purport  to  deny  an- 
other a  right  to  lands  which  he  would  otherwise  have. 
There  is  no  reason,  however,  why  a  justice  may  not  exam- 
ine into  the  title  to  lands  if  necessary  to  the  intelligent 
decision  of  a  question  affecting  personal  property  only.  A 
party  claiming  lumber  may  prove  that  it  was  taken  off  cer- 
tain lands  and  to  show  his  title  to  the  lumber  show  his  title 
to  the  land.  If  the  other  party  claimed  the  lumber  on 
other  grounds  but  did  not  claim  the  land  from  which  it  was 
alleged  to  have  been  taken,  the  evidence  is  admissible  be- 
fore the  justice,  but  not  if  both  parties  claimed  the  land, 
or  if  one  claimed  to  own  the  land,  and  the  other  claimed 
the  lumber  under  an  adverse  title  to  the  land  set  up  by  a 
thbd  party.* 

§  201.  Jurisdiction  of  action  to  real  property — Illi- 
nois. —  A  justice  may  take  jurisdiction  of  an  action  for 
damages  done  to  real  estate,  the  title  not  being  drawn  into 
question  although  the  defendant  may  have  lawfully  entered 
into  possession  of  it  under  a  lease  and  although  the  plaintiff 
and  owner  was  not  in  actual  possession  of  it.  To  maintain 
an  action  for  damages,  for  injuries  done  to  the  property,  it 
is  not  necessary  that  the  action  should  be  trespass  or  that 
the  plaintiff  should  have  been  in  actual  possession  of  it 
when  the  defendant  entered.8 

l  Gorham  v.  Withey,  68  Mich.  00. 
s  Hart  v.  Hart,  48  Mich.  175. 
3  Taylor  v.  Koshelti,  88  111.  489. 
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§  202.  Jurisdiction — Title  to  land — Rule  in  Mary- 
land. —  The  question  of  the  title  to  land  and  the  consequent 
question  of  jurisdiction  of  the  case  by  the  justice  is  some- 
times raised  upon  actions  to  recover  balance  of  purchase- 
money.  The  rule  in  such  case  in  Maryland  is, where  suit  is 
brought  to  recover  purchase-money  of  land  and  the  deed  had 
not  been  executed  and  delivered,  the  plaintiff  must  allege  and 
prove  that  he  has  good  title  to  the  land.1  But  if  the  de- 
fendant had  accepted  a  deed  the  law  is  otherwise,  and  to 
oust  the  justice  of  jurisdiction  of  the  case  it  must  affirma- 
tively appear  on  the  face  of  the  proceedings  that  the  con- 
tract is  still  executorv.* 

§  203.  Trespass  to  real  estate  —  Jurisdiction  of  — 
What  is  personalty  —  A  rale  of  construction  —  Quaere  — 
Kansas. — In  Kansas  justices  have  jurisdiction  in  cases  of 
trespass  to  real  estate  when  the  damages  demanded  do  not 
exceed  one  hundred  dollars.3  Under  this  law  it  is  held  that 
an  action  could  be  supported  before  a  justice  for  damages 
exceeding  one  hundred  dollars  for  the  destruction  of  hay, 
posts,  rails  and  growing  peach  trees,  these  articles  being  re- 
garded as  personalty  so  that  the  action  was  for  the  destruc- 
tion of  personal  property  and  not  for  a  trespass  to  real 
estate.  It  may  be  remarked  that  the  word  "  hay  "  implies 
severance  from  the  freehold,  but  it  is  believed  that  the  words 
"  posts"  and  "  growing  peach  trees"  ex  vi  termini  imply 
adhesion  to  the  soil.  To  hold  that  the  growing  peach  trees 
are  personalty  because  they  "  may  have  been  growing  in  a 
nursery  and  part  of  its  stock,"  is  to  reverse  the  accepted 
rules  of  construction,  and  upon  conjecture  gives  the  plain- 
tiff the  benefit  of  an  averment  which  he  has  not  made,  and 
which  was  necessary  to  rebut  the  presumption  of  fact 
arising  from  the  terms  used  in  his  bill  of  particulars.4 

1  Cole  v.  HyneB,  46  Md.  181 ;  Ragan  v.  Gaither,  11  Gill  &  J.  488. 

2  Cole  v.  Hynee,  tupra. 

3  Comp.  Laws  Kan.  (1881),  ch.  81.  art.  1,  §  6f  p.  70S. 
*  Loring  v.  Lockwood,  13  Kan.  178. 
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§  204.  Title  to  land  —  Is  not  put  in  issue  unless  denied 
as  well  as  asserted  —  Wisconsin. — In  Wisconsin,  as  in 
other  States,  justices  have  no  jurisdiction  in  cases  involving 
the  title  to  real  estate,  but  when  a  plaintiff  in  making  out 
his  ground  of  action  avers  title  to  real  estate,  such  title  is 
not  in  a  jurisdictional  sense  put  in  issue  unless  it  is  contro- 
verted by  the  defendant.  The  mere  assertion  of  title  in  the 
complaint  of  the  plaintiff  does  not  oust  the  jurisdiction  of 
the  justice.1 

§  205.  Title  to  land  —  Justice  has  no  Jurisdiction  — 
If  the  relation  of  landlord  and  tenant  is  established  he 
has — Arkansas. — In  Arkansas  a  justice  has  no  jurisdic- 
tion in  an  action  for  use  and  occupation  of  land  where  the 
title  is  drawn  in  question,  and  in  such  case  the  justice  hav- 
ing no  jurisdiction  the  circuit  court  has  none  upon  appeal.2 
But  when  an  action  for  rent  is  brought  upon  an  alleged 
contract  that  if  established  fixes  the  relation  of  landlord  and 
tenant  as  existing  between  the  plaintiff  and  defendant,  the 
latter  cannot  defeat  the  jurisdiction  by  controverting  the 
title  of  the  former  and  setting  up  title  in  himself  or  a  third 
person.  The  plaintiff  has  a  right  upon  establishing  the  ex- 
istence of  his  contract,  and  the  consequent  relation  of  land- 
lord and  tenant,  to  exclude  all  testimony  touching  the  title 
to  the  land.3 

§  206.  Title  to  land  —  What  must  appear  to  show 
that  it  is  involved  —  Maryland. — -In  Maryland  it  is  the 
law  that  "  no  justice  of  the  peace  shall  have  any  jurisdiction 
in  actions  where  the  title  to  lands  is  involved,  nor  in  actions 
for  slander,  for  breach  of  promise  to  marry,  nor  to  enforce 
any  lien  for  work  or  materials  furnished."     So  far  as  this 


1  Coffee  v.  City,  etc.,  36  Wis.,  121;  State  v.  Hack,  29  WU.202;  Brown  v.  Streng,  32 
Wis.  69. 

S  Fitzgerald  v.  Beebe,  7  Ark.  310. 
S  Matthews  v.  Morrib,  31  Ark.  222. 
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clause  affects  the  question  as  to  titles  to  land  it  has  been  held 
that,  in  order  to  oust  the  jurisdiction  of  the  justice,  it  must 
appear  to  the  court  from  the  nat  ire  of  the  action  itself  that 
it  is  one  in  which  the  title  to  land  is  necessarily  and  directly 
in  issue  between  the  parties.  The  affidavit  of  the  defend- 
ant that  the  title  is  involved  is  not  sufficient  unless  facts  are 
stated  which  support  the  allegation  and  if  it  appears  that 
the  relation  of  landlord  and  tenant  exists  the  tenant  is  es- 
topped from  denying  his  landlord's  title.1 

§  207.  Criminal  law  —  Limitation  of  Justice's  Jurisdic- 
tion of  criminal  offenses — Tennessee. — The  jurisdiction 
of  justices  to  "  try  and  determine"  in  criminal  cases  is  limited 
to  misdemeanors,  and  those  generally  of  a  minor  character. 
In  cases  of  graver  misdemeanors  and  felonies  he  can  only 
hold  to  bail  or  commit  to  prison  to  secure  the  defendant's  ap- 
pearance in  the  higher  court.  When  a  defendant  *s  brought 
before  a  justice  charged  with  a  felony,  which  in  Its  nature 
may  include  a  misdemeanor,  it  is  competent  for  the  justice, 
in  a  proper  case,  to  accept  a  plea  of  guilty  of  the  included 
misdemeanor,  and  discharge  the  prisoner  from  the  charge 
of  felony,  if  the  proof  fails  to  sustain  that  charge.  The 
judgment  of  the  justice  on  the  plea  of  guilty  of  the  misde- 
meanor, is  a  good  plea  in  bar  of  a  subsequent  prosecution 
for  the  same  misdemeanor,  but  not  of  a  subsequent  prose- 
cution for  the  same  act  regarded  as  felony.  Thus  a  justice 
before  whom  a  prisoner  is  brought  charged  with  a  feloni- 
ous assault  may,  if  the  proof  fails  to  sustain  that  charge, 
convict  upon  confession  or  otherwise  of  a  simple  assault, 
and  discharge  the  prisoner  as  to  the  graver  offense.2 

§  208.  Same  subject  continued.  —  The  jurisdiction  of 
justices  to  try  and  determine  criminal  cases,  it  has  already 

l  Beadle  v.  Sutte,  43  Md.  64.    See,  also,  Dietrich  v.  Swam,  41  Md  916. 
8  Rose  r. State, 9 Lea, 388. 
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been  said,  is  confined  in  all  the  States  to  misdemeanors, 
and  even  the  grayer  offenses  of  that  grade  are  not  within 
their  cognizance.  In  some  of  the  States  the  limit  of  their 
jurisdiction  is  marked  by  the  character  of  the  offense,  in 
others,  by  the  kind  of  punishment  which  the  law  prescribes. 
In  Indiana  justices  have,  besides  exclusive  jurisdiction  in 
trivial  cases,  concurrent  jurisdiction  with  the  circuit  court  in 
cases  in  which  a  fine  only  is  the  prescribed  punishment, 
and  also  when  imprisonment  may  be  inflicted  as  well,  but 
may  also  be  dispensed  with.  If  by  the  statute  imprison- 
ment must  be  inflicted,  the  justice  has  no  jdi.sajction.  And 
in  no  case  can  he  impose  a  fine  exceeding  twenty-five  dol- 
lars.1 

§  209.  Criminal  Jurisdiction    of    Justice    is  not  con- 
trolled by  the  numerical  limit  .of   his  authority.  —  The 

limitations  of  amount  in  the  civil  jurisdiction  of  justices  do 
not  apply  to  their  cognizance  of  criminal  cases,  or  of  such 
cases  as  are  of  a  mixed  civil  and  criminal  character.  A 
peace  warrant  is  a  criminal  proceeding,  and  of  the  same 
character  was  held  to  be  the  recognizance  taken  under  it. 
Consequently  a  justice  had  jurisdiction  to  declare  such  a 
recognizance  forfeited  and  to  order  it  to  be  prosecuted  in 
the  proper  court,  although  the  amount  ($300)  exceeded  the 
limit  of  his  civil  jurisdiction  as  prescribed  by  the  statute. 
The  enforcement  of  the  recognizance  by  the  collection  of 
the  money  was,  of  course,  a  civil  action,  but  declaring  the 
recognizance  forfeited  was  a  criminal  procedure  which  was 
within  the  province  of  the  justice.3 

§  210.  Criminal  law — Justices  in  Louisiana  have  no 
jurisdiction  (even  as  committing  magistrates)  of  felony 
eases. —  It  has  been  said  that  in  criminal  cases  justices  are 


i  Joskins  v.  State,  78  Ind.  133 ;  State  v.  Creek,  78  Ind.  139.    See  past,  ch.  XVUL 
*  State  v.  Oates,  88  N.  0. 668. 
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empowered  to  hold  preliminary  examinations  to  commit  to 
jail  or  hold  to  bail  persons  accused  of  offenses  who  may  be 
brought  before  them.  In  the  State  of  Louisiana  is  to  be 
found  a  notable  exception  to  this  rule.  By  a  constitutional 
provision  in  that  State,1  the  jurisdiction  of  justices  as  com- 
mitting magistrates  with  power  to  bail  or  discharge  was 
limited  to  cases  not  capital  nor  necessarily  punishable  at 
hard  labor.  These  graver  offenses  could  only  be  dealt  with, 
even  primarily  by  the  district  judges  upon  whom  the  consti- 
tution confers  "  unlimited  criminal  jurisdiction."  2 

§  211.  Territorial  limitation  of  Jurisdiction  —  TRhen 
attachment  can  not  be  issued  without  service  of  sum- 
mons. —  The  jurisdiction  of  justices  in  civil  cases  is  limited 
not  only  by  the  amonnt  of  money  involved  in  it,  but  by  the 
district  or  territory  within  which  they  can  lawfully  act.  In 
spme  of  the  States  the  process  of  a  justice  may  be  exe- 
cuted anywhere  within  the  county,  in  others  his  judicial 
boundaries  are  much  narrower,  being  confined  to  his  town- 
ship. In  Indiana  the  general  jurisdiction  of  justices  is 
limited  territorially  to  the  townships  in  which  they  reside. 
In  cases,  however,  in  which  a  justice  may  issue  an  attach- 
ment his  "  jurisdiction  in  such  cases  shall  be  co-extensive 
with  the  county."  8  In  the  construction  of  this  statute  it 
was  held  that  inasmuch  as  the  justice's  court  is  an  inferior  tri- 
bunal its  jurisdiction  must  be  shown  affirmatively,  that  an 
attachment  is  an  auxiliary  procedure  dependent  for  its 
validity  upon  the  jurisdiction  of  the  court  in  the  principal 
cause,  and  consequently  that  an  attachment  served  outside 
of  the  proper  township  though  within  the  county  could  not 
be  valid  unless  the  defendant  had  been  served  with  process 
within  the  township  of  his  residence.     An  attachment  in 


l  La.  Const.  (1879),  art.  109, 126. 

s  State  v.  Livandais,  34  La.  Ann.  62. 

*  S  Rev.  State.  Ind.  (1876),  pp.  606, 610, 641,  §§  9, 122. 
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that  State  may  be  issued  at  the  commencement  of  an 
action,  but  to  authorize  an  attachment  at  all  a  suit  must  be 
commenced,  a  complaint  filed  and  a  summons  issued.  And 
a  suit  against  a  resident  of  the  State  must  be  brought 
(unless  commenced  by  a  capias),  in  the  township  of  his 
residence,  if  there  be  in  that  townsaip  any  justice  compe- 
tent to  act  in  the  cause.  An  attachment,  therefore,  is  not 
valid  unless  the  jurisdiction  of  the  justice  has  been  duly 
secured  by  the  ordinary  process.  If  the  defendant  is  a  non- 
resident of  the  State  the  rule  is  different.1 

§  212.  Territorial  Jurisdiction  —  Constitutional  re- 
quirements must  be  observed.  —  There  are  three  elements 
of  the  jurisdiction  of  justices  first,  the  persons  of  the  liti- 
gant parties ;  second,  the  subject-matter  or  thing  in  dispute; 
third,  the  territory  within  which  the  process  of  the  tribunal 
may  "be  enforced.  The  last  ingredient  of  jurisdiction  is 
fully  as  essential  as  either  of  the  others,  and  consequently 
statutes  regulating  the  territorial  jurisdiction  of  justices 
which  conflict  with  the  organic  law  of  the  State  are  uncon- 
stitutional and  void.  Thus  where  the  constitution  of  a 
State  provided  that  the  jurisdiction  of  justices  and  police 
magistrates  should  be  uniform,  and  the  general  statutes 
gave  jurisdiction  throughout  his  county  to  each  justice,  it 
was  held  that  a  statute  dividing  a  county  into  two  jurisdic- 
tional districts  and  giving  to  the  justices  of  each  district 
jurisdiction  over  his  district  only,  and  not  throughout  the 
county,  was  unconstitutional  and  void,  because  it  infringed 
the  uniformity  of  jurisdiction  prescribed  by  the  constitution, 
and  because  it  was  a  special  and  local  law,  laws  of  that 
character  being  inhibited  by  the  terms  of  the  constitution.2 

§  213.  Jurisdiction  —  Local  —  Rule  governing  that 
Subject  —  Missouri.  —  In  Missouri,  as  in  many  other  States, 

1  Wilkinson  v.  Moore,  79  Ind.  397. 

2  People  v.  Meech,  101  111.  SCO. 
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there  is  a  territorial  limitation  of  the  jurisdiction  of  the  jus- 
tices in  several  classes  of  cases,  to  the  ward,  township,  pre- 
cinct or  district  of  his  residence,  or  in  which  the  cause  of 
action  may  have  arisen.  Thus  it  is  necessary  under  the 
landlord  and  tenant  act  of  that  State  that  proceedings  for 
the  recovery  of  rent  and  of  the  possession  of  demised  prem- 
ises shall  be  instituted  before  a  justice  of  the  ward  in  which 
the  premises  in  question  are  situated,  or  of  a  ward  adjoining. 
Under  this  act  the  residence  of  the  justice  in  one  of  the 
proper  wards  is  a  jurisdictional  fact  which  must  affirma- 
tively appear  in  the  record  of  the  case.  From  the  "descrip- 
tion of  the  justice  that  he  was  a  "justice  of  the  peace  in 
and  for  the  county  of  St.  Louis  and  State  of  Missouri, "  the 
court  cannot  know  judicially  (or  otherwise  for  that  matter) 
whether  he  resided  in  either  of  the  proper  wards,  or  in 
what  ward  he  did  reside.  This  uncertainty  is  fatal  to  the 
jurisdiction.1 

§  214.  Territorial  limitation  —  Effect  of  on  validity  of 
judgment  — Quaere  — Nebraska.  — In  Nebraska,  as  in  many 
other  States,  each  justice  is  required  by  law  to  hold  his  court 
within  the  "  precinct"  district,  or  township  of  his  residence 
or  for  which  he  was  appointed,  although  his  jurisdiction  is 
co-extensive  with  the  county.  Because  the  territorial  situs 
of  the  justice's  court  is  not  a  jurisdictional  fact,  his  judg- 
ments rendered  any  where  within  the  county  are  valid, 
although  the  justice  in  rendering  them  outside  of  his  pre- 
cinct violated  the  law  and  subjected  himself  to  any  penalty 
that  may  have  been  prescribed  by  law  for  such  violation  of 
his  duty.  Qucere,  whether  the  judgment  would  be  valid  in 
such  a  case  if  the  right  of  the  justice  to  act  at  all,  outside 
of  his  precinct  were  seasonably  contested.2 


1  Hessey  v.  Heitkamp,  9  Mo.  App.  96 ;  Bast  v.  Ketchnm,  5  Mo.  App.  433 ;  Allen  ». 
ScharringhauBen,  8  Mo.  App.  229;  O'Fallon,  etc.,  Co.,  v.  Rodrigaes  6  Mo.  App.  576. 

2  Jones  v.  Church,  etc.,15  Neb.  81. 
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§  215.  Jurisdiction  — Of  local  Justices  limited  to  the 
locality  prescribed  by  tlie  law  creating  their  offices — New 
York.  —  If  the  appointment  of  justices  is  authorized  by  a 
special  law  by  which  they  are  constituted  justices  for  a 
particular  district,  as  of  a  municipal  corporation,  city,  or 
town,  their  powers,  unless  enlarged  by  the  statute,  do  not 
extend  beyond  the.  territorial  limits  of  the  city,  town,  or 
municipal  corporation  for  which  their  offices  are  created, 
and  process  issued  by  them  cannot  be  .executed  beyond 
those  limits.  It  would  be  otherwise  with  process  issued  by 
a  constitutional  justice,  or  one  holding  office  under  the 
general  law  of  the  State.  Under  a  power  granted  by  a  con- 
stitution to  the  Legislature  to  create  local  courts,  it  cannot 
authorize  such  courts  to  exercise  jurisdiction  beyond  the 
limits  of  their  locality.1 

§  216.  Jurisdiction —  Of  Justice  when  and  where  lim- 
ited to  precinct  —  Texas.  — In  many  of  the  States  a  jus- 
tice can  exercise  his  powers  anywhere  within  the  county 
for  which  he  is  elected  or  appointed.  In  other  States, 
however,  his  functions  are  confined  to  the  subdivision  of 
the  county,  township,  civil  district,  or  precinct  for  which 
he  is  chosen.  The  rule  is,  in  Texas,  that  he  is  strictly  lim- 
ited to  his  precinct,  and  if  be  presumes  to  hold  his  court  or 
exercise  his  authority  beyond  its  territorial  limits,  his  acts 
in  that  respect  are  void.* 

§  217.  Jurisdiction  —  Territorial — Rule  and  distinc- 
tion between  cases  began  by  summons  and  by  attach- 
ment —  Alabama.  —  It  has  been  elsewhere  said  that  as  a 
rule  and  for  general  purposes,  the  jurisdiction  of  a  justice  is 
conterminous  with  the  countv,  aud  in  some  of  the  States  it 
is  otherwise,  a  defendant  must  be  sued  within  the  township, 


i  Geraty  v.  Reed,  78  N.  Y.  64. 

S  Clements  v.  San  Antonio,  84  Tex.  25 ;  Foster  v.  Mc  Adams,  0  Tex.  542. 
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district,  precinct,  or  other  subdivision  of  the  county  in 
which  he  resides,  or  where  the  debt  was  created,  or  the 
cause  of  action  arose.  Such  is  the  law  in  Alabama,  but  it 
is  there  held  that  the  rule  limiting  the  jurisdiction  to  the 
precinct  in  which  the  defendant  resided,  or  where  the  cause 
of  action  originated,  applies  only  to  actions  begun  by  sum- 
mons, and  has  no  reference  to  suits  begun  by  attachment 
which  are  in  their  nature  Droceeclincs  in  rem.1 

• 
§  218.  Territorial  jurisdiction  is  a  question  of  fact  — 

In  the  supreme  court  the  question  cannot  be  raised  ex- 
cept  upon    a    full    bill    of    exceptions  —  Missouri.  — 

Whether  a  cause  of  action  accrued  within  the  territorial 
limits  of  a  justice's  jurisdiction  is  a  question  of  fact,  upon 
the  solution  of  which  depends  the  technical  jurisdiction  of 
the  justice.  Upon  appeal  from  the  circuit  to  the  supreme 
court  the  question  of  jurisdiction  cannot  be  adjudicated  un- 
less the  record  shows  that  a  bill  of  exceptions  embodying 
the  evidence  on  the  question  of  territorial  jurisdiction  was 
duly  tiled  and  authenticated.2 

§  219.  Jurisdiction  of  Justice  of  damage  in  another 
county  —  Quaere  —  Illinois.  —  It  is  held  in  Illinois  that 
where  an  act  is  done  in  one  county,  which  causes  an  injury 
to  real  estate  in  another  county,  an  action  may  be  brought 
before  a  justice  of  either  county.  That  this  is  the  law  with 
reference  to  courts  of  general  jurisdiction  is  beyond  ques- 
tion,8 but  whether  it  can  properly  be  applied  to  the  special 
jurisdiction  of  justices  may  well  be  questioned.4  The  dis- 
senting opinion  is  more  in  accord  with  the  principles  gov- 
erning the  jurisdiction  of  snecial  tribuuals :  "A  justice  of 


1  Atkinson  v  Wiggins,  69  Ala.  190. 
3  Campbell  v.  Missouri,  etc.,  Co.,  78  Mo.  639. 

8  Bui  war's  Case,  7  Coke  63;  Mayor,  etc.,  v.  Cole,  7  Term,  583 ;  Oliphant  v.  Smith,  S 
Pa,  St.  180;  Border  v.  Crocker,  10  Pick.  383. 
«  Pilgrim  v.  Mellor,  1  111.  App.  448. 
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the  peace  derives  his  jurisdiction  from  the  statute  alone, 
and  the  statute  has  not  conferred  upon  him  the  jurisdiction 
in  actions  for  damages  to  real  estate  located  in  a  county  dif- 
ferent from  his  territorial  jurisdiction."  l 

§  220.  Jurisdiction  —  Of  Justice  co-extensive  with  his 
county  —  Limitations    upon    the    rule  —  Mississippi.  — 

In  Mississippi  the  civil  jurisdiction  of  a  justice  is  co-exten- 
sive with  his  county.  He  may  issue  process  in  matters 
within  his  jurisdiction  to  be  executed  anywhere  within  his 
county ;  but  every  freeholder  and  householder  must  be  sued 
in  the  district  in  which  he  resides,  if  there  be  a  justice 
acting  therein,  and  qualified  to  try  such  suit,  or  in  the  dis- 
trict in  which  the  debt  was  contracted,  the  liability  incurred, 
or  in  which  the  property  may  be  found.2  If  there  is  more 
than  one  defendant  then  suit  may  be  brought  in  the  district 
in  which  either  defendant  resides,  and  process  may  go  to 
any  part  of  the  county  for  the  other,  or  to  any  other  county 
in  the  State.3 

From  these  statutes  it  appears  clearly  that  the  policy  of 
the  legislation  is  that  a  plaintiff  in  personal  suits,  which  are 
not  local  in  their  character,  must  sue  a  citizen  of  the  State 
in  the  county  of  his  residence.  And  if  an  action  is  brought 
against  a  freeholder  or  a  householder  in  any  other  than  the 
district  of  his  residence  the  justice  has  no  jurisdiction,  and 
when  the  facts  are  presented  to  him  must  desist  altogether 
from  further  cognizance  of  the  suit.  If,  however,  a  de- 
fendant is  neither  householder  nor  freeholder,  he  may  be 
sued  iu  any  county  in  which  he  may  be  found.4 

§  221.  Jurisdiction  —  When  Justice  has  it  of  resident 
of  another  county  —  Rule  upon  appeal  —  Colorado.  —  In 


1  Pilgrim  v.  Mellor,  supra. 

2  Miss.  Code  (1871),  §§  1302, 1303;  Miss.  Code  (1880),  §  2191. 

*  Miss.  Code  (1871),  §  1320;  Miss.  Code  (1880),  §  2192. 

*  Cain  v.  bimpson,  53  Miss.  521. 

157 


§    223  JUSTICES  —  JURISDICTION.  [PART   II. 

Colorado  it  is  the  law  that  a  justice  has  do  jurisdiction  of  a 
defendant  who  is  a  resident  of  another  county  unless  the 
cause  of  action  occurred  within  the  county  in  which  the  jus- 
tice acts.  And  the  defect  of  jurisdiction  may  be  shown  un- 
der the  general  issue  and  may  be  pleaded  in  bar  of  the 
action.  Upon  appeal  to  the  district  court  the  same  de- 
fense may  be  made  as  before  the  justice  whose  jurisdiction 
of  the  person  of  the  defendant  as  well  as  of  the  subject- 
matter  of  the  suit  may  be  brought  into  question.1 

§  222.  Jurisdiction — Throughout  county  but  justice 
must  try  in  his  own  township  and  at  his  office —  Rule  as 
to  acknowledgment  of  deeds  —  Illinois. —  In  Illinois  a  jus- 
tice has  jurisdiction  throughout  the  county  in  which  he  re* 
sides.  He  may  issue  any  writ  when  he  has  jurisdiction 
wherever  he  may  chance  to  be  in  the  county  so  that  he 
makes  it  returnable  to  his  office  which  must  be  in  his  town- 
ship. Upon  the  same  principle  he  may  receive  and  cer- 
tify an  acknowledgment  of  a  deed,  mortgage  or  other  instru- 
ment anywhere  in  the  county,  but  he  must  enter  a 
minute  of  a  chattel  mortgage  on  his  docket.  When  there 
is  a  contest,  and  he  must  hear  and  determine  any  question, 
that  must  be  done  in  his  township  and  at  his  office,  which 
must  be  a  known  place.  It  is  not  essential  that  his  docket 
shall  be  kept  in  his  township,  it  is  sufficient  that  it  be  read- 
ily accessible  for  inspection.  The  acknowledgment  of  a 
mortgage,  therefore,  is  good  when  the  mortgager  and  the 
justice  resided  in  the  same  township,  although  the  acknowl- 
edgment was  taken  in  another  part  of  the  county.9 

§  213.  Jurisdiction — None  over  a  sole  defendant  resi- 
dent of  a  different  township  —  Indiana. — In  Indiana  a 
justice  of  one  township  cannot  render  a  judgment  against  a 

l  Melvln  v.  3  Latshaw,  Colo.  Terr.  8L 
*  Dorfee  t>.  Qrennelle,  08  111.  371. 
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« 

a  sole  defendant  who  is  a  resident  of  another  townshis  un- 
less there  is  no  justice  in  the  township  of  the  defendant's 
residence,  or  unless  there  exist  other  legal  impediments  to 
the  bringing  of  the  action  in  that  township.  And  if  an  action 
i©  brougirt  in  another  township  against  such  a  defendant 
who  might  have  been  legally  sued  in  his  own  township,  the 
judgment  is  simply  void,  and  no  action  can  be  supported  on 
it,  and  all  the  facts  which  invalidate  the  original  judgment 
should  be  pleaded  in  bar  of  the  second  action.1 

§  224.  Though  consent  will  not  give  Jurisdiction  of 
subject-matter,  a  party  may  be  equitably  estopped  by  his 
acquiescence.  —  The  general  rule  is  undoubtedly  that  in 
the  absence  of  statutory  provision  to  the  contrary,  consent 
will  not  give  jurisdiction  to  a  justice  or  other  limited  and 
inferior  tribunal.  If,  however,  a  defendant  expressly  gives 
consent,  waives  the  irregularity,  puts  in  no  plea,  and  per- 
mits judgment  to  be  rendered  against  him,  he  is  equitably 
estopped  from  thereafter  seeking  to  have  the  judgment 
vacated.  Such  was  the  ruling  of  the  Supreme  Court  of 
Pennsylvania  in  a  case  in  which  a  suit  was  brought  before 
a  justice  for  a  small  balance  on  a  distributive  share  of  an 
estate,  justices  in  that  State  having  no  jurisdiction  of 
controversies  relating  to  the  succession  of  decedents.  The 
court  said  that  the  defendant  could  not  be  permitted  to 
evade  the  payment  of  costs  which,  by  his  complaisance,  he 
had  induced  the  other  party  to  incur.2 

§  225.  Equitable  jurisdiction  of  Justice  —  Limitation 
of  —  Power  only  to  render  judgments  on  equitable  princi- 
ples—  Cannot  use  equitable  procedure.  — Justices'  courts 
are  courts  of  law.  They  are  created  by  statute;  the  rights 
which  they  are  expected  to  enforce  are  legal  rights,  and  the 
remedies  which  they  are  authorized  to  employ  are  legal 

l  Hampton  v.  Warren,  51  Ind.  288 

1  Montgomery  v.  Heilman,  96  Pa.  St.  44. 
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remedies.  In  some  of  the  States  they  are  by  statute  em- 
powered, when  the  subject-matter  of  the  controversy  does 
not  exceed  a  small  sum  (fifty  dollars  in  Tennessee),  to  "  hear 
and  determine  causes  upon  principles  of  equity,  and  to  ren- 
der such  judgment  or  decree  as  the  merits  of  the  case  may 
require,  as  fully  and  in  the  same  manner  as  courts  of 
chancery  now  do."  * 

Construing  this  statute,  it  was  decided  that  in  authorizing 
justices  to  decide  causes,  within  the  narrow  pecuniary  limit 
above  indicated,  upon  equitable  principles,  the  statute  did 
not  transform  the  justices  into  chancellors,  nor  vest  in  them 
any  of  the  extraordinary  powers  usually  held  and  exercised 
by  courts  of  equity;  that  the  justice,  even  when  adjudicat- 
ing cases  which  involved  less  than  fifty  dollars,  and  deciding 
them  "  upon  principles  of  equity,"  remained  nevertheless 
a  law  judge,  and  could  not  avail  himself  of  any  of  the  pro- 
cesses or  modes  of  procedure  peculiar  to  courts  of  equity. 
Consequently  it  was  held  that  a  justice  enforcing  a  lien  for 
taxes  under  fifty  dollars  could  not  order  a  sale  of  the  land 
on  credit,  and  without  redemption,  as  a  chancery  court 
could  do  when  the  amount  exceeded  fifty  dollars.2  In  an- 
other case  it  is  held  that  the  statutory  grant  of  equitable 
power  extends  only  to  the  "  rendering  of  the  judgment " 
upon  equitable  principles.  When  that  is  done  the  equitable 
jurisdiction  of  the  justice  is  exhausted,  and  if  the  debtor's 
property  is  of  such  a  character  or  so  held  that  an  execution 
at  law  cannot  reach  it,  the  justice  is  powerless  to  aid  the 
creditor,  he  must  needs  resort  to  a  court  of  equity,  notwith- 
standing the  small  amount  of  his  claim.8 

§  226.  Justices  cannot  exercise  equitable  Jurisdiction 
or  render  judgments  in  rem.  —  Except  where  it  is  other- 


1  M.  A  V.  CodeTenn.,  §§  4898, 4899;  Th.  A  St.  Code  Term.  (1870),  §§  4123, 4124. 
s  State  v.  Covington,  4  Lea,  61. 

8  Putnam  v.  Bentley,  8  Baxt.  85 ;  Malone  v.  Dean,  9  Lea,  337 ;  M.  A  V.  Code  Tenn. 
(1884),  $5025;  Th.  A  St.  Code  Tenn.  (1870),  $  4282. 
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wise  specially  provided  by  statute,  justices'  courts  are  courts 
of  law  and  not  of  equity,  and  cannot  entertain  causes  which 
are  of  exclusively  equitable  cognizance.  Thms,  in  North 
Carolina,  it  has  been  held  that  inasmuch  as  the  separate 
estate  of  a  married  woman  under  the  "  woman's  act,'*  of 
that  State,  may  fairly  be  "  regarded  as  a  sort  of  artificial 
person  created  by  courts  of  equity  and  represented  by  the 
beneficial  owner  as  an  agent  with  full  powers,"  that  estate 
is  wholly  under  the  jurisdiction  of  courts  of  equity,  which 
can  act  upon  it  by  a  proceeding  in  rem  and  not  in  personam, 
it  is  entirely  beyond  the  jurisdiction  of  a  justice,  who  can 
only  render  personal  judgments.1 

§  227.  What  jurisdiction  can  and  what  cannot  be  con- 
ferred by  consent  of  parties.  —  It  is  a  well  established 
legal  principle  that  jurisdiction  is  given  by  the  law  and 
cannot  be  conferred  by  the  consent  of  parties.3  This  is  a 
general  principle  applicable  in  all  cases  in  which  the  defect 
in  jurisdiction  relates  to  the  subject-matter,  or  to  the  lim- 
ited character  of  the  court.  Where  the  defect  is  in  the  lia- 
bility of  the  person  sought  to  be  affected,  that  can,  of 
course,  be  remedied  by  the  appearance  of  the  party.  The 
right  to  waive  defect  of  process  and  thus  give  jurisdiction 
to  justices'  courts,  depends  in  some  degree  upon  the  lan- 
guage of  the  statutes  conferring  upon  justices  the  jurisdic- 
tion to  try  and  determine  cases.  Thus,  in  Georgia,  under 
sections  4130,  4141,  of  the  code  of  that  State,  the  sum- 
mons to  appear  before  a  justice  must  be  issued  twenty  days 
before  the  day  of  trial,  and  it  was  held  that  the  parties 
could  not,  by  consent,  give  the  justice  jurisdiction  to  try 
the  case  on  the  twelfth  day  after  the  issuance  and  service  of 


l  Dougherty  v.  Sprinkle,  88  N.  0. 800,  and  oases  cited. 

*  Clyde,  etc,  Co.  v.  Parker,  32  Barb.  823;  Baker  v.  Ohisholm,  8  Tex.  157;  Gamber 
«•  Holbent5  Mich.  831;  Andrews  v.  Wheaton,  23  Conn.  112;  Central  Bank,  etc.,  v. 
Gibson,  11  Ga.  458 ;  Fields  v.  Walker,  23  Ala.  155 ;  State  v.  Benney,  34  Me.  223 ;  Vose  ». 
Morton,  4  Cosh.  27;  Green  v.  Collins,  6  Ired.  189;  Bent  v.  Graves,  8  McCord,  280. 
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the  summons.  The  reason  assigned  for  this  ruling  was 
that  so  far  as  the  parties  to  the  action  were  concerned, 
there  was  n<5t  and  could  not  be  a  justice's  court  in  session  on 
the  twelfth  day,  and  no  waiver  or  consent  could  give  a  ju- 
risdiction which  the  law  had  not  authorized.  Consequently, 
the  whole  proceeding  was  held  to  be  void.1 

§  228.  When  and  where  Jurisdiction  is  given  to  Jus- 
tice by  appearance  of  parties  before  him.  —  it  has  al- 
ready been  said  that,  as  a  rule,  jurisdiction  is  given  by  the 
law  and  not  by  the  consent  of  parties.9  Under  the  statutes 
of  many  of  the  States,  however,  among  others  Iowa,  it  is 
provided  that  actions  may  be  instituted  by  the  voluntary 
appearance  and  agreement  of  the  parties,8  but  it  has  been 
held  that  such  jurisdiction  is  prospective  only  and  cannot 
connect  the  cause  in  which  it  is  exercised  with  another  ac- 
tion between  the  same  parties  about  the  same  subject-mat- 
ter before  another  justice.  If  a  justice  by  going  out  of 
office  transfers  a  case  to  a  brother  magistrate  under  the 
statute  of  a  State,  jurisdiction  is  conferred  upon  the  latter 
only  by  the  appearance  and  consent  of  the  parties,  and  the 
second  justice  cannot  give  judgment  for  costs  which  accrued 
in  the  proceedings  before  the  first  justice.4 

§  229.  Jurisdiction  of  subject-matter  by  consent  under 
authority  of  a  statute  —  The  statute  must  be  strictly 
followed. — In  some  of  the  States  there  are  statutes  au- 
thorizing parties  to  confer  jurisdiction  by  consent  upon 
justices  to  try  causes  which  otherwise  they  would  be  incom- 
petent to  try*  Such  consent,  however,  must  be  distinctly 
and  clearly  expressed  otherwise  n6  jurisdiction  will  be  con- 


i  Thurston  v.  Wilkinson,  65  6a.  667;  Mitchell  v.  Bos  well,  59  Ga.  632;  Raid  v.  Jor* 
don,  66  Ga.  282. 

s  2  Bout.  Law  Diet.  26. 

S  Gen.  Stats.  Minn.  (1978),  cb.  66;  tit.  2,  §  10,  p.  677. 

4  Anderson  v.  Hanson,  28  Minn.  400. 
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ferred.  Thus  a  note  for  an  amount  beyond  the  ordinary 
jurisdiction  of  a  justice  contained  a  stipulation  that  if  it 
should  not  be  duly  paid  judgment  might  be  rendered  upon 
it  by  any  justice  "  in  said  county,"  no  other  county  but 
Dallas  being  mentioned  in  the  note,  and  afterwards  a  judg- 
ment was  rendered  upon  the  note  by  a  justice  of  Polk 
county.  It  was  held  that  the  note  conferred  no  jurisdic- 
tion upon  the  Polk  county  justice  and  the  judgment  ren- 
dered by  him  was  perpetually  enjoined.1 

§  230.  Jurisdiction  of  subject-matter  cannot  be  con- 
ferred by  consent  —  Appellate  court  cannot  try  a  case, 
of  the  subject-matter  of  which  the  Justice  had  no  Juris- 
diction—  Iowa.  —  When  a  justice  entertains  a  case  of 
which  he  has  no  jurisdiction  of  the  subject-matter,  and 
after  refusing  an  application  to  dismiss  on  that  ground  tries 
the  case  upon  its  merits  and  renders  a  judgment ;  upon 
appeal  to  the  circuit  court  that  tribunal  must  dismiss  the 
suit  and  cannot  try  the  case  on  its  merits,  although  it  would 
have  had  jurisdiction  if  the  case  had  been  brought  before  it 
upon  its  own  process.  In  such  a  case  the  answer  of  the 
defendant,  if  it  can  be  construed  to  be  a  consent  to  the 
jurisdiction,  does  not  confer  it  upon  the  justice,  for  juris- 
diction over  the  subject-matter  of  an  action  can  not  be 
conferred  by  consent.3 

§  231.  Consent  —  Jurisdiction  by  —  In  excess  of  numer- 
ical limit  —  When  granted  and  by  what  terms  —  Iowa.  — 

In  Iowa  justices  have  jurisdiction  of  all  civil  actions  (except 
cases  in  chancery,  and  cases  in  which  the  question  of  title 
to  real  estate  may  arise),  where  the  amount  in  controversy 

i  Brown  v.  Davis,  69  Iowa,  641. 

S  McMeans  v.  Cameron,  61  Iowa,  091 ;  Gates  v.  Wagner,  46  Iowa,  856 ;  Hamilton  v, 
Hillhouse,  46  Iowa,  74;  Boyer  v.  Moore,  42  Iowa,  644;  Walters  v.  Steamboat,  etc.,  24 
Iowa,  198;  Boland  v.  Brock,  29  Iowa,  284 ;  Gollcy  v.  Tama  County,  40  Iowa,  49;  Smith 
v.  Dubuque  County,  1  Iowa,  492;  licks  v.  Hatch,  10  Iowa,  880;  Walker  v.  Kynett,  32 
Iowa,  624. 
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does  not  exceed  one  hundred  dollars,  and  by  consent  of 
parties  may  be  extended  to  any  amount  not  exceeding  three 
hundred  dollars.1  In  the  construction  of  this  last  pro- 
vision it  has  been  decided  that  in  a  note  for  more  than  one 
hundred  dollars  and  less  than  three  hundred  dollars  the  fol- 
lowing sentence —  "  Consent  is  hereby  given  that  a  justice 
of  the  peace  may  have  jurisdiction  to  the  amount  of  three 
hundred  dollars,"  was  sufficient  to  confer  jurisdiction  upon 
any  justice  who  might  try  the  case.  The  defendant  con- 
sented because  he  signed  the  note,  the  plaintiff  because  he  ac- 
cepted it.  And  further  that  the  fact  that  no  particular 
justice  was  designated  in  no  degree  impaired  the  consent 
given  in  the  note.  It  meant  simply,  that  any  justice  might 
try  it  as  it  stood  who  could  have  tried  it  if  its  amount  had 
been  less  than  one  hundred  dollars.3 

§  232.  Jurisdiction  —  When  consent  will  confer  It 
The  locus  of  the  forum  when  not  Jurisdictional  — 
Iowa.  —  Consent  of  parties  can  not  confer  jursidiction  over 
the  sub ject-matter  of  an  action  where  the  law  itself  does  not 
confer  it.8  But  when  a  change  of  venue  has  been  made 
from  one  justice  to  another  in  accordance  with  the  law  of 
the  State,  it  is  competent  for  the  parties  to  stipulate  and 
agree  that  the  justice  to  whom  the  jurisdiction  was  legally 
transferred  might  for  his  own  convenience,  or  theirs,  or  that 
of  the  witnesses,  try  the  case  within  a  township  other  than 
that  of  his  residence.  The  locus  of  the  forum  of  a 
justice  is  regularly  within  the  township  of  his  residence, 
but  that  fact  is  held  not  to  be  jurisdictional  so  that  a  devia- 
tion from  the  regular  course  would  render  the  proceeding 
void.4 


i  Const.  Iowa,  art.  XI.,  f  1;  Code  of  Iowa,  §  8508. 
t  Marshalltown  Bank  v.  Kennedy,  58  Iowa,  857. 

s  Bogers  v.  Loop,  51  Iowa,  41;  Smith  v.  Dubuque  County,  1  low*,  493;  Dick*  v. 
Hatch,  10  Iowa,  880 ;  Walker  v.  Kynett,  82  Iowa,  524. 
4  Sogers  v.  Loop,  supra. 
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§  233.  Jurisdiction  —  When  parties  may  give  Jurisdic- 
tion to  a  Justice  —  What  is,  and  what  is  not  in  fraudem 
legis  —  Virginia.  —  The  general  rule  is  undoubtedly  that 
parties  can  not  by  consent  give  jurisdiction  to  a  court 
which  otherwise  would  have  no  cognizance  of  the  cause. 
There  are  exceptions  to  this  rule  made  by  statute  in  several 
of  the  States  which  are  elsewhere  considered.  It  does  not 
follow,  however,  because,  after  a  business  transaction  be- 
tween two  persons  not  parties  to  any  action,  the  debt 
which  one  owes  to  the  other  is  within  the  jurisdiction  of  a 
court  which  before  that  time  could  have  had  no  cognizance 
of  the  matter,  that  the  transaction  was  consummated  for 
the  purpose  of  giving  jurisdiction  to  that  court.  If  A. 
owes  B.  by  simple  contract  a  sum  above  the  jurisdiction 
of  a  justice,  and  gives  his  note  for  the  amount,  the  note 
being  within  the  jurisdiction  of  the  justice,  it  does  not 
follow  from  this,  without  more,  that  the  object  of  the 
transaction  was  to  place  the  debt  within  the  cognizance 
of  the  justice,  was  in  fraudem  legis,  and  therefore  that  the 
justice  has  no  jurisdiction.  The  Supreme  Court  of  Appeals 
in  Virginia  has  recently  decided  something  very  like  this. 
One  party  owed  another  one  hundred  and  twenty-six  dol- 
lars, a  sum  which  in  that  State  was  beyond  the  jurisdic- 
tion of  the  justice,  the  limit  of  which  was  fifty  dollars. 
Whether  the  debt  was  due  by  simple  contract  or  by  spec- 
ialty does  not  appear  in  the  report.  They  divided  the 
debt  into  three  equal  pails,  for  which  the  debtor  gave  his 
three  several  notes,  payable  two,  three  and  four  months 
after  date  respectively.  After  the  maturity  of  the  last 
of  the  notes  suits  were  brought  on  the  notes  severally  and 
judgments  rendered,  executions  issued  and  part  of  the 
money  collected  when  further  proceedings  were  stopped  by 
a  writ  of  prohibition.  The  appellate  court  held  that  the 
writ  of  prohibition  was  properly  awarded ;  that  the  subdi- 
vision of  the  debt  was  in  fraudem  legis;  that  the  effect 
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of  the  proceeding  was  to  deprive  the  debtor  of  his  right  to 
trial  by  jury;  and  that  by  oblique  methods  the  justice  had 
acquired  a  jurisdiction  which  the  law  did  not  confer  upon 
him. 

In  this  very  singular  ruling  no  account  seems  to  be  taken 
of  the  free  agency  of  the  debtor.  Manifestly  he  gave  the 
three  notes  in  consideration  of  the  forbearance  of  his  cred- 
itor gaining  an  average  of  three  months  further  time  in 
which  to  pay  his  debt ;  if  he  lost  his  right  to  a  trial  by  jury 
which  is  by  no  means  clear,  he  gave  that  up,  on  the  same 
consideration  and  for  the  obvious  reason  that  he  had  no  de- 
fense against  his  creditor's  demand.  If  he  had,  he  would 
not  have  signed  the  notes  at  all.  The  presumption  is,  in 
the  absence  of  proof  to  the  contrary,  that  a  debtor  who 
executes  notes  expects  and  intends  to  pay  them,  according 
to  their  terms,  and  it  is  fair  to  presume  that  when  a  creditor 
gives  further  time  dividing  his  debt,  he  expects  that  his 
debtor  can  and  will  pay  in  instalments  the  debt  which  he  was 
unable  to  discharge  when  the  notes  are  given.  The  legal 
presumption  is  that  when  the  plaintiff  accepted  the  three 
notes  he  hoped  that  the  defendant  would  pay  at  maturity, 
and  that  when  defendant  executed  them  he  expected  that 
he  could  pay  the  debt  in  instalments,  and  that  neither  acted 
in  view  of  the  ultima  ratio  of  the  justice's  court.  Unless 
they  did  arrange  the  debt  at  the  time  the  notes  were  given, 
so  as  to  give  a  justice  jurisdiction,  for  the  purpose  and  with 
the  intention  of  giving  that  jurisdiction,  the  ruling  of  the 
court  is  manifestly  untenable.  The  presumption  is  that  they 
contemplated  the  payment  of  the  debt  in  the  stipulated  in- 
stalments, and  when  the  notes  matured  the  plaintiff  was  en- 
titled to  the  benefit  of  the  prescribed  legal  remedies. 

It  is  very  remarkable  that  a  respectable  court,  in  behalf 

of   a  defendant  debtor,  confessedly  without   merits,   and 

doubly  in  default,  should  in  the  absence  of  any  evidence 

of  fraud  or  fraudulent  intent  on  the  part  of  the  creditor, 
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reproach  him  with  acting  in  fraudem  legis,  and  charge  a 
justice  with  usurpation,  because  he  rendered  judgment  upon 
notes  clearly  within  his  jurisdiction  in  cases  in  which  no 
plea  to  the  jurisdiction  had  been  entered  nor  any  other  de- 
fense made.1 


l  James  v.  Stokes,  77  Va.  985. 
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part  in. 

Section. 
285.  When  jurisdiction  of  justice  is  special,  and  proceeding  summary— 

Strictness  and  accuracy  required. 
236.  Jurisdiction  of  justice  must  appear  in  his  proceedings— Where  it 
had  best  appear. 

287.  Jurisdiction— What  is  necessary  to  support  it— Presumption — 

California. 

288.  Jurisdiction  must  appear   on  the   face  of  the  proceedings  — 

Presumption  unavailable — Missouri. 

289.  Acts  of  justice  in  excess  of  his  jurisdiction  may  be  set  aside  by 

superior  court,  ex  mero  motu. 
240*  When  defendant  may  move  to  dismiss  for  want  of  jurisdiction — 
Alabama. 

241.  Jurisdiction  —  Questions  affecting  will  be  entertained  In  a  justice 

case  in  the  supreme  court  —  Michigan. 

242.  Jurisdiction  must  be  excepted  to,  if  at  all,  before  the  justice  — 

Iowa. 
248.  Jurisdiction— When  lost  by  Improper  change  of  venue  —  Remedy 
in  such  a  case. 

244.  Limitation  of  justice's  jurisdiction  —  He  cannot  vacate  a  judg- 

ment rendered  by  himself. 

245.  Jurisdiction  of  justices — When  not  excluded  by  provisions  of 

municipal  charter — Illinois. 

246.  Official  bond  of  justice — One  justice  has  no  jurisdiction  of  action 

on  official  bond  of  another  —  Kansas. 

247.  Jurisdiction  must  include  the  whole  case  or  the  justice  cannot 

act — Vermont. 

248.  Jurisdiction  of  actions  ex  delicto  —  When  the  tort  may  be  waived, 

and  suit  In  form  ex  contractu  be  brought —  North  Carolina. 

249.  Arbitration— Award— Justice  has  no  jurisdiction  over  either  — 

Indiana. 

250.  Jurisdiction  of  justice  in  case  of  bailment — Illinois. 

251.  Jurisdiction  of  justice — Limitations  of  and  exceptions  to  the 

limitation —  Kansas. 

252.  Jurisdiction  of  justice  in  trespass  to  lands — Measure  of  damages — 

Iowa. 
258.  When  a  new  trial  will  be  allowed  upon  an  appeal — New  York. 
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Section. 

254.  Jurisdiction  of  justice,  ex  contractu  and  ex  delicto — Arkansas. 

255.  Jurisdiction  of   justices,  when  concurrent  —  Enlarged  only  in 

cases  ex  contractu — North  Carolina. 

256.  Jurisdiction    of    inferior    courts  —  Presumption    of  —  Married 

woman  —  Quaere — Mississippi. 

257.  Jurisdiction  of  justices  in  actions  against  counties — Missouri. 

258.  Justice  cannot  render  judgment  on  award — Set-off — Bemittitur— 

Indiana. 

259.  Justices  when  incompetent  by  affinity  —  When  not  incompetent— 

Indiana. 

260.  Jurisdiction — Limitation  of  in  suits  against  non-residents — Want 

of  jurisdiction  over  subject-matter  —  Iowa. 

261.  Jurisdiction  of   breach  of  personal  contract— Action  for  snch 

breach  is  for  recovery  of  money  —  Kansas. 

262.  Penalty — Jurisdiction  of  justice  of— Effect  of  judgment  —  New 

York. 
268.  Justice— Incompetency  of,  by  reason  of  relationship — Rule  on 
that  subject —  Maine. 

264.  Jurisdiction  of  citizen  of  another  county  on  money  demand  — 

Iowa. 

265.  Police  justice — When  and  where  his  functions  interchangeable 

with  justice  of  the  peace  —  Wisconsin. 

266.  Jurisdiction  —  Special  and  without  limit  for  damages  against  rail- 

roads— Cannot  be  joined  with  general  jurisdiction  for  torts. 

267.  Nuisance  —  Which  two  justices  cannot  abate  —  Georgia. 

268.  Jurisdiction— Actions  for  tort — Statutory  remedies  are  cumu- 

lative —  Arkansas . 

269.  Jurisdiction — In  civil  cases  confined  to  actions  ex  contractu  in 

North  Carolina. 

270.  Constitutional   provision   forbidding   extension   of  jurisdiction 

beyond  prescribed  limit  leaves  legislature  at  liberty  within  that 
limit — Alabama. 

271.  Practice — Rule  forbidding  several  suits  by  the  same  plaintiff 

against  the  same  defendant —  Quaere — Mississippi. 

272.  Official  bond — Where  justice  has  no  jurisdiction —Ohio. 

§  235.  When  Jurisdiction  of  Justice  is  special,  and 
proceedings  summary  —  Strictness  and  accuracy  re- 
quired. —  It  is  of  course  in  every  point  of  view  essential 
to  the  jurisdiction  of  a  justice  that  the  preliminary  process 
should  be  regular  and  sufficient  to  bring  the  defendant 
legally  before  the  court,  and  especially  where  the  jurisdic- 
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tion  is  special  and  dependent  upon  prescribed  preliminary 
proceedings,  as  upon  an  affidavit  in  certain  terms  or  to  a 
particular  effect.  Thus  in  summary  proceedings  for  the  re- 
moval of  a  tenant  from  demised  premises,  the  right  to  the 
benefit  of  the  special  and  summary  process  is  dependent 
upon  the  accuracy  and  sufficiency  of  the  affidavit  required, 
and  if  that  is  defective  the  justice  has  no  jurisdiction.1  It 
is  a  rule  of  very  general  if  not  universal  application  that 
all  preliminary  essential^  to  a  special  or  summary  jurisdic- 
tion  are  subject  to  a  strict  construction.  The  statute  in 
such  cases  must  be  strictly  pursued  and  as  little  as  possible 
left  to  inference. 

§  236.  Jurisdiction  of  Justice  must  appear  in  his 
proceedings  —  Where  it  had  best  appear.  —  It  has  already 
been  said  that  in  justices'  courts  as  in  other  courts  of 
limited  or  special  jurisdiction  the  record,  must  show  that 
the  demand  sued  upon  was  within  the  jurisdiction  of  the 
court.  It  may  be  added  that  although  perhaps  the  juris- 
diction might  be  made  to  appear  in  other  portions  of  the  rec- 
ord, the  most  appropriate  mode  is  to  show  it  in  the  initial 
process,  the  summons  or  warrant,  which  in  the  practice  of 
most  of  the  States  is  both  summons  and  declaration,  not 
only  requiring  the  defendant  to  appear  but  setting  forth 
what  he  is  required  to  answer.  If  the  fact  does  not  appear 
that  the  demand  is  within  the  jurisdiction  of  the  justice, 
the  omission  is  fatal.  Thus  an  action  for  a  bale  of  cotton 
"  as  rent  for  a  farm/9  could  not  be  sustained  because  the 
summons  did  not  show  that  the  value  of  cotton,  or  the  dam- 
ages demanded  for  its  detention,  was  within  the  jurisdiction 
of  the  justice.2 

§  237.  Jurisdiction  —  What  is  necessary  to  support  — 
Presumption  —  California.  —  It  has  been  repeatedly  said 

1  Layton  v.  Dennis,  43  N.  J.  L.  880. 

2  Allen  v.  Jackson,  86  N.  C.  321 ;  Duffy  v.  Averitt,  6  Ired.  455 ;  Justices  v.  Simmons, 
3  Jones,  187 ;  Henderson  v.  Graham,  84  N.  0. 496. 
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that  the  jurisdiction  of  justices'  courts  being  special  and 
limited  the  law  presumed  nothing  in  favor  of  it,  and  a 
party  who  claimed  a  right  under  such  a  judgment  must 
show  affirmatively  every  fact  necessary  to  confer  such  juris- 
diction. Thus  where  there  was  no  appearance  by  the  de- 
fendant and  the  judgment  was  rendered  by  default,  the 
recital  in  the  docket:  "September  17th  —  Return  served 
summons/9  affords  no  proof  of  the  jurisdictional  facts 
necessary  to  support  the  judgment, —  it  is  of  no  weight  as 
proof  of  the  proper  service  of  the  summons.1 

§  238.  Jurisdiction  —  Must  appear  on  the  face  of  the 
proceedings  —  Presumption   unavailable  —  Missouri.  — 

In  Missouri,  in  common  with  all  the  other  States,  it  is  the 
law  that  the  jurisdiction  of  justices  and  other  courts  of  in- 
ferior and  limited  jurisdiction  must  appear  somewhere  on 
the  face  of  their  proceedings,  otherwise  their  acts  are  void. 
Thus  in  an  action  against  a  railroad  company  for  killing  a 
heifer,  it  being  necessary  that  the  statement  should  show  in 
what  township  the  animal  was  killed,  it  was  held  that  the 
want  of  an  allegation  on  that  subject  could  not  be  cured  by 
the  recital  of  the  township  in  which,  the  justice  presided, 
and  where  the  cause  was  made  triable,  that  it  could  not  be 
inferred  that  the  animal  was  killed  in  that  township  because 
the  justice  resided  in  it,  and  plaintiff  had  made  the  case 
triable  before  him,  and  that  it  was  not  competent  for  the 
court  to  permit  an  amended  statement  curing  the  defect.3 

§  239.  Acts  of  justice  in  excess  of  his  Jurisdiction  may 
he  set  aside  by  superior  court  ex  mero  motu.  —  When  a 
justice  has  exceeded  his  jurisdiction  and  assumed  cogni- 
zance of  cases  over  which  he  has  by  law  no  authority,  his 
rulings  are  treated  with  scant  ceremony  by  the  superior 


l  Kane  v.  Desmond,  68  Cal.  464. 

»  Haggard  v.  Atlantic,  etc,  Co.,  63  Mo.  302. 
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courts  to  which  they  are  taken  by  appeal.  Thus,  the  judg- 
ment of  a  justice,  assuming  under  an  unconstitutional  stat- 
ute, to  adjudicate  the  title  to  real  estate,  may  be  abrogated 
by  the  (appellate)  circuit  court  ex  mero  motu,  without 
pleading,  motion,  or  proof,  and  the  ruling  of  the  circuit 
court,  however  otherwise  erroneous,  could  not  be  reversed, 
because  it  could  not  injure  the  party  claiming  the  benefit 
of  the  void  judgment.1 

$  240.  Practice  —  When  defendant  may  move  to  dis- 
miss for  want  of  Jurisdiction  —  Alabama.  —  When  a  jus- 
tice has  no  jurisdiction,  the  defendant  may  move  to  dismiss 
if  the  defect  is  apparent  upon  the  face  of  the  pleadings, 
and  is  not  in  such  case  put  to  his  plea  to  the  jurisdiction ;  if, 
however,  it  is  not  so  apparent,  the  facts  showing  that  the 
justice  had  no  jurisdiction,  must  be  set  up  by  a  plea  in 
abatement  of  the  action.3 

§  241.  Jurisdiction  —  Questions  of,  will  be  enter- 
tained in  a  Justice  case  in  the  supreme  court  —  Michi- 
gan.—  In  Michigan,  the  supreme  court  will  not,  upon 
special  appeal,  consider  mere  irregularities  in  the  proceed- 
ings of  a  justice's  court.  Questions  of  jurisdiction  will, 
however,  be  entertained.  An  affidavit,  made  by  one  of  two 
plaintiffs,  is  sufficient,  as  authority  from  his  co-tenant  will 
be  presumed,  and  if  the  affidavit  shows  that  the  defendant 
took  the  property  of  the  plaintiffs  from  their  bailee  and 
converted  it  to  his  own  use,  that  is  sufficient  to  put  him  to 
his  defense.3 

§  242.  Jurisdiction  —  Must  be  excepted  to,  if  at  all, 
before  Justice  —  Iowa.  —  In  Iowa,  objections  to  the  juris- 


i  Webb  v.  Carlisle,  66  Ala.  813;  Ex  parte  Webb,  68  Ala.  109;  Calhoun  v.  Fletcher, 
63  Ala.  674. 

2  Burns  v.  Henry,  67  Ala.  809. 

8  Diets  v.  Groesbeck,  SSAf  ich.  801. 
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diction  of  a  justice,  must  be  taken  upon  the  trial  before 
him.  That  question  cannot  be  raised  for  the  first  time 
after  appeal  in  the  district  court.1 

§  243.  Jurisdiction  —  When  lost  by  improper  change 
of  venue  —  Remedy  in  such  a  case.  — Under  the  statutes 
of  many  of  the  States  justices  are  authorized  in  proper 
cases  to  transfer  causes  from  their  dockets  to  those  of  other 
magistrates.  This  is  usually  done  upon  the  application  of 
a  party,  supported  by  affidavit  or  adequate  testimony,  for 
a  change  of  venue,  and  the  case  must  generally  be  turned 
over  to  the  nearest  justice.  When  in  making  such  a  trans- 
fer the  justice  falls  into  error,  transfers  the  case  to  a  justice 
who  is  not  the  nearest  justice,  or  who  is  otherwise  incom- 
petent under  the  law  to  act  in  the  matter,  the  error  is 
remediable  if  a  seasonable  application  be  made  in  the  same 
cause  or  proceeding  in  which  the  mistake  was  committed. 
The  action  of  the  justice  in  the  discharge  of  this  part  of  his 
duty  cannot  be  questioned  in  a  collateral  proceeding.2 

§  244.  Limitation  of  Justice's  Jurisdiction  —  Cannot 
vacate  a  judgment  rendered  by  himself.  —  The  jurisdic- 
tion of  a  justice  being  limited  it  follows  that  there  are  pow- 
ers which  can  be  exercised  by  courts  of  general  jurisdiction, 
but  which,  unless  expressly  granted  by  statute,  are  denied  to 
him.  A  justice  unless  especially  so  authorized  by  statute 
cannot  vacate  a  judgment  rendered  by  himself  on  the  ground 
that  it  was  fraudulently  obtained,  and  this  especially  if  the 
case  has  been  transferred  by  appeal  to  a  higher  court.' 

§  245.  Jurisdiction  —  Of  justices  when  not  excluded 
by  provisions  of  a  municipal  charter  —  Illinois.  —In  a 
conflict  between  the  general  law  and  the  charter  of  a  muni- 


i  State  «.  Kinney,  41  Iowa.  434. 

s  Tennis  v.  Anderson,  55  Iowa,  025.    As  to  change  of  venue  see  po$t,  eh.  IV. 

*  Brown  v.  Batts,  15  £.  0. 488. 

178 


§    247  JU8TICE8  —  JURISDICTION.  [PART  II. 

cipal  corporation  the  former  mast  prevail.  Thus  by  the 
charter  of  a  town  exclusive  jurisdiction  of  all  cases  arising 
under  ordinances  of  the  corporation  was  vested  in  the  police 
magistrates  of  the  corporation,  and  appeals  from  their  tri- 
bunals to  the  circuit  court.  It  was  held,  however,  that  under 
the  authority  vested  in  them  by  the  general  law,  justices 
had  jurisdiction  over  cases  arising  under  those  ordinances, 
and  that  from  their  judgments  in  such  case,  as  well  as  their 
ordinary  judgments,  appeals  would  lie  to  the  county  court.1 

§  246.  Official  bond  —  Of  Justice  —  One  Justice  has  no 
Jurisdiction  of  action  on  official  bond  of  another  —  Kan- 
sas. —  In  Kansas  justices  are  required  to  execute  official 
bonds  with  security,  and  upon  a  breach  of  such  bonds  they 
maybe  enforced  by  appropriate  action.  But  one  justice 
has  not  jurisdiction  of  an  action  upon  the  official  bond  of 
another  justice.3 

§  247.  Jurisdiction — Must  include  the  whole  case  or 
the  Justice  cannot  act — Vermont.  —  In  Vermont  justices 
have  jurisdiction  in  actions  of  trespass  to  the  freehold  only 
when  the  sum  in  demand  does  not  exceed  twenty  dollars. 
Consequently  an  action  brought  before  a  justice  for  a  cause 
of  action  of  that  character  with  the  ad  damnum  laid  at 
twenty-five  dollars  was  held  to  be  beyond  the  jurisdiction 
of  the  justice.  And  the  difficulty  is  not  obviated  by  the 
joinder  with  the  count  for  trespass  to  the  freehold,  of  a 
count  with  the  same  ad  damnum  for  trespass  generally. 
Of  this,  the  justice  might  have  had  jurisdiction  but  for  the 
joinder  of  the  other  count.  The  rule  is  that  the  court  must 
have  jurisdiction  of  the  whole  case  as  it  stands  on  the  face 
of  the  declaration  with  power  to  render  a  judgment  on  the 
whole  case,  or  any  part  of  it,  to  the  full  amount  of  the  plain- 

l  Campbell  v.  Lewiston,  6  111.  App.  630;  Const.  111.  (1870),  art.  VI.,  §  29. 
s  Neal  v.  KeUar,  It  Kan.  147. 
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tiff's  demand  if  the  proof  requires  it.  And  it  is  a  further 
rule  that  if  the  declaration  shows  a  case  that  is  not  within 
the  jurisdiction  of  the  court,  it  cannot  remedy  the  difficulty ; 
it  cannot  allow  the  ad  damnum  to  be  reduced,  or  the 
objectionable  count  stricken  out,  because  to  do  so,  the 
court  must  first  have  jurisdiction.  It  cannot  assume  juris- 
diction to  make  orders  which  will  give  it  jurisdiction.1 

§  248.  Jurisdiction  —  Of  actions  ex  delicto  when  the 
tort  can  be  waived  and  suit  In  form  ex  contractu  may  be 
brought  —  North  Carolina.  —  Under  the  constitution  of 
North  Carolina  justices  have  "  exclusive  original  jurisdiction 
of  all  civil  actions  founded  on  contract  wherein  the  sum 
demanded  shall  not  exceed  two  hundred  dollars,  and  wherein 
the  title  to  real  estate  shall  not  be  in  controversy.'*  Under 
this  provision  it  is  held  that  the  justice  has  not  jurisdiction 
in  actions  ex  delicto  although  the  cause  of  action  may  grow 
out  of  a  contract.  An  action  in  form  ex  delicto  is  not 
founded  upon  a  contract  but  may  be  collateral  to  it.  And 
although  in  cases  in  which  it  is  permissible  to  waive  the 
tort  and  sue  for  "  money  had  and  received  "  on  an  implied 
contract,  a  justice  may  have  jurisdiction,  he  cannot  have  it 
in  an  action  of  deceit  or  an  action  collateral  to  the  contract 
or  where  the  gravamen  of  the  charge  is  a  tort.9 

§  249.  Arbitration  —  Award  —  Justice  has  no  Jurisdic- 
tion over  either  —  Indiana.  —  In  Indiana  it  is  not  compe- 
tent for  a  justice  to  submit  to  arbitration  the  matters  in 
controversy  in  an  action  pending  in  his  court.  He  has  no 
authority  by  statute  law  to  make  a  submission  to  an  award 
a  rule  of  court,  nor  can  he  render  judgment  on  an  award.8 

§  250.  Jurisdiction  —  Of  Justices  In  case  of  bailment — 
Illinois.  —  In  Illinois  justices  have  jurisdiction  in  all  cases 

l  Chadwiok  v.  Balohelder,  46  Vt  734. 
s  Ballinger  v.  Marshall,  70  N.  0. 020. 
3  Blchards  v.  Beed,  89  Ind.  880. 
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in  which  an  action  of  debt  or.  assumpsit  will  lie  if  the 
damages  claimed  do  not  exceed  two  hundred  dollars.  And 
assumpsit  will  lie  upon  a  bailment  of  a  thing  without  hire, 
the  contract  being  for  a  return  of  the  thing  bailed,  and  the 
return  of  the  article  in  a  damaged  condition  is  prima  facie 
evidence  of  negligence.  Hence  upon  a  bailment  of  a  horse 
without  hire,  for  a  stipulated  time,  the  return  of  the  horse 
so  badly  injured  that  he  soon  died,  was  held  to  authorize 
a  suit  against  the  bailee  before  a  justice  for  damages  laid 
at  one  hundred  and  fifty  dollars,  and  the  circuit  court  erred 
in  dismissing  the  case  when  brought  up  by  appeal  for  want 
of  jurisdiction  in  the  justice.1 

§  251.  Jurisdiction  —  Of  Justice — Limitation  of  — 
Kansas.  — In  Kansas  justices  have  no  jurisdiction  of  "  ac- 
tions against  justices  of  the  peace  or  other  officers  for  mis- 
conduct in  office,  except/'  and  among  the  exceptions,  it 
is  held,  are  proceedings  against  constables  for  failure  to 
pay  over  money  collected  on  execution  issued  by  any  jus- 
tice. And  the  jurisdiction  of  justices  in  cases  of  this  char- 
acter is  not  limited  to  any  summary  proceeding  by  attach- 
ment as  for  a  contempt,  but  includes  any  proceeding,  even 
an  ordinary  action.  Hence  a  justice  may  try  and  determine 
an  action  on  a  constable's  bond,  the  breach  assigned  being  a 
failure  to  pay  over  to  the  proper  party  money  collected 
upon  an  execution  issued  by  a  justice.3 

§  252.  Jurisdiction  of  Justice  in  trespass  to  lands  — 
Measure  of  damages  —  Iowa.  —  In  Iowa  a  justice  has 
jurisdiction  of  actions  for  damages  on  account  of  trespasses 
upon  lands  by  cutting  and  carrying  away  timber.  And  the 
measure  of  damages  in  such  a  case  is  not  merely  the  value 


l  Baren  v.  Cain  15  111.  App.  886. 

s  Dodge  v.  Klnoaid,  80  Kan.  848;  Comp.  Laws  Kan.  (1879),  ch.  81,  $  8,  tub. sect.  8, 
$  8,  sub-sect.  7. 
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of  the  timber  so  cut  and  carried  away,  but  includes  also  the 
injury  done  to  the  realty  by  the  loss  of  the  trees.1 

§  253.  When  a  new  trial  will  be  allowed  upon  an  ap- 
peal—  New  York. — In  New  York  it  is  provided  that  a 
party  can  have  a  new  trial  upon  appeal  in  the  county  court 
when  the  amount  of  the  claim  for  which  judgment  is  de- 
manded by  either  party  in  his  pleadings  in  the  court  below 
shall  exceed  fifty  dollars.  The  new  trial  will  not  be  allowed 
if  the  pleading  by  which  more  than  fifty  dollars  is  claimed 
is  sham  or  false,  nor  will  it  be  allowed  upon  a  pleading 
to  the  case,  which  is  not  supported  by  any  evidence  in  the 
justice's  court.8 

§  254.  Jurisdiction  —  Of  justices  ex  contractu  and  ex 
delicto  —  Arkansas.  —  In  Arkansas  justices  have  exclusive 
jurisdiction  in  all  matters  of  contract,  and  concurrent  juris- 
diction in  all  matters  of  damages  to  personal  property  when 
the  amount  in  controversy  does  not  exceed  one  hundred 
dollars.8  Matters  of  damage  to  personal  property  include 
all  injuries  or  losses  which  one  may  sustain  in  respect  to 
his  ownership  of  personal  estate.  Upon  these  principles  a 
common  carrier  can  be  held  responsible  in  an  action  before 
a  justice  for  failure  to  deliver  goods  in  due  season,  and  it  is 
immaterial  whether  the  action  be  regarded  as  arising  ex 
contractu  or  ex  delicto*  as  the  justice  has  equal  jurisdiction 
in  either  case,  provided  the  prescribed  pecuniary  limit  is  not 
exceeded.4 

§  255.  Jurisdiction  —  Of  justices  —  When  concur- 
rent—  Enlarged  only  in  cases  ex  contractu — North 
Carolina.  — In  North  Carolina  the  jurisdiction  of  justices 


i  Dngan  v.  Bunt,  29  Iowa,  447. 

*  Houghton  v.  Kenyon,  88  How.  Pr.  107. 
3  Const.  Ark.  (1874),  art.  VII.  ,  sect.  40. 

*  St.  Louis,  etc.,  Co.  v.  Heath,  41  Ark.  476;  Stanley;  v.  Bracht,  42  Ark.  210. 
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conferred  under  article  IV,  section  27,  of  the  amended  con- 
stitution of  the  State,  by  the  act  of  1876-77,  chapter  251,  is 
concurrent  with  that  of  the  superior  courts.  The  summary 
and  expeditious  remedy  provided  by  the  act  of  1876-77,  chap- 
ter 283,  by  which  the  jurisdiction  of  justices  in  cases  grow- 
ing out  of  leases  or  the  renting  of  land  is  enlarged,  so  as  to 
include  all  cases  in  which  the  amount  in  controversy  is  two 
hundred  dollars  or  less,  relates  only  to  the  enforcement  of 
contracts  not  to  the  redress  of  torts.  And  that  jurisdic- 
tion, too,  is  concurrent  with  that  of  the  superior  courts 
and  affords  merely  a  cumulative  remedy.1 

§  256.  Jurisdiction  of  inferior  courts  —  Presumption 
of  —  Married  women  —  Quaere  —  Mississippi.  —  In  many 
of  the  States,  among  others  Mississippi,  the  common-luw 
rights  and  disabilities  of  married  women  are  greatly  modi- 
fied by  statute,  and  the  jurisdiction  of  justices  in  cases 
in  which  such  women  are  parties,  is,  of  course,  materially 
affected  by  that  legislation.  It  was  held  in  that  State  that  a 
judgment  rendered  against  a  married  woman  by  a  justice  is 
valid,  although  the  record  and  the  proceedings  were  silent 
as  to  the  facts  that  the  debt  was  such  a  one  as  the  defend- 
ant had  the  capacity  to  contract,  and  that  she  was  the  owner 
of  a  separate  estate,  the  court  in  effect  presuming  that,  in 
the  oral  pleadings  and  in  the  evidence,  which  does  not  ap- 
pear in  the  record,  the  facts  necessary  to  give  the  justice 
jurisdiction  of  the  case  were  duly  presented.  This  is  un- 
doubtedly the  law  of  Mississippi  as  it  is  decided  to  be  so 
by  the  supreme  court  of  that  State,  but  it  is  directly  op- 
posed to  the  well  established  rule  of  law  that  presumptions 
in  favor  of  the  jurisdiction  of  a  court  can  only  be  indulged 
in  favor  of  courts  of  general  jurisdiction,  and  that  the  juris- 
diction of  inferior  courts  and  those  of  limited  jurisdiction 


l  Montague  v.  Mlall,  89  N.  0. 137;  Belcher  v.  Grimsley,  88  N.  C.  88. 
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must  appear  upon  their  records.  Thus,  in  the  case  under 
consideration,  from  the  fact  that  the  defendant  was  a  mar- 
ried woman  the  presumption  would  be  that  the  court  had 
no  jurisdiction  unless  she  had  a  separate  estate,  or  was  en- 
gaged as  a  feme  sole  in  trade  or  business,  and  the  contract 
was  made  in  the  course  of  such  trade  or  business,  or  was 
for  family  supplies,  or  was  for  something  else  that  would 
render  her  separate  estate  liable.  The  record  being  silent 
as  to  all  of  these  things,  the  supreme  court  presumed  that 
they  were  alleged. by  the  plaintiff  and  proved  to  the  satis- 
faction of  the  justice,  upon  no  ground  whatever  except  that 
there  are  no  written  pleadings  in  justices'  courts,  that  jus- 
tices are  not  usually  learned  in  the  law,  that  counsel  do  not  ' 
usually  attend  their  courts,  and  that  great  liberality  must  be 
accorded  to  their  proceedings,  or  else  that  very  inconve- 
nient consequences  must  follow.  The  argument  ab  incon- 
veniently it  is  believed,  is  hardly  sufficient  to  justify  the 
reversal  of  the  well  established  legal  rule  that  jurisdiction 
of  inferior  courts  must  be  shown  by  their  records  and  can 
not  be  presumed.1 

§  257.  Jurisdiction  of  justices  in  actions  against  coun- 
ties —  Missouri.  —  Justices  have  jurisdiction  of  suits  against 
their  counties.  The  authority  conferred  by  statute  on  the 
county  court  to  audit  and  settle  all  claims  against  the 
county  in  no  respect  militates  against  this  jurisdiction ;  it 
merely  invests  the  county  court  with  the  functions  of  a  fis- 
cal agent  for  the  county,  and  does  not  confer  upon  that 
court  exclusive  judicial  cognizance  of  county  claims,  'if 
that  were  the  case  not  only  would  justices,  but  circuit 
courts,  and  all  other  courts  of  record,  be  excluded  from 
jurisdiction  over  this  class  of  causes  of  action.  This  would 
be  certainly  a  very  extreme  construction  to  be  put  upon  a 
mere  grant  of  power  to  audit  and  allow  claims  of  a  public 

i  Taggert «.  Muse,  60  Mist.  870. 
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character.  And  it  is  held  in  Missouri  that  a  limitation  of 
jurisdiction  of  justices  to  persons  residing  in  their  town- 
ship, etc.,  is  wholly  inapplicable  to  their  jurisdiction  over 
counties,  because  residence  cannot  be  predicated  of  a  count}7, 
and  the  manifest  application  of  such  clauses  is  to  natural 
persons  only.1 

§  258.  Justice  cannot  render  judgment  on  award  — 
Set-off  —  Remittitur  —  Jurisdiction  —  Indiana.  —  In  In- 
diana a  justice  cannot  render  a  judgment  upon  an  award  ; 
a  judgment  so  rendered  is  void.  If  a  defendant  pleads  a 
set-off,  but  expressly  foregoes  all  claim  to  a  judgment  for 
any  excess  above  th'e  plaintiff's  demand,  and  the  justice, 
after  an  illegal  submission  to  arbitrators,  rendered  a  judg- 
ment on  balance  found  in  favor  of  defendant,  such  judgment 
is  void.  And  it  is  unnecessary  in  order  to  avoid  it  to  deny 
the  validity  of  the  debt  upon  which  it  was  founded.2 

§  259.  Justices  —  When  incompetent  by  affinity — When 
not  incompetent  —  Indiana.  —  Justices,  like  other  judicial 
officers,  are  incompetent  to  act  if  they  are  related  by  blood 
or  marriage  to  either  party  to  the  action.  In  this  connec- 
tion it  has  been  held  that  "  in  causes,  other  than  matrimon- 
ial *  *  *  relationship  by  affinity  ceases  upon  the 
dissolution  by  death  or  otherwise  of  the  marriage  which 
created  it,  except  as  to  the  children  of  the  marriage. "  A 
justice  therefore,  was  not  incompetent  because  his  wife  was 
the  niece  of  the  deceased  wife  of  one  of  the  parties.1 

§  260.  Jurisdiction  —  Limitation  of  in  suits  against 
non-residents  —  Want  of  jurisdiction  over  subject-mat- 
ter—  Iowa.  — A  justice  in  Iowa  has  no  jurisdiction  of  suits 


l  Gammon  v.  Lafayette  County,  79  Mo.  228. 
s  Hollingsworth  v.  Stone,  90  Ind.  244. 

8  Trout  v.  Drawhorn,67  Ind.  670,  citing,  1  Bishop  Marr.  ft  DiT.,  §  814;  Blodget 
v.  Brunsman,  9  Vt.  27. 

180 


CH.  V.]  JUSTICES  —  JURISDICTION.  §    261 

for  the  recovery  of  money  against  actual  residents  of  any 
other  county  than  that  of  the  justice's  residence,  even  if  in 
that  county  there  has  been  actual  service  of  process  on  the 
defendant.  In  such  a  case  the  judgment  rendered  is  abso- 
lutely void,  and  it  is  not  necessary  to  vacate  it  that  the 
defendant  should  have  appeared  and  pleaded  the  want  of 
jurisdiction.  And  it  may  be  added  that  it  is  not  jurisdiction 
of  the  person  that  is  lacking  in  such  a  case,  but  jurisdiction 
of  the  subject-matter,  so  that  the  defect  could  not  be  cured 
even  by  appearance,  and  consent.1  And  the  rule  is  the  same, 
although  the  suit  may  have  been  commenced  by  attachment. 
The  restriction  of  the  statute  does  not  relate  to  the  persons 
of  actual  residents  of  other  counties,  but  to  actions  for  the 
recovery  of  money  from  them.  The  restrictions  being  upon 
the  subject-matter  of  the  action,  it  is  not  material  whether 
the  suit  be  commenced  by  summons  or  attachment.2 

If,  however,  the  defendant  be  a  resident  of  the  same 
county  with  the  justice  the  jurisdiction  of  the  latter  is  com- 
plete and  extends  to  actions  of  replevin  and  attachment,  as 
well  as  cases  commenced  by  the  ordinary  process  of  sum- 
mons ;  and  it  is  not  material  in  what  township  of  the  county 
the  defendant  resides  so  that  he  lives  in  the  county  and  he 
or  his  property,  or  the  property  replevied,  be  found  therein.8 

§  261.  Jurisdiction  of  breach  of  personal  contract  — 
An  action  for  such  a  breach  is  for  recovery  of  money  — 
Kansas. — In  Kansas  justices  have  original  jurisdiction  of 
civil  actions  for  the  recovery  of  money  only,  and  to  try  and 
determine  the  same  where  the  amount  claimed  does  not  ex- 
ceed three  hundred  dollars.4  Under  this  statute  it  is  held 
that  justices  have  jurisdiction  of  an  action,  within  the  nu- 
merical limit  above  stated,  to  recover  damages  for  a  breach 

l  Hamilton  v.  Millhouse,  46  Iowa,  74. 
3  Gates  v.  Wagner,  46  Iowa,  355. 
*  Knowlee  v,  Pickett,  46  Iowa,  503. 
«  Comp.  Law*  Kan.  (1881),  §  4274,  p.  702. 
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of  a  personal  contract,  and  that  such  an  action  is  for  the 
recovery,  of  money  only.1 

§  262.  Penally  —  Jurisdiction  of  justice  of —  Effect  of 
judgment  —  New  York.  —  In  New  York  a  justice  has 
jurisdiction  of  an  action  for  the  recovery  of  a  penalty 
under  two  hundred  dollars.  Such  an  action  is  a  civil 
action  and  the  jurisdiction  is  conferred  by  the  general 
statutes  of  the  State.  He  can  pass  upon  every  question 
involved  in  the  cause,  including  the  validity  of  the  act 
imposing  the  penalty,  and  his  judgment,  as  long  as  it 
remains  unreversed,  is,  for  every  purpose,  as  conclusive 
between  the  parties  and  upon  every  question  necessarily 
embraced  in  the  judgment  as  the  judgment  of  the  highest 
court  of  the  State.2 

§  263.  Justice  —  Incompetency  of  by  reason  of  rela- 
tionship—  Rule  on  the  subject  —  Maine.  —  In  Maine  it 
is  the  law  that  a  justice  who  is  related  within  the  sixth 
degree  to  either  of  the  parties  to  a  suit  is  not  competent 
to  take  a  deposition  to  be  used  on  the  trial  of  the  action. 
Whether  in  the  performance  of  such  a  duty  a  justice  acts 
judicially  or  ministerially  is  a  question  on  which  the  author- 
ities do  not  agree.8  The  better  opinion  is,  however,  that 
his  action  is  judicial ;  but  however  that  may  be,  he  exer- 
cises a  great  deal  of  discretion,  which  should  require  an 
impartiality  hardly  to  be  expected  from  a  person  connected 
by  blood  or  marriage  with  either  of  the  parties.  The  rela- 
tionship is  held  to  be  an  interest  in  the  cause  within  the 
terms  of  the  statute.4  It  is  further  the  law  of  Maine  that 
if  a  justice  thus  disqualified  shall  nevertheless  assume  the 


1  Hanson  v.  Lawscn,  19  Kan.  201. 

2  Hallock  v.  Dorainy,  63  N.  Y.  238. 

8  Call  v.  Pike,  66  Me.  850.  See  Cooper  v.  Bakeman,  33  Me.  376;  Chandler  •• 
Bralnard,  14  Pick.  285;  Whicher  v.  Whioher,  11  N.  H.  348;  Bean  v.  Qulmby,  5  N.  H. 
94;  Culver  v.  Benedict,  18  Gray,  7. 

*  Rev.  State.  Me.  (1871),  ch.  107,  $  2. 
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function  of  taking  a  deposition  and  compel  the  witness  to 
testify  by  legal  coercion,  and  shall  commit  him  to  prison, 
he  will  be  held  responsible  in  damages  to  the  witness  thus 
imprisoned,  for  the  plain  reason  that  he  has  exceeded  his 
jurisdiction.  It  is  in  such  a  case  incumbent  upon  the 
justice  to  show  his  jurisdiction,  and  if  he  cannot  do  so  he 
will  be  held  liable  as  a  wrong-doer.1 

§  264.  Jurisdiction  of  citizen  of  another  county  on  money 
demand.  —  Iowa.  — In  Iowa,  under  the  code  of  that  State, 
a  justice  of  one  county  has  no  jurisdiction  of  an  action 
against  a  citizen  of  another  county  for  a  money  demand, 
unless  by  the  terms  of  the  contract,  the  money  is  paya- 
ble within  the  county  and  township  in  which  the  justice  acts. 
And  in  case  of  an  action  against  a  citizen  of  another  county 
his  appearance  will  not  give  jurisdiction,  for  the  defect  is 
one  of  jurisdiction  of  the  subject-matter,  not  of  the  person, 
and  cannot  be  cured  by  the  consent  of  parties.8 

§  265.  Police  justice  — When  and  where  functions  in- 
terchangeable with  justice  of  the  peace  —  Wisconsin.— 

In  Wftconsin,  by  the  charter  of  a  city,  a  police  justice  is 
clothed  with  jurisdiction  over  all  criminal  cases  arising 
within  the  city  limits,  his  functions  being  equivalent  to 
those  of  a  justice  of  the  peace,  under  the  general  law  of 
the  State.  Provision  is  made  for  supplying  his  place  in 
case  of  his  absence  or  disability,  and  his  substitute  desig- 
nated in  pursuance  of  that  provision  being  a  justice  of  the 
peace,  was  held  to  be  endowed  with  all  the  authority  of  the 
police  justice,  that  the  statute  from  which  he  derived  his 
powers  was  constitutional,  and  that  in  any  event  being  a 
de  facto  police  justice  his  right  to  exercise  the  office  can- 
not be  questioned  in  a  collateral  proceeding.3 


l  Call  v.  Pike,  tuvra. 

s  Boycr  v.  Moor©,  42  Iowa,  644.    See,  also,  Klengell  v.  Palmer,  42  Iowa,  166. 

8  State  9.  Bartlett,  85  Wis.  287;  Owens  v.  State,  27  Wis.  456. 
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§  266.  Jurisdiction — Special  and  without  limit  for 
damages  against  railroads  —  Cannot  be  joined  with  gen- 
eral jurisdiction  for  torts  —  Missouri.  —  In  Missouri , 
justices  have  jurisdiction  without  numerical  limit  over 
actions  against  railroad  companies  for  damages  claimed  on 
account  of  injuries  done  by  killing  or  crippling  horses,  cat- 
tle, and  other  animals.  They  have  also  jurisdiction  to  the 
amount  of  fifty  dollars  over  actions  for  injuries  to  persons 
or  personal  or  real  property.  These  two  jurisdictions  can- 
not be  combined  ;  an  action  against  a  railroad  company  for 
killing  a  horse,  the  damages  laid  far  exceeding  fifty  dollars, 
cannot  be  joined  with  a  complaint  against  the  same  defend- 
ant for  injury  to  the  harness.  If  such  a  suit  be  brought 
the  damages  laid  for  both  causes  of  action  must  not  exceed 
fifty  dollars.1 

§  267.  Nuisance  —  Which  two  justices  cannot  abate  — 
Georgia.  —  In  Georgia  under  the  authority  of  the  code  of 
that  State,2  two  justices  have  the  power  to  abate  nuisances 
of  certain  descriptions  and  it  was  found  necessary  for  the 
supreme  court  to  decide  that  under  that  statute  two  justices 
had  not  the  power  to  abate  as  a  nuisance  a  bridge  over  a 
navigable  stream  built  and  maintained  a  as  railroad  bridge, 
by  a  railroad  company  duly  incorporated  by  the  State.8 

§  268.  Jurisdiction — Action  for  torts,  statutory  reme- 
dies  are  cumulative  —  Arkansas.  — Under  the  constitution 
of  Arkansas4  a  justice  has  jurisdiction  in  all  cases  of  damage 
to  personal  property  where  the  amount  in  controversy  does 
not  exceed  one  hundred  dollars.  It  is  further  the  law  in 
that  State  that  when  the  statutes  give  a  special  remedy  by 
action  on  the  official  bonds  of  quasi-public  functionaries 


l  Dillard  v.  St.  LouiB,  etc.,  Co.,  68  Mo.  69. 

*  Code  6a.  (1873),  $  4023. 

3  Macon,  etc,  Co.  t>.  Pate,  60  Ga.  166. 

*  Const.  Ark.,  art  VII.,  $  40. 

184 


CH.  V.]  JUSTICES  —  JURISDICTION.  §    270 

who  exercise  a  public  franchise,  such  as  the  keepers  of  a 
public  ferry,  the  parties  aggrieved  are  not  obliged  to  resort 
to  that  remedy,  but  may  bring  an  action  as  at  common  law 
directly  against  the  ferryman  for  damages  caused  by  his 
negligence.  The  rule  is  stated  thus  by  a  well  known  text 
writer:  "  Where  a  right  originally  exists  at  common  law 
and  a  statute  is  passed,  giving  a  new  remedy  without  any 
negative,  express  or  implied,  upon  the  old  common  law, 
the  party  has  his  election  either  to  sue  at  common  law  or  to 
proceed  upon  the  statute.  The  statutory  remedy  is  merely 
cumulative."  1 

§  269.  Jurisdiction  in  civil  cases  confined  to  actions 
arising:  ex  contractu.  — In  North  Carolina,  by  an  express 
provision  in  the  constitution  of  the  State,  justices  *  have  no 
jurisdiction  of  actions  founded  in  tort.  They  can  only  take 
cognizance  of  cases  arising  ex  contractu* 

§  270.  Constitutional  provision  forbidding  extension 
of  Jurisdiction  beyond  prescribed  limit  leaves  legis- 
lature at  liberty  within  that  limit  —  Alabama. — In  Al- 
abama, the  constitution  limits  the  jurisdiction  of  justices  in 
civil  cases,  to  those  in  which  the  sum  in  controversy  does 
not  exceed  one  hundred  dollars.4  In  construction  of  this 
provision,  and  the  statutes  enacted  on  the  subject,  it  is  held 
that  the  effect  of  the  provision  is  to  forbid  the  Legislature 
to  enact  any  law  by  which  the  jurisdiction  of  justices  should 
in  any  civil  case  be  extended  beyond  the  limit  prescribed, 
but  that  it  is  within  legislative  discretion  to  extend  the  ju- 
risdiction to  the  constitutional  limit,  or  restrict  it  far  within 
that  limit,  and  to  designate  the  classes  of  cases  in  which  it 
is  extended,  and  those  in  which  it  is  restricted.     And  it  is 

l  Wells  v.  Steele,  31  Ark.  219;  Sodg.  Const,  of  Stat.  75;  Drake  Attach.,  §  151. 
s  Const.  N.  0.,  art.  IV.,  §  83. 

S  Nance  «.  Carolina,  etc.,  Co.,  76  N.  O.  9;  Bollinger  v.  Marshall,  70  N.   C.  520; 
Hepinatall  v.  Rue,  75  N;  C.  78 

*  Const.  Ala.  (1885),  art.  VL,  §  9 ;  R.  C.,  p.  42. 
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further  held,  that  no  statute  authorizes  a  justice  to  take  ju- 
risdiction of  actions  for  torts  in  which  the  matter  in  contro- 
versy exceeds  fifty  dollars,  and  the  constitutional  provision 
does  not  proprio  vigore  extend  the  jurisdiction  to  one  hun- 
dred dollars.1 

§  271.  Practice  —  Rule  forbidding  several  suits  by  the 
same  plaintiff  against  the  same  defendant  —  Quaere  — 
Mississippi.  —  In  Mississippi,  it  is  not  competent  for  a 
creditor  who  holds  two  or  more  notes  against  the  same  per- 
son, each  taken  separately  within  the  jurisdiction  of  a  jus- 
tice, but  in  the  aggregate  exceeding  that  jurisdiction,  to 
bring  separate  6uits  before  a  justice  on  each  of  his  notes, 
because  such  a  course  is  held  to  be  in  violation  of  that  prin- 
ciple of  the  law  which  forbids  a  multiplicity  of  suits.  It 
does  not  appear  in  the  report  of  the  case  in  which  this  de- 
cision was  rendered,  that  the  notes  hud  ever  formed  a  single 
and  separate  obligation,  which  had  been  divided  for  the 
purpose  of  giving  jurisdiction  to  the  justice.3 

§  272.  Official  bond  —  When  Justice  has  no  Jnrisdio- 
tion  of. —  Ohio.  —  Whether  in  actions  on  official  and  other 
penal  bonds,  the  jurisdiction  is  controlled  by  the  amount  of 
the  penalty  of  the  bond,  or  the  sum  actually  in  issue  is  else- 
where discussed.  It  may  be  here  remarked  that  in  Ohio, 
that  question  cannot  be  raised  because  by  the  express 
terms  of  a  statute  of  that  State  as  construed  by  the  supreme 
court,  justices  have  no  jurisdiction  of  actions  on  the  official 
bonds  of  constables  or  other  officers.3 


l  Taylor  v.  Woods,  52  Ala.  474. 

s  Morris  v.  Shryock,  60  Miss.  590. 

8  Hornbuckle  v.  State,  87  Ohio  St.  861. 

186 


CHAPTER    VI. 

Officers  of  justices'  courts — Constable,  deputy  constable, 
special  constable  —  sheriff,  deputy  sheriff  —  general  duties 
of  officers  in  attendance  upon  the  courts  of  justices  or  act- 
ing under  their  orders  —  liability  of  such  officers  by  reason 
of  the  limited  jurisdiction  of  the  justice  —  other  incidents 
affecting  the  officer  growing  out  of  that  limitation. 

Section. 

280.  Officers  attached  to  the  courts  of  justices — Their  general  func- 

tions —  No  clerk. 

281.  The  constable,  and  special  constable,  and  deputy  constable. 

282.  "  Any  lawful  officer  "  —  Sheriff. 
29$.  Character  of  the  duties  of  constable. 

284.  Powers  of  special  constable — Liability  of  justice  for  him.  —  In- 
diana. 

§  280.  Officers  attached  to  the  courts  of  justices  — 
Their  general  functions  —  No  clerk.  —  Like  all  other 
courts  those  of  justices  must  have  their  ministerial  officers. 
There  is  no  clerk  recognized  by  law,  the  justice  usually 
keeps  his  own  records  or  minutes,  or  if  he  avails  himself  of 
assistance,  it  is  that  of  a  mere  private  clerk  or  amanuensis. 
It  was  found  necessary  to  decide  in  Illinois  that  there  is  no 
such  office  known  to  the  law  as  the  clerk  of  a  justice,  and 
that  a  party  who  had  derived  certain  information  from  a 
person  exercising  those  functions,  had  no  right  to  rely  upon 
it  as  official,  or  conclusive,  or  in  any  respect  obligatory 
either  upon  his  adversary  or  upon  the  justice.1 

A. 

(a.)  In  the  State  of  Mains  as  In  all  the  other  States  the  constable  is 
the  appropriate  officer  to  execute  the  process  issued  from  the  courts  of 


l  First  Nat.  Bank  v.  Beresf  ord,  78  111.  391. 
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trial  justices.1  There  seems  to  be  no  such  officer  as  clerk  to  a  trial  jus- 
tice, nor  any  special  provision  for  deputy  or  special  constable. 

(6.)  There  is,  in  New  Jersey,  no  such  officer  recognized  by  law  as  a 
justice's  clerk.  Nor  apparently  any  special  provision  for  special  con- 
stable or  deputy  constable.  The  constable  is  declared  to  be  the  ministerial 
officer  of  the  justice's  court  within  his  district,  and  there  is  no  provision 
for  a  sheriff,  or  any  other  officer  to  act  as  such.8 

The  following  is  a  good  form  for  the  appointment  of  a  special  consta- 
ble. It  should  be  entered  on  the  docket  of  the  justice,  and  a  certified 
copy  of  it  under  the  hand  and  seal  of  the  justice  should  be  furnished  the 
officer  with  the  process.  The  process  should  be  directed  to  the  special 
officer  by  name  with  the  addition  "  special  constable." 


FORM. 


B v.  C- 


STATE  OF 


County 


~1m- 


By  reason  of  the  illness  (or  "  absence  "  as  the  case  may  be)  of  the 
regular  officer  of  this  court  (or  state  any  other  statutory  reason),  I, 

E F ,  justice  of  the  peace  for township,  in county, 

do  hereby  appoint  O P special  constable  to  perform  the 

duties  of  a  constable  in  the  above  named  cause  (or  to  serve  the  sum- 
mons, attachment,  other  named  process,  if  the  appointment  is  limited  to 
that  duty). 

Witness  my  hand  and  seal  this day  of 18—. 

(Signed)  E F ,  J.  P.  [seal.] 

(e.)  In  Missouri  there  seems  te  be  no  such  officer  known  to  the  law 
as  the  clerk  of  a  justice,  nor  any  special  constable.  Each  constable, 
however,  can  appoint  a  deputy  for  whose  conduct  he  will  be  responsible.* 

(d.)  In  Tennessee  there  is  no  such  official  person  as  a  justice's  clerk. 
A  justice  may  "  specially  depute  any  discreet  person  "  to  act  as  con- 
stable.4 The  constable  is  the  proper  executive  officer  of  a  justice's  court, 
but  the  sheriff  may  perform  any  of  the  duties  required.6  Process  from 
justice's  courts  usually  runs  in  this  State,  directed  to  "  any  lawful  officer." 

(e.)  In  Illinois,  as  in  other  8tates,  the  constable  is  the  executive  offi- 
cer of  the  justice's  court,  and  in  case  of  emergency  in  criminal  cases 


l  Rev.  State.  Me.  (1883),  p.  685,  §  00. 
s  Bev.  Laws  N.  J.  (1877),  p.  668,  §  139. 
«  1  Rev.  Stats.  Mo.  (1879),  §  652. 
«  M.  A  V.  Code  Tenn.  (1884),  §  1988. 
6 /«<*.,  §4922. 
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the  justice  may  by  sealed  indorsement  of  the  process  appoint  a  special 
constable  to  execute  it.1  There  seems  to  be  no  provision  relating  to  jus- 
tices' clerks  or  deputy  constables. 

(/.)  In  Iowa  the  constable  is  the  proper  executive  officer  of  a  justice's 
court,  but  the  sheriff  may  perform  any  of  duties  required  of  him.8  In 
proper  cases  a  special  constable  may  be  appointed  by  a  justice  for  the 
discharge  of  a  particular  duty.  The  appointment  must  be  in  writing  and 
the  special  officer  must  give  a  bond.*  There  seems  to  be  no  provision 
either  for  deputy  constables  or  clerks  of  justices'  courts. 

(g.)  There  seems  to  be  in  Arkansas  no  such  officer  recognized  by  the 
law  as  the  clerk  of  a  justice.  The  constable  of  the  township  where  the  suit 
is  brought  is  the  appropriate  officer  to  execute  the  process  of  a  justice's 
court.4  A  constable  may  appoint  a  deputy,  to  be  approved  by  the  county 
court,  but  he  is  responsible  for  the  acts  of  his  deputy.6 

(A.)  There  is  no  such  office  recognized  by  the  law  of  Mississippi  as 
the  clerk  of  a  justice.  The  constable  is  the  regular  ministerial  officer  of 
justices'  courts.  If  there  is  no  constable  in  the  district,  or  any  other 
good  reason  therefor,  justices  may  direct  their  process  to  the  sheriff. 
And  in  case  of  emergency  the  justice  may  appoint  any  suitable  and  reput- 
able person  a  special  officer,  being  responsible  upon  his  own  bond  for  the 
good  conduct  of  such  officer.6 

(i.)  In  Minnesota  process  issued  by  a  justice  is  directed  to  the  sheriff 
or  any  constable  of  the  proper  county.  There  seems  to  be  no  such  office 
recognized  by  the  law  as  the  clerk  of  a  justice,  nor  %  deputy,  nor  special 
constable.7 

(j.)  In  Ohio  there  is  no  such  officer  as  a  justice's  clerk,  and  in  that 
State,  as  in  all  others,  the  constable  is  the  ordinary  officer  to  execute  the 
process  of  justice's  courts.  In  that  State  a  justice  may  in  proper  cases 
depute  a  suitable  person  to  execute  process,  and  that  person  has  all 
the  authority  of  a  constable,  so  far  as  concerns  that  special  matter,  but 
his  fees  can  not  be  taxed  as  costs.8 

(£.)  In  the  following  States  the  constable  is  constituted  by  statute  the 
officer  of  the  courts  of  justices  and  in  none  of  them  unless  otherwise  here- 
inafter specified  is  there  any  provision  for  deputy  or  special  officers : 
Florida,'  in  Alabama,  but  in  that  State  the  justice  may  In  proper  cases 
appoint  a  constable.10 

1  St.  A  C.  Code  111.  (1885),  p.  835. 

•  Laws  of  Iowa  Rev.  (1880) ,  §  8632. 
»/Wd.,§3630. 

•  Dig.  Stats.  Ark.  (1884),  §  4030. 

•  JWd.,  §(594,595, 696. 

•  Rev.  Code  Miss.  (1880),  §J  2196, 2199. 
r  SUt.  Minn.  (1878),  p.  677. 

•  Law*  of  Ohio  Bev.  (1880),  §5  603, 604. 

•  Rev.  Laws  Fla.  (1881),  p.  208. 
»  Code  Ala.  (1876),  §  768. 
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(Z.)  In  Vermont  the  constable  Is  declared  by  statute  to  be  the  proper 
officer  of  a  justice's  court.  Upon  necessary  occasions  the  justice  may 
appoint  a  suitable  person  to  act  as  constable  in  the  place  of  the  regular 
officer.1 

(n.)  In  Nevada  a  justice  may,  in  a  proper  case  of  urgency,  appoint  a 
suitable  person  to  serve  process,  and  such  persons  for  that  purpose  will 
have  all  the  powers  of  a  constable.9 

(o.)  In  Texas,  too,  a  justice  may  in  case  of  emergency,  depute  a  suitable 
person  to  serve  process  who  for  that  purpose  will  have  all  the  powers  of 
a  sheriff  or  constable.* 

(p.)  In  Michigan  the  constable  is  recognized  by  statute  as  the  appro- 
priate officer  of  justices'  courts.  There  seems  to  be  no  provision  for 
either  special  or  deputy  constables.4  And  the  same  may  be  said  of  Mary- 
land.5 

(q.)  In  California  constables  are  required  to  attend  the  courts  of 
justices  and  to  execute  all  process  emanating  therefrom.* 

(r.)  In  North  Carolina  justices  are  empowered,  when  circumstances 
in  their  judgment  require  it,  to  appoint  a  special  constable  to  discharge 
the  duties  of  that  office.7 

(a.)  In  Colorado  a  justice  may  appoint  a  special  constable  to  act  in 
an  emergency  either  in  a  civil  or  a  criminal  case.8 

(t.)  In  Indiana  there  is  a  similar  provision.9 

(u.)  In  Delaware  as  elsewhere  the  constable  is  the  officer  of  justices' 
courts.  In  certain  "  hundreds"  the  constables  may  appoint  deputies, 
but  there  seems  to  be  no  provision  applicable  to  the  appointment  of 
special  officers.10 

(v.)  In  Virginia  and  Maryland  the  constable  is  the  officer  of  justices9 
courts.11  And  the  same  is  the  case  in  South  Carolina,  and  in  that  State  a 
trial  justice  may  appoint  a  constable  for  a  particular  occasion  to  be  speci 
fled  in  writing.13 

(to.)  In  Rhode  Island,  the  constable  is  the  executive  officer  of  the  trial 
justice's  court.  In  that  State  the  law  provides  for  two  other  officers,  an 
assistant  trial  justice  and  a  clerk,  each  of  whom  are  required  to  give 
bond.18 

I  Rev.  Laws  Vt.  (1880),  §  1069. 
3  Comp.  Law*  Nev.  (1873),  §  1632. 

•  Rev.  Laws  Tex.  (1879),  §  1571. 
<  1  How.  Ann.  Stat.  Mich.  $766. 

•  Rev.  Code  Md.  (1878),  p.  741. 
«  Code  of  Cal.  (1876),  §  4314. 

7  Code  of  N.  C.  (1883),  5  645. 

8  Gen.  Stats.  Colo.  (1883),  §  2068. 

•  Rev.  Stats.  Ind.  (1861),  §§  1493, 1635. 

10  Rev.  Laws  Del.  (1874),  pp.  172, 173,  174, 177. 

n  Code  Va.  (1873),  pp.  1003, 1004;  Rev.  Code  Md.  (1878),  741. 

12  Rev.  Code  S.  C.  (1873),  p.  205. 

13  Pub.  Stats.  R.  I.  (1882),  p.  520. 
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(x.)  In  New  York  the  constable  is  the  executive  officer  of  jus- 
tices' courts.  He  attends  the  court,  serves  process  and  summons  the 
juries.1 

(y .)  In  Wisconsin  the  constable  Is  recognized  as  the  statutory  minis- 
terial officer  of  justices'  courts  and  hisduties  are  specifically  defined.2 
When  any  other  person  duly  appointed  discharges  any  of  the  -duties  of  a 
constable  he  receives  the  same  fees  that  the  constable  would  have  re- 
ceived if  he  had  performed  those  duties.3 

(*.)  In  Kansas  the  constable  is  the  ministerial  officer  of  justices' 
courts,  and  may  appoint  a  deputy.4 

§  281.  The  constable  and  special  constable  and  deputy 
constable.  —  The  constable  is  the  appropriate  executive 
and  ministerial  officer  of  the  justice's  court,  and  his  duties 
with  reference  to  that  court  are  in  general  identical  with 
those  performed  by  the  sheriff  for  and  in  obedience  to  courts 
of  record.  The  constable  attends  the  justice's  court,  keeps 
order,  makes  arrests,  executes  process,  mesne  and  final,  and 
performs,  in  short,  all  the  duties  of  a  sheriff.  In  some  of 
the  States  it  has  been  found  expedient  to  create  the  office  of 
deputy  constable,  whose  functions  are  identical  with  those  of 
his  principal.  Besides,  the  justice  is  every  where  author- 
ized to  appoint  in  case  of  emergency  growing  out  of  the 
absence,  illness  or  other  disability  of  the  regular  officer,  a 
special  constable  who,  however,  can  only  perform  the  duties 
specially  assigned  to  him,  who  has,  with  reference  to  them, 
the  full  powers  of  a  regular  officer,  but  who  cannot  exer- 
cise those  powers  in  any  other  matters  than  those  especi- 
ally assigned  to  him  upon  his  appointment.5  Nor  can  such 
a  constable  execute  process  directed  to  "  any  constable," 
etc.,  or  otherwise  than  to  himself  by  name.  If  he  does, 
he,  being  in  law  no  constable,  is  a  trespasser  and  so  is  any 
one  who  assists  him. 


l  Ber.  Stats.  N.  T.  (1882) ;  Code  Oiv.  Froe,,  §§  2877, 2808,  and  other  sections. 

s  BeT.  Stats.  Wis.  (1878),  §§  842, 843. 

*IM<Z.,f844. 

*  Ber.  State.  Kan.  (1881),  f  6010. 

»  Schaw  v.  Dietrich,  I  Wils.  (Ind.)  168. 
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§  282.  "Any  lawful  officer"  —  Sheriff .  — In  most,  if 
not  all  the  States,  it  is  the  duty  of  the  constable  of  a  town- 
ship, district  or  precinct,  to  attend  the  court  of  the  justice 
of  his  township,  etc.,  and  the  process  issued  by  that  justice 
is  usually  executed  by  him.  In  some  of  the  States,  as  in 
Tennessee  and  North  Carolina,  the  process  issued  by  justices 
is  directed  "  to  any  lawful  officer  to  execute  and  return,' '  and 
consequently,  sheriffs  and  deputy  sheriffs,  as  well  as  other 
constables,  may  receive  and  execute  such  process,  and  in  so 
doing,  have  the  precise  powers,  and  are  subject  to  the  same 
liabilities  as  constables.1 

§  283.  Character  of  duties  of  constable. — Of  the 
duties  of  constables  in  connection  with  the  justice's  court, 
it  is  perhaps  sufficient  to  say  here  that  they  are  strictly 
ministerial  and  identical  with  those  performed  by  sheriffs 
with  reference  to  courts  of  record.  They  are  bound  to  ex- 
ecute all  lawful  process  that  m:iy  come  to  their  hands,  to 
serve  attachments,  summonses,  subpoenas,  to  make  arrests 
in  proper  cases,  and  to  execute  final  process  issued  by  the 
justices.  In  all  this,  like  other  ministerial  officers,  they  are 
protected  against  liability  by  their  process  if  regular  upon 
its  face;  provided,  the  justice  had  jurisdiction  to  issue  it. 
And  just  here,  special  caution  is  necessary  on  account  of 
the  limited  powers  of  the  justice.  This  topic,  however,  has 
been  treated  at  large  in  a  preceding  chapter  on  the  "  Juris- 
diction of  Justices."  2 

§  284.  Powers  of  special  constable — Liability  of  jus- 
tice for  him  —  Indiana.  —  A  special  constable  has  gener- 
ally all  the  powers,  within  the  limits  of  bis  appointment,  of 
a  regular  officer.  He  cannot,  however,  perform  any  other 
duties  of  a  constable,  except  those  expressed  or  implied  by 

1M.4V.  Code  Tenn.  (1884),  §  4921 ;  Code  N.  O.  (1883),  §§  613  €t  $eq. 
*  See  ante,  ch.  V. 
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the  terms  of  bis  appointment.  If  he  is  appointed  generally 
as  constable  in  a  specified  case,  he  can  serve  all  the  process 
issued  in  that  case.  In  Indiana,  it  has  been  held  that  a 
special  constable  appointed  to  serve  a  summons,  may  serve 
an  execution  in  the  same  cause.1  And  in  that  State,  by 
statute,  the  justice  who  appointed  a  special  constable  is  lia- 
ble, with  his  sureties,  on  his  official  bond,  for  the  miscon- 
duct  of  such  constable.3  This  statute  is  exceptional.  A 
justice  is  not  personally  liable  for  his  judicial  acts,  and  the 
appointment  of  a  special  officer  is  assuredly  a  judicial  act. 


l  Hood  v.  Bennett,  70  Ind.  829. 
«  Bey.  State.  Ind.  (1881),  {  1440. 
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CHAPTER   Vn. 

Initial  process  in  general  from  justices*  courts  —  Summons  — 
Capias — Attachment  —  Issuance,  service  and  return  of  such 
process— Bail  —  Subpcbna  fob  witnesses— Attachment. 

Section. 

290.  Process  in  general  issued  by  justices'  courts. 

291.  What  is  essential  to  tbe  validity  of  a  summons — Duty  of  justice 

to  fill  all  blanks  and  complete  the  summons  before  delivery  to 
the  officer  —  Minnesota. 

292.  Practice — Process — Appearance  —  Service  of  process  or  appear- 

ance essential  to  jurisdiction  —  Michigan. 
298.  Process — Irregular  or  defective  —  When  it  is  sufficient  to  charge 
the  party  —  Wisconsin. 

294.  Process — When  it  should  be  returned — Practice  —  Michigan. 

295.  Practice — Process — Justice  must  personally  fill  all  blanks — 

Alterations  which  will  avoid  process  if  they  are  unauthor- 
ized —  Michigan. 

296.  Process  —  Rule   for    computation   of   time   for   service  —  Ne- 

braska. 

297.  Process — Jurisdiction  of  justices  over  officers  failing  to  exe- 

cute —  Limitation  of  that  jurisdiction  —  Amerciament — North 
Carolina. 

298.  Practice  —  Plaintiff 's  alternatives   upon   a   return  of   non  est 

inventus  —  A  void  judgment — Indiana. 

299.  Practice — Plaintiff 's  alternatives  upon  non  eat  inventus  —  A  judg- 

ment against  one  which  operates  as  a  dismissal  as  to  other 
defendants — Indiana. 

800.  Practice — Defect  of  service  of  process  can  not  be  used  in  appel- 

late court  —  Qucere — Missouri. 

801.  Jurisdiction — Acquired  only  by  service  of  process  or  appear- 

ance—  Rule  as  to  statute  of  limitations — Illinois. 

802.  Jurisdiction  lost  by  deviation  from  summons  —  Wisconsin. 

808.  Jurisdiction  of  justice  must  be  affirmatively  shown  —  What  will 
authorize  service  of  process  by  publication — Nevada. 

804.  Practice — Discrepancy  between  summons  and  transcript — When 

immaterial — Pennsylvania. 

805.  Process — Of  justice's  court  —  When   it  may  be  executed  by 

private  persons  —New  Jersey. 
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Section. 

306.  Process  from  justice  — To  whom  directed  and  by  whom  served  — 
Distinction  between  criminal  and  civil  process  —  North  Caro- 
lina. 

SOT.  Process  —  Special  officer  can  only  execute  mesne  process  — 
Tennessee. 

308.  Imperfect  service  of  process  —  How  it  must  be  objected  to  — 

Appeal  or  certiorari — Mississippi. 

309.  Process  —  Defects  in — When  waived  —  Jurisdiction — Minne- 

sota. 

310.  Process,  defective  —  Blanks  —  Waiver   by  trial   and  appeal  — 

Jurisdiction — Minnesota.  , 

311.  Sunday  not  to  be  included  in  number  of  days  between  issuance 

and  return  of  process — Michigan. 

312.  When  is  a  suit  actually  commenced  in  a  justice's  court  —  Mich- 

igan. 

313.  Practice  —  Interval  prescribed  between  issuance  of  summons  and 

trial  of  action — Georgia. 

314.  Process — What  is,  and  what  is  not  valid  service  of  it  —  Attor- 

ney, appearance  by  —  Authority  of  attorney  must  be  shown — 
New  York. 

315.  Process — Alternative  service  of,  how  it  must  be  proved — Rule 

as   to  appeal   in   case   of    defective   service   of  process  — 
Missouri. 
816.  Practice — Pleading — A  summons  or  notice  may  contain  the 
matter  of  a  statement  of  a  cause  of  action  —  Affidavit — Re- 
plevin—  Iowa. 

317.  Practice — When  use  of  initials  instead  of  full  Christian  name  is 

an  amendable  error  —  Indiana. 

318.  Process — Long  and  short  summons  —  When  they  may  be  respect- 

ively Issued  —  Non-resident  —  When  "may"  does  not  mean 
"must"  —  Michigan. 
819.  Attachment — Corporation  —  How  attachment  is  served  on  cor- 
poration — Appearance,  effect  of — Wisconsin. 

320.  Process  —  Duty  of  justice  to  sign — Cannot  authorize  one  by 

formal  power  of  attorney  to  sign  for  him — Tennessee. 

321.  Process — When  and  upon  what  conditions  it  will  protect — Who 

can  be  protected  only  by  a  valid  judgment — Kansas. 

322.  Capias  — Arrest  of  defendant  in  a  civil  action — Where  permitted, 

and  upon  what  grounds — Where  not  permitted  at  all. 

323.  Arrest  in  civil  action — When  order  for  may  be  issued  —  Issuing 

such  order  is  a  ministerial  act — Ohio. 

824.  Process — When  and  where  a  party  summoned  may  also  be  ar- 
rested— Effect  of  discharging  the  arrest — New  York. 

325.  Process  to  procure  evidence  —  Subpoena  and  subpoena  duces  tecum, 
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Section. 

826.  Attachment — What  it  is,  and  under  what  circumstances  its  issu- 
ance is  authorized. 

327.  Attachment,  power  of  justice  to  issue  is  dependent  on  the  affi- 
davit filed  to  procure  its  issuance  —  Kansas. 

828.  Attachment — Strictly  construed — Lien  lost  by  inaccuracy  and 
cannot  be  reinstated  by  second  suit —  Michigan. 

329.  What  is  necessary  to  confer  jurisdiction  —  Rule  as  to  jurisdic- 

tion —  Garnishment — Indiana. 

330.  Attachment — If  it  is  initial  process,  its  dismissal  ends  the  case  — 

Tennessee. 

331.  Attachment  —  Jurisdiction  controlled  by  amount  of  debt  and 

costs,  not  value  of  property  attached  —  Iowa. 

332.  Amendment — May  be  made  to  correct  omission  in  attachment — 

Georgia. 
883.  Attachment — What  defects  and  omissions  in  are  amendable-— 

Illinois. 
834.  Attachment — Non-resident — Affidavit — When  case  certified  to 

superior  court — Ohio. 

335.  Attachment — Maybe  issued  against  a  woman  —  May  be  levied 

on  funds  in  the  hands  of  an  officer — Duty  of  that  officer. 

336.  Attachment  —  Kind  and  amount  of  evidence  that  will  authorize 

its  issuance — New  York. 

337.  Attachment — Cannot  be  issued  by   justice  on  a  debt  which  is 

not  due  —  Kansas. 

§  290.  Process  in  general  issued  by  justices9  courts  — 
Summons.  —  In  common  with  all  other  tribunals  in  which 
the  administration  of  justice  is  even  pretended,  the  court  of 
the  justice  guarantees  to  every  defendant  in  civil  or  crim- 
inal actions  his  "day  in  court/'  The  right  to  be  heard 
in  defense  of  his  life,  liberty,  or  property,  underlies  all  civ- 
ilized institutions,  and  is  secured  in  all  written  constitu- 
tions as  well  as  those  which  rest  only  on  prescription.  In 
all  courts,  all  parties  interested  in  the  subject-matter  in  con- 
troversy are  entitled  to  be  heard,  and  to  that  end  to 
timely  and  sufficient  notice  of  the  proceedings,  and  the 
humble  tribunal  of  the  justice  is  no  exception  to  the  rule. 

The  form  in  which  the  defendant  in  a  civil  cause  is  most 
usually  notified  of  the  inception  of  proceedings  against  him 
is  the  summons,  which  is  a  command  served  upon  him  by  a 
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constable,  or  other  officer  of  the  law,  to  appear  at  a  speci- 
fied time  and  place,  to  answer  before  a  specified  magistrate 
the  complaint  or  demand  of  the  plaintiff,  the  general  nature 
of  which  should  be  set  out  in  the  summons.  Unless  this 
process,  which  must  be  issued  by  the  justice,  is  duly  served 
upon  the  defendant  and  the  prescribed  return  be  made  by 
the  officer,  or  the  service  be  waived,  or  unless  the  defend- 
ant voluntarily  appears,  the  justice  has  no  jurisdiction  of 
the  person  of  the  defendant,  and  any  action  that  may  be 
taken  affectiug  his  interests  is  absolutely  void.  If  he  is 
duly  served  with  the  process,  or  if  he  legally  waives  such 
service,  or  makes  a  general  appearance  to  the  action,  he  is 
in  the  hands  of  the  court,  and  whether  he  makes  a  contest 
or  not,  must  submit  to,  or  appeal  from  its  decision.  The 
court  has  jurisdiction  of  his  person  and  if  it  has  cognizance 
of  the  subject-matter,  the  whole  matter  is  fairly  coram 
judice. 

A. 

(a.)  The  following  form  taken  from  the  Revised  Statutes  of  Indiana 
(1881),  section  2571,  is  believed  to  be  suitable  for  any  State  in  which  the 
process  mast  be  directed  to  and  executed  by  the  constable  of  the  town- 
ships. 

FORM  OF  SUMMONS. 


STATE  OF  — 
County 


B «.  C D- 


To  any  constable  of township  —  Greeting. 

You  are  hereby  commanded  to  summon  C D to  appear  bo- 
fore  me  on  the day  of ,  A.  D.  18—,  at o'clock  in  the 

forenoon  (or  afternoon  as  the  case  may  be),  to  answer  A B , 

in  a  complaint  in  which  he  claims  (or  specified  property  valued  at 


dollars), dollars;  (or  "in  an  action  of  debt"  or  otherwise  in 

States  in  which  the  old  forms  are  in  use),  and  return  then  and  there  this 
writ  with  the  date  and  manner  of  executing  the  same. 

Witness  my  hand  and  seal  this day  of A.  D.  18 — . 

G H ,  J.  P.  [seal]  . 
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(6.)  The  following  form  is  suitable,  where  by  the  laws  of  the  State,  the 
process  may  be  directed  to  and  executed  by  any  constable  or  other  lawful 
officer  or  any  constable  of county. 

A B j 

against         K  Justice's  Court. 
D ) 


State  of to  any  constable  or  other  lawful  officer  of county  — 

Greeting: 

We  command  you  to  summon  C D to  appear  before  0 


H ,  Esq.,  one  of  the  justices  of  the  peace  for  —  county,  at 

o'clock  a.  m.  (or  p.  m.)  on  the day  of A.  D.  18 — ,  at  his  office 

(or  other  place  within  the  county  if  so  appointed  by  the  Justice)  to  answer 

A B in  a  civil  action  for  the  recovery  of dollars  (or 

specified  property  valued  at dollars) ;  and  have  you  then  and  there 

this  precept  with  the  date  and  manner  of  its  service.    Hereof  fail  not. 

Witness  our  said  justice  this day  of A.  D.  18 — . 

(Signed)  G H ,  Justice  of  the  Peace. 

The  following  forms  are  necessary  in  cases  in  which  an  infant  sues  or 
is  sued.  The  first  is  an  obligation  of  the  next  friend  of  the  infant  plain- 
tiff, the  second  of  the  guardian  ad  litem  of  the  infant  defendant :  — 

FORM. 

I,  L M do  hereby  consent  to  act  as  the  next  friend  of 

A B ,  an  infant  who  is  about  to  commence  a  suit  against  C 

D, before  E F, justice  of  the  peace,  and  to  be  responsi- 
ble for  the  costs  therein. 

(Signed)  L M . 

Witness : 

(Signed),  E F ,  Justice  of  the  Peace. 

Appointment  of  next  friend  to  be  indorsed  on  the  above,  and  en- 
tered upon  the  docket* 

FORM, 


I  hereby  appoint  L M  next  friend  of  A B . 

This day  of 18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

FORM. 


I,  N  O ,  do  hereby  consent  to  be  guardian  of  C- 


an  infant  against  whom  an  action  has  been  brought  by  A B- 
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before  E F ,  justice  of  the  peace,  for  the  sum  of dol- 
lars. 

This day  of 18—. 

(Signed)  N O . 


Witness: 


(Signed)  E F ,  Justice  of  the  Peace. 


Appointment  of  guardian  ad  litem  to  be  indorsed  on  the  above  and  en- 
tered on  the  docket. 

FORM. 

I  hereby  appoint  N O guardian  ad  litem  of  C D . 

This day  of 18—. 

E F ,  Justice  of  the  Peace. 

a 

§  291.  What  is  essential  to  the  validity  of  a  sum- 
mons —  Duty  of  justice  to  fill  all  blanks  and  complete 
the  summons  before  delivery  to  officer — Minnesota.— 

It  is  essential  to  the  validity  of  a  summons  in  an  action  insti- 
tuted in  a  justice's  court  that  the  time  when,  and  the  place 
where  the  defendant  must  appear  before  the  justice  shall  be 
distinctly  stated  in  it.  The  designation  of  the  time,  within 
the  statutory  limits  of  course,  is  a  matter  solely  for  the  de- 
termination of  the  justice  in  the  exercise  of  his  judicial  dis- 
cretion. No  one  else  can  do  it.  And  in  Minnesota,  and  in 
many  other  States  it  is  essential  that  the  summons  shall  be 
entirely  filled  up,  and  have  no  blank  either  in  date  or  other- 
wise, at  the  time  of  its  delivery  to  an  officer  to  be  executed, 
and  is  void  if  it  is  issued  or  delivered  contrary  to  this  re- 
quirement.1 It  is  not,  of  course,  essential  that  the  blanks 
should  be  filled  by  the  justice  with  his  own  hand,  but  it 
must  be  done  by  his  direction,  he  designating  the  words  to 
be  inserted,  for  fixing  the  time  is  a  judicial  act  which  he 
must  himself  perform.3 

§  292.  Practice  —  Process  —  Appearance  —  Service  of 
process  of  appearance  essential  to  Jurisdiction  —  Michi- 


1  Stat.  Minn.  0878),  cb.  68v  tit.  3V  §  12,  p.  677. 
*  Craighead  v.  Martin,  26  Minn.  41. 
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gan.  — Actual  service  of  process  or  an  appearance  by  the 
defendant  are  necessary  to  give  the  justice  jurisdiction  of 
the  person  of  the  defendant.  Actual  notice  of  the  pen- 
dency of  the  action ,  or  of  the  issuance  of  the  process  can- 
not even  be  considered  as  an  element  of  jurisdiction.  The 
defendant  must  appear  in  court,  or  must  be  in  the  prescribed 
manner  required  so  to  appear,  or  the  justice  can  have  no 
jurisdiction  of  him.1 

§  293.  Process  —  Irregular  and  defective  —  When  it  is 
sufficient  to  charge  the  party  —  Wisconsin.  —  Irregular 
process  issued  by  a  justice  will  be  so  construed  ut  res  magis 
valeat  quam  pereat.  Thus  an  affidavit  for  an  attachment 
was  made  by  the  agent  or  attorney  of  the  creditors,  and  the 
attachment  was  issued  requiring  the  defendant  "to  appear, 
etc.,  to  answer  to  6.  W.  Knee  in  behalf  of  Daniel  Marston 
and  Daniel  W.  Marston,  etc."  There  was  a  judgment  by  de- 
fault, and  upon  certiorari  it  was  held  by  the  supreme  court 
that  the  process  was  sufficiently  regular,  that  the  words, 
"G.  W.  Knee  in  behalf  of,"  were  merely  surplusage,  and 
that  it  would  be  an  insult  to  the  intelligence  of  the  defend- 
ant to  suppose  that  he  was  misled  by  the  language  of  the 
process  or  doubted  for  a  moment  as  to  who  it  was  that  was 
suing  him.3 

§  294.  Process  —  When  it  should  be  returned  —  Prac- 
tice— Michigan.  —  In  Michigan  it  is  the  law  that  process 
of  attachment  issued  by  a  justice,  by  which  it  is  the  duty  of 
the  officer  to  make  personal  service  of  the  process  on  the 
defendant,  should  not  be  returned  until  the  time  in  which 
personal  service  could  lawfully  be  made,  had  fully  expired. 
It  is  the  duty  of  the  officer  to  make  such  personal  service, 
if  possible,  and  the  jurisdiction  to  take  any  subsequent  pro- 


i  Vliet  v.  Westenhayer,  42  Mich.  588. 
S  Man  tin  v.  Hurlburt,  49  Wia.  430. 
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ceedings  in  the  case  depends  upon  a  proper  return  of  a 
diligent  attempt  to  make  such  service.1 

§  295.  Practice  —  Process  —  Justice  must  personally 
fill  blanks  —  Alterations  which  will  avoid  the  process  if 
they  are  unauthorized — Michigan.  —  In  Michigan  it  is 
the  law  that  a  justice  must  fill  up  the  blanks  in  his  process 
either  with  his  own  hand,  or  through  the  instrumentality  of 
another  person  acting  in  his  presence,  and  by  his  direction. 
And  if  any  alterations  in  process  issued  by  a  justice  by 
which  the  teste,  or  date,  or  return  day  thereof  is  changed, 
such  alterations,  if  not  made  in  the  presence  and  by  the 
direction  of  the  justice,  renders  the  process  absolutely  void.3 

§  296.  Process  —  Rule  for  computation  of  time  for 
service  —  Nebraska. — In  Nebraska  a  summons  must  be 
served  "  at  least  three  days  before  the  time  of  appearance." 
The  rule  for  computing  time  in  this  connection  is  to  exclude 
the  first  day  and  include  the  last.  On  this  principle  it  was 
held  that  the  day  of  appearance  indicated  in  a  summons 
being  the  29th  of  a  month,  the  summons  was  well  served 
on  the  26th.8 

§  297.  Process — Jurisdiction  of  justices  over  officers 
failing  to  execute  —  Limitation  of  that  jurisdiction  — 
Amerciament — North  Carolina. — The  constable  is  the 
ordinary  officer  of  justices'  courts,  but  in  some  of  the  States 
and  among  them  North  Carolina,  sheriffs  may  be  required 
to  execute  process  emanating  from  those  courts.  In  that 
State  it  was  found  necessary  to  secure  the  due  execution  of 
this  duty  by  the  sheriffs  to  vest  in  the  justices  the  power  to 
amerce  those  officers  as  well  as  constables  if  they  neglected 
or  refused  to  execute  process  so  directed  to  them  by  jus- 

1  Withington  v.  Sooth  worth,  26  Mich.  381. 

S  Garrison  v.  Hoyt,  28  Mich.  009. 

3  Wbit«  v.  German,  etc.,  Co.,  15  Neb.  660;  Code  Neb.  (1881),  §§  895, 915. 
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tices.  The  sheriff,  however,  cannot  be  amerced  by  the  jus- 
tices of  any  other  county  than  his  own.  If  he  receives 
process  issued  by  a  justice  of  another  county,  he  is  only 
responsible  for  neglect  in  the  common-law  modes  by  action 
instituted  by  the  party  aggrieved.1 

§  298.  Practice  —  Plaintiff's  alternatives  upon  non 
est  inventus  return  of  process — A  void  judgment  — 
Indiana.  —  In  Indiana  when  a  summons  issued  by  a  justice 
is  returned  "  not  found  "  as  to  part  of  the  defendants,  the 
plaintiff  may,  at  his  option,  continue  for  alias  process,  or 
suggest  the  return  on  the  record,  dismiss  the  cause  as  to 
the  parties  not  found,  and  proceed  against  those  served; 
and  at  any  time  thereafter  he  may  proceed  against  those 
not  found.  And  if  persons  are  mad?  defendants  to  an  ao 
tion,  and  do  summons  is  issued  for  them  or  served  upon 
them,  and  judgment  is  rendered  against  the  defendant 
served,  and  the  cause  continued  as  to  the  parties  not  served 
"  for  sixty  days,"  such  continuance  is  a  nullity.9 

§  299.  Practice  —  Plaintiff's  alternatives  upon  non 
est  inventus  —  A  judgment  against  one  which  operates 
as  a  dismissal  as  to    other  defendants  —  Indiana.  —  In 

Indiana  it  is  the  law  that  when  a  summons  from  a  justice,  or 
court  of  record,  is  returned  "  not  found  "  as  to  part  of  the 
defendants,  the  plaintiff  may  at  his  option  continue  for 
alias  process,  or  dismiss  the  cause  as  to  the  defendants  who 
have  not  been  found,  and  he  can  afterwards  proceed  against 
them.  And  if  he  takes  judgment  against  the  defendants 
served,  without  any  formal  dismissal  as  to  the  others,  such 
judgment  operates  as  a  dismissal  of  the  action  as  to 
them.8 


1  Boggfl  v,  Davis,  83  N.  0. 27. 
*  Boot  v.  Dill,  88  Ind.  160. 

3  Kellering  v.  Norrille,  39  Ind.  183.    See,   also,  Couwell  v.   Smith,  4  led.  359; 
Palmer  v.  Crosby,  1  Blackf.  139;  Rose  v.  Comstook,  17  Ind.  1. 
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§  300.  Practice  —  Defect  in  service  of  process  can- 
not be  used  in  defense  in  appellate  court  —  Quaere  — 
Missouri.  —  Upon  appeal  from  the  judgment  of  a  justice 
in  Missouri  the  validity  of  the  judgment  can  not  be  attacked 
by  parol  evidence  that  the  constable  had  never  served  the 
process  on  the  defendants.  This  certainly  can  not  be  done 
where  the  attempt  is  made  in  a  collateral  proceeding,  but  if 
the  case  comes  up  on  appeal  and  is  to  be  tried  de  novo,  and 
the  objection  has  been  saved  by  a  plea  in  abatement,  and  is 
not  waived  by  a  general  appearance,  it  is  a  little  hard  to 
discover  why  the  question  cannot  be  made  as  well  in  the  ap- 
pellate court  as  in  that  of  the  justice.1 

§  301.  Jurisdiction  — Acquired  only  by  service  of  pro- 
cess or  appearance — .Rule  as  to  statute  of  limitations  — 
Illinois.  — In  Illinois  a  justice  does  not  acquire  jurisdiction 
of  a  case,  by  the  mere  issuance  of  a  summons.  Not  only 
must  the  summons  be  issued,  but  it  must  be  served  at  least 
by  alternative  service  effected  by  leaving  a  copy  of  the 
summons  at  the  residence  of  the  defendant  before  the  ac- 
tion is  in  contemplation  of  law  commenced.  Hence,  a 
summons  issued  and  returned  "  not  found,"  followed  by  an 
alias  and  a  pluries  summons  with  the  same  return  were  held 
to  give  no  jurisdiction  to  the  justice  nor  to  form  the  begin- 
ning of  the  suit  so  as  to  preclude  the  bar  of  the  statute  of 
limitations.  The  suit  is  commenced  by  the  alternative  serv- 
ice, but  under  the  law  alias  process  must  be  issued  until 
the  defendant  is  personally  served.  Then  and  not  until 
then  can  the  justice  try  the  case.3 

§  302.  Jurisdiction  lost  by  deviation  from  summons  — 
Wisconsin.  — In  Wisconsin  it  is  the  law  that  a  justice  must 
call  a  cause  and  try  it  or  adjourn  it  on  the  day  and  at  the 


i  Jeffries  v.  Wright,  SI  Mo.  215. 
'  Bell  v.  Dart,  54  ni.  526. 
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place  indicated  in  the  summons.  If  he  calls  the  case  at  a 
place  different  from  that  named  in  the  summons  either  on 
the  return  day  or  the  day  to  which  the  case  stood  adjourned 
he  loses  jurisdiction  of  the  case.  And  in  that  State  it  is 
unlawful  for  a  justice  to  have  his  office  and  hold  his  court  in 
the  office  of  an  attorney  at  law.1 

§  303.  Jurisdiction  of  Justice  must  be  affirmatively 
shown  — What  will  authorize  service  of  process  by  pub- 
lication—  Nevada — In  Nevada  it  is  the  law  that  upon  the 
question  of  jurisdiction  of  justices  nothing  can  be  pre- 
sumed. Authority  for  each  step  must  be  affirmatively 
shown.  Thus  to  warrant  publication  service  of  a  sum- 
mons, it  must  be  shown  by  affidavit :  first,  that  a  cause  of 
action  exists  against  the  defendant,  stating  the  facts  upon 
which  the  cause  of  action  depends,  not  the  mere  conclusion 
of  law ;  the  fact  either,  that  the  defendant  resides  out  of 
the  State,  or  that  he  has  departed  from  the  State,  or  that  - 
he  cannot  after  due  diligence  be  found  in  the  State,  or  that 
he  conceals  himself  to  avoid  service  of  summons.  An  af- 
fidavit that  does  not  show  that  a  cause  of  action  exists,  and 
how  it  exists,  and  one  or  the  other  of  these  grounds  for 
publication  is  bad,  and  a  judgment  founded  on  it  is  void.3 

§  304.  Practice  —  Discrepancy  between  summons  and 
transcript,  when  immaterial  —  Pennsylvania. —  It  may 

be  taken  as  a  rule  without  an  exception  that  proceedings 
before  a  justice  will  be  construed  with  as  little  reference  to 
mere  technicalities  as  possible.  It  is  essential,  of  course, 
that  the  meaning  shall  be  clear  and  no  obscurity  permitted. 
Thus  a  discrepancy  between  a  transcript  of  a  justice's 
judgment  and  the  original  summons,  the  former  speaking 
of  a   "summons  in  debt,"  the  latter  requiring  the  defeud- 


l  Newcomb  t>.  Trempealeau,  24  Wis.  459. 

*  Little  v.  Carrie,  5  Key.  90;  Ricketson  v.  Richardson.  26  Oal.  163 ;  Forbes  v.  Hyde, 
31  Cal.  149. 

204 


CH.  VII.]  JUSTICES'  COURTS  —  PROCESS.  §    306 

ant  to  answer  "in  a  plea  of  penal  debt,"  was  held  to  be 
utterly  immaterial.1 

§  305.  Process  —  Of  justice's  court — When  it  may  be 
executed  by  private  persons  —  New  Jersey.  —  The  con- 
stable is  the  regular  officer  to  execute  the  process  of  jus- 
tices' courts.  In  some  States  sheriffs  and  deputy  sheriffs 
are  also  subject  to  the  orders  of  those  courts  by  special 
statutes,  and  for  some  purposes  by  similar  exceptional 
authority  private  persons  can  discharge  some  of  the  duties 
usually  performed  by  a  regular  officer.  To  do  this,  how- 
ever, they  must  have  a  distinct  statutory  authority.  In 
New  Jersey  it  is  the  duty  of  the  constable  to  summon 
juries  for  the  "small  cause  "court  and  a  justice  can- 
not appoint  a  private  person  to  perform  that  duty  ;  but  if 
upon  appeal  there  has  been  a  trial  by  jury  in  the  appellate 
court,  the  error  of  the  justice  in  permitting  the  jury  to  be 
be  summoned  by  a  private  person  has  been  remedied,  the 
parties,  having  had  a  regular  trial  by  jury,  have  no  right  to 
demand  a  reversal  on  that  ground.2 

§  306.  Process  — From  justice  — To  whom  directed  and 
by  whom  served — Distinction  between  criminal  and  civil 
process  —  North  Carolina. — In  North  Carolina  process 
from  a  justice  must  in  civil  cases  be  directed  to  "  any  con- 
stable or  other  lawful  officer,"  although  the  justice  may  in 
criminal  cases  and  in  an  emergency  direct  a  warrant  to  any 
person  who  may  have  power  to  execute  the  same.  The 
emergency  upon  which  this  can  be  done  occurs  when  a 
sheriff,  coroner  or  constable  cannot  be  found.  In  civil 
cases  the  emergency  does  not  authorize  the  justice  to  direct 
his  process  to  a  private  person  and  service  of  process  by 
such  a  person  is  invalid.     The  remedy  in  case  a  judgment 


i  Felterman  v.  Bobbins,  100  Pa.  St.  282. 
3  Bobbins  v.  Martin,  44  N.  J.  L.  868. 
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is  rendered  upon  such  a  service  is  to  apply  by  motion  to 
the  justice  who  rendered  the  judgment  to  vacate  it  which 
it  is  his  duty  to  do.  If  he  refuses  his  judgment  upon  the 
motion  to  vacate  may  be  reversed  upon  appeal.1 

§  307.  Process  —  Special  officer  can  only  execute 
mesne  process  —  Tennessee.  —  The  constable,  it  has  been 
repeatedly  said  is  the  appropriate  ministerial  officer  of  the 
justice's  court,  and  regularly  all  process  from  the  tribunal 
must  be  executed  by  him.  In  Tennessee,  process  of  that 
character  is  directed  to  "  any  lawful  officer  to  execute  and 
return.'9  This  authorizes  sheriffs,  deputy  sheriffs,  and  in 
proper  eases  coroners  to  execute  such  process,  but  in  addi- 
tion to  provide  for  emergencies,  the  statutes  of  that  State 
empower  a  justice  "  when  no  constable  is  at  hand  and  the 
business  urgent"  to  specially  depute  "  any  discreet  per- 
son, etc.,  not  a  party  to  the  suit  peuding,"  to  perform  the 
functions  of  a  constable  in  that  case.8  The  justice's  power 
under  this  statute  is,  however,  confined  to  the  execution  of 
mesne  process,  that  which  can  be  issued  in  a  "  suit  pending. ' ' 
If  the  case  has  been  ended  by  a  judgment  an  execution  upon 
that  judgment  can  not  be  issued  to  a  special  officer  ap- 
pointed under  color  of  that  statute.8 

(  308.  Imperfect  services  of  process  —  How  it  must  be 
objected  to  —  Appeal  or  certiorari — Mississippi.  —  When 
the  return  of  service  of  process  issued  by  a  justice  is  equiv- 
ocal it  is  competent  for  the  justice  to  construe,  it  and  his 
ruling  on  that  point  must  be  objected  to,  if  at  all,  in  the 
same  manner  as  his  other  rulings.  A  summons  against 
two  persons  was  returned,  "  executed  by  leaving  *  *  ♦ 
a  copy  at  their  house  of  abode."     The  copy  was  left  with 


1  McKee  v.  Angel,  90  N.  C.  60. 

2  T.  &  St.  Code  Tenn.  (1870),  $§  4148, 4148,  a;  M.  A  V.  Code  Tenn.  (1884),  §  492$. 
8  State  v.  MoEittrick,  11  Lea,  476. 
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one  of  the  parties  named  in  it,  and  the  justice  decided  that 
there  was  personal  service  of  the  process.  Upon  a  bill  in 
equity  being  filed  to  vacate  the  judgment,  it  was  held  that 
the  construction  put  upon  it  by  the  justice  could  only  be 
controverted  in  the  usual  legal  modes  by  appeal  or  certiorari.1 

f  309.  Process  —  Defects  in  —  When  waived — Juris- 
diction—  Minnesota.  —The  writ,  affidavit  and  bond  in  an 
action  before  a  justice  may  be  so  irregular  and  defective  as 
to  authorize  a  dismissal  of  the  case  if  a  seasonable  objection 
had  been  made,  but  if  the  defendant  fails  to  object  and  the 
case  goes  to  trial,  he  is  held  to  have  waived  all  objections  to 
the  process  and  the  papers  on  which  it  issued  and  to  have 
submitted  to  the  jurisdiction.2 

f  310.  Process  —  Defective  —  Blanks  —  Waiver  by 
trial  and  appeal  —  Jurisdiction  —  Minnesota.  —  It  is   a 

very  wholesome  rule  that  a  summons  issued  by  a  justice 
shall  be  entirely  filled  up  and  have  no  blank,  either  in  date 
or  otherwise,  at  the  time  of  its  delivery  to  an  officer  to  be 
executed.  A  summons  with  a  blank  is  declared  by  statute 
in  Minnesota  to  be  void.8  But,  if  after  a  trial,  in  a  case  in 
which  such  a  summons  was  issued  and  served  (requiring 

the  defendant  to  appear  "  at  ten  o'clock  in  the    

noon"),  the  defendant  appealed  upon  questions  of  fact,  he 
waived  the  objection  that  he  was  not  within  the  jurisdiction 
of  the  court.  The  court  held  that  he  could  not  by  appeal 
secure  a  re-trial  upon  the  merits  and  then  object  to  the 
jurisdiction  of  the  court  over  his  person.4 

§  311.  Sunday  not  to  be  included  in  the  number  of 
days   between    the   issue  and    the  return  of   process  — 


l  Fleming*.  Mann,  61  Miss.  608. 

*  McKee  v.  Metraw,  81  Minn.  429. 

*  Gen.  Stats.  Minn.  (1878),  ch.  65,  §  12. 

«  8ener  v.  Horst,  81  Minn.  479;  Craighard  v.  Martin,  25  Minn.  41;  Anderson  v. 
Hanson.  28  Minn.  490. 
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Michigan.  —  When  a  statute  provides  that  process  shall  be 
returnable  not  less  than  a  named  number  of  days  nor  more 
than  a  greater  number  of  days  from  its  issue,  it  is  not 
proper  to  include  an  intervening  Sunday.  In  Michigan  *  the 
law  requires  that  a  summons  from  a  justice's  court  against 
a  non-resident  of  the  county  must  be  returnable  not  less 
than  two,  nor  more  than  four  days  after  the  date  thereof, 
and  upon  that  statute  it  is  held  that  Sunday  must  not  be 
included  in  the  computation  of  the  time  between  the  issue 
and  the  return  of  the  process.  The  defendant  is  entitled 
to  two  full  secular  days.2 

§  312.  When  is  a  suit  actually  commenced  in  a  jus- 
tice's court —  Michigan. — It  is  sometimes  a  question  of 
interest  to  the  parties,  especially  in  view  of  the  statute  of 
limitations,  when  a  suit  is  legally  commenced  in  the  court 
of  a  justice.  The  mere  filling  out  of  a  summons  which  is 
then  left  in  the  justice's  office  until  the  return  day,  or 
which  is  taken  by  the  plaintiff  and  retained  in  his  own  cus- 
tody, is  not  the  commencement  of  a  suit.  The  writ  must 
not  only  be  made  out  but  it  must  be  issued  with  the  intent 
that,  if  practicable,  it  shall  be  served.  It  is  not  issued 
if  it  is  delivered  to  the  plaintiff  who  retains  it  in  his  own 
hands.  But  in  the  absence  of  my  showing  to  the  contrary 
the  date  of  the  writ  is  prima  facie  evidence  of  the  time 
when  it  was  actually  issued,  and  the  burden  of  proof  is 
upon  the  defendant  to  show  that  the  writ  was  not  actually 
issued  on  the  day  it  bears  date. 

If  a  summons  regularly  issued  is  returned  unexecuted 
the  plaintiff  may  issue  a  series  if  necessary  of  alias  and 
pluries  writs  until  he  secures  personal  service  on  the  de- 
fendant, and  that  service  relates  back  to  the  first  summons 


1  How.  Stats.  Mich.  (1884),  §§6829, 6880. 

*  Simoneon  v.  Durfee,  50  Mich.  80.    See,  also,  Drake  v.  Andrews,  2  Mich.  203 ;  Har- 
rison v.  Sager,  27  Mich.  476. 
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duly  issued  for  all  purposes  relating  to  the  due  commence- 
ment of  the  suit.  The  privilege  conferred  by  the  statute 
of  Michigan  of  issuing  an  attachment  upon  a  return  of 
"  not  found  "  to  a  summons,  is  an  alternative  remedy  which 
the  plaintiff  may  resort  to  if  he  chooses  or  content  himself 
with  successive  alias  and  pluries  writs  of  summons.1 

§  313.  Practice  —  Interval  prescribed  between  issu- 
ance of  summons  and  trial  of  action  —  Jurisdiction  — 
Georgia.  —  By  the  code  of  Georgia  it  is  necessary  that  a 
summons  issued  by  a  justice,  if  the  amount  exceeds  fifty 
dollars,  shall  bear  date  at  least  twenty  days  before  the  day 
fixed  therein  for  the  trial  of  the  cause.3  Unless  there  is  this 
interval  the  justice  has  no  jurisdiction  to  render  a  judgment, 
and  the  defect  is  by  no  means  obviated  by  the  fact  that  the 
parties  appeared  and  interpleaded  with  each  other.  It  was 
not  possible  under  the  law  of  that  State  for  a  justice  to 
hold  a  lawful  court  for  the  trial  of  a  cause  seventeen  days 
after  the  date  of  the  summons,  and  the  consent  of  the  par- 
lies could  not  legalize  the  court.  Before  parties  can  be 
held  to  admit  the  jurisdiction  of  a  court  by  appearance  and 
pleading  therein,  the  legal  existence  of  the  court  at  the  time 
and  place  claimed  must  first  be  shown.8 

§  314.  Process  —  What  is,  and  what  is  not  valid  serv- 
ice of  it  —  Attorney  —  Appearance  by  —  Authority  of 
attorney  must  be  shown  —  New  York.  —  In  New  York 
these  words  "  served,  copy  left  the  9th  day  of  February, 
1869,  by  David  Wallace,  constable,"  do  not  amount  to  a 
valid  return  of  a  summons  nor  confer  jurisdiction  of  the  per- 
son of  the  defendant.     Service  by  leaving  a  copy  must  be 


l  Howell  9.  Shepard,  48  Mich.  473;  Hancock*.  Ritchie,  11  Ind.  88;  Gardner t?. 
Webber,  17  Pick.  407,412;  Bunker  v.  Shed,  8  Mete.  150;  Federhen  v.  Smith,  8  Allen, 
119;  Boss  v.  Luther,  4  Cow.  158;  Day  v.  Lamb,  7  Vt.  426. 

s  Code  of  6a.  (1873, 1878),  §§  4180, 4141. 

*  Mitchell  v.  Bresswell,  59  Ga.  638 ;  Beid  v.  Jordon,  56  Ga.  283;  Warfleld  v.  Ivey,  59 
Ga.603. 
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proved  by  a  return  showing  where  the  copy  was  left,  with 
whom,  that  such  person  was  of  suitable  age  and  discretion, 
and  that  to  him  or  her  the  contents  and  object  of  the  instru- 
ment were  disclosed.  Unless  this  is  done  in  conformity 
with  the  statute  the  justice  acquires  no  jurisdiction  by  the 
appearance  for  the  defendant  of  a  person  who  is  not  author- 
ized to  appear  for  him.  In  justice's  courts  there  are  no 
attorneys  at  law  (in  that  State),  and  every  person- who  ap- 
pears for  another  is  an  agent  or  attorney,  in  fact,  and  his 
authority,  written  or  verbal,  must  be  proved  or  admitted,  and 
the  justice  must  not  permit  any  person  to  appear  for  an- 
other without  such  proof  or  admission.  In  all  cases  in 
which  the  jurisdictiou  of  the  justice  depends  upon  the  ap- 
pearance of  a  party,  that  party  may,  if  he  can,  controvert 
the  authority  of  his  alleged  agent  or  attorney,  and  thus  as- 
sail or  defend  against  the  judgment  which  has  been  rendered 
against  him.  And  there  is  no  presumption  that  an  appear- 
ance before  a  justice,  made  by  an  alleged  attorney  or  agent, 
is  authorized  by  the  absent  defendant.  The  whole  subject 
is  governed  by  the  law  of  general  agency ;  if  the  appearance 
is  unauthorized  it  does  not  bind  the  party ;  if  it  is  authorized, 
the  authority  must  be  made  to  appear.1 

§  315.  Process  —  Alternative  service  of  —  How  it  must 
be  proved  —  Rule  as  to  appeal  in  case  of  defective  service 
of  process  —  Missouri.  —  In  Missouri  alternative  service 
by  posting  notices  in  public  places  is  permitted.  The  proof 
of  this  kind  of  service  must  be  made  by  the  return  of  the 
officer,  or  by  the  affidavit  of  a  competent  witness.  Upon 
appeal  of  a  case  thus  commenced,  from  a  justice's  court  to 
the  circuit  court,  the  recital  of  the  justice's  docket  that  the 
notices  were  "  posted  according  to  law,"  is  not  sufficient. 
There  must  be  either  the  return  of  the  constable  or  the 
affidavit  of  a  witness  to  show  the  fact  of  notice.     And  if  of 

i  Sperry  v.  Reynolds,  65  N.  T.  179.    On  the  subject  of  appearance  by  attorney  In 
oonrts  of  record,  see  Osborn  v.  United  States  Bank,  9  Wheat.  788. 
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three  defendants  only  one  appeals,  he  only  is  entitled  to  re- 
lief on  account  of  the  imperfection  of  the  justice's  record, 
and  it  is  error  in  the  circuit  court  to  dismiss  the  proceed- 
ings as  to  those  defendants  who  did  not  appeal,  for  they 
have  no  standing  in  the  court.1 

§  316.  Practice — Pleading  —  A  summons  or  notice 
may  contain  the  matter  of  a  statement  of  a  cause  of  ac- 
tion —  Affidavit — Replevin  —  Iowa.  —  In  Iowa  the  proper 
mode  of  commencing  an  action  before  a  justice  is  by  notice 
or  by  the  personal  appearance  of  the  defendant.  If  a  suit 
is  commenced  by  notice,  that  instrument  must  contain  a 
brief  statement  of  the  cause  of  action,  and  no  statement  or 
petition  need  be  filed  with  the  justice  unless  the  cause  of 
action  is  such  that,  under  the  existing  laws,  the  petition 
must  be  verified  by  affidavit.  When  a  petition  in  replevin, 
or  for  specific  personal  property,  is  to  be  the  commence- 
ment of  a  suit,  it  must  be  filed  with  the  prescribed  affidavit 
and  bond  before  the  writ  can  be  issued.  If,  however,  no 
writ  of  replevin  is  asked  for,  the  petition  need  not  be  filed 
when  the  suit  is  commenced,  nor  until  the  return  day  of  the 
summons,  or  the  day  fixed  for  the  trial.3 

§  317.  Practice  —  When  use  of  initials  instead  of  full 
Christian  names  of  parties  is  an  amendable  error  —  In- 
diana. —  In  Indiana,  if  the  full  names  of  the  parties  to  an 
action  before  a  justice  appear  in  the  writ  and  in  the  title  of 
the  cause,  they  need  not  appear  in  the  complaint.  And  the 
failure  to  subscribe  a  complaint  is  an  error  so  merely  formal 
and  clerical  that  the  plaintiff  should  be  permitted  to  amend 
at  any  stage  of  the  proceedings.8 

§  318.  Process  —  Long  and  short  summons  —  When 
they  may  be  respectively  issued  —  Non-resident  —  When 

1  Urton  r.  Sherlock,  61  Mo.  267. 

2  Duffy  v.  Pale,  42  Iowa,  215. 

8  Wlduss  v.  Gibson,  63  Ind.  484;  Clark  v.  Donlap,  2  Ind.  661;  Harris  v.  Oeenback, 
13  Ind.  446 ;  Funkhouser  v.  Funkhoaser,  20  Ind.  62. 
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"  may  "  does  not  mean  "  must " — Michigan.  — In  Michi- 
gan the  summons  in  an  action  before  a  justice  may  be  either 
long  or  shorty  the  former  requiring  the  defendant  to  appear 
not  less  than  six,  nor  more  than  twelve,  days  after  the  date 
of  the  process ;  the  latter  not  less  than  two  nor  more  than 
four  days  after  the  date  thereof.  The  latter  form  of  sum- 
mons, the  statute  says,  may  be  issued  if  the  plaintiff  is  a 
non-resident  of  the  county.1 

It  is  held  that  the  statute  in  this  respect  is  permissive, 
not  mandatory  ;  that  may  does  not  mean  musty  and  that  a 
justice's  jurisdiction  is  not  lost  because  a  plaintiff  non-resi- 
dent of  the  county  chooses  to  use  the  long  instead  of  the 
short  summons,  and  that  the  question  could  not  at  any  rate 
be  raised  in  a  collateral  proceeding.3 

§319.  Attachment  —  Corporation  —  How  attachment 
is  served  on  corporation  —  Appearance — Effect  of  —  Wis- 
consin.—  In  Wisconsin  actions  may  be  commenced  by 
attachment  before  justices  against  domestic  corporations. 
Under  the  statutes  of  that  State  process  of  attachment 
against  railroad  corporations  may  be  served  on  a  station  or 
depot  agent  of  the  defendant.  Any  defect  in  the  service 
or  return  of  the  process  is  waived  by  an  appearance  of  the 
defendant  and  an  appearance  for  the  purpose  of  taking  an 
appeal  after  a  judgment  by  default  is  such  an  appearance 
as  will  preclude  all  objection  to  the  process  or  its  service.8 

§  320.  Process  —  Duly  of  justice  to  sign  —  Cannot 
authorize  one  by  formal  power  of  attorney  to  sign  for 
him  —  Tennessee.  — It  is  the  duty  of  a  justice  to  sign  with 
his  own  hand  all  official  documents  which  require  his  signa- 
ture. It  is  not  competent  for  him  to  authorize,  even  by 
formal  power  of  attorney,  a  constable  or  other  person  to 
append  his  signature  to  instruments  pertaining  to  his  judi- 

1  How.  Ann.  Stats.  Mich.  (1882),  §§  6826, 6817, 6828, 6829. 

2  Moore  v.  Vrooman,  82  Mich.  526. 

*  Rathe  v.  Green  Bay,  etc.,  Co.,  87  Wis.  844. 
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cial  office.  If,  however,  the  constable  or  other  person 
should  sign  the  instrument  for  the  justice  in  his  presence 
and  with  his  approval,  the  signature  would  be  valid,  though 
as  such  signing  is  an  official  act  it  is  manifestly  more  proper 
that  the  justice  should  personally  affix  his  signature.  In 
some  of  the  States,  Tennessee  among  them,  the  wholesome 
rule  is  adopted  by  statute  that  all  leading  process  and 
attachments  must  be  complete,  written  out  at  length  before 
the  official  signature  should  be  appended  to  it.1 

§  321.  Process  — Whom  and  under  what  conditions  it 
will  protect  —  Who  can  be  protected  only  by  a  valid  judg- 
ment—  Kansas.  —  It  is  well  settled  law  that  regular  pro- 
cess, whether  issued  by  a  court  of  general  or  limited 
jurisdiction,  will  protect  a  ministerial  officer  in  executing  it, 
and  all  persons  aiding  him  in  its  execution,  although  the 
court  may  not  have  in  fact  jurisdiction  of  the  case ;  pro- 
vided that  on  the  face  of  the  process  it  appears  that  the 
court  has  jurisdiction  of  the  subject-matter,  and  it  does  not 
appear  that  the  court  has  not  jurisdiction  of  the  person  to 
be  affected  by  the  process.  The  plaintiff  in  the  action, 
however,  cannot  be  protected  by  the  process.  He  must 
have  a  valid  judgment.  And  for  this  purpose  a  recital  on 
the  docket  of  a  justice  that,  "  after  hearing  the  evidence 
the  court  decides  in  favor  of  the  plaintiff  and  against  the 
defendant,"  is  not  a  sufficient  recital  of  a  valid  judgment 
for  the  restitution  of  premises.2 

§  322.  Capias — Arrest  of  defendant  in  a  civil  action  — 
Where  permitted  and  upon  what  grounds  —  Where  not 
permitted  at  all.  —  In  most,  if  not  all  of  the  American 
States,  arrest  upon  process  in  civil  actions  has  been  abol- 
ished, except  under  circumstances  of  flagrant  fraud,  perpe- 
trated by  the  defendant  and  made  to  appear  by  the  affidavit 

l  Kirkwood  v.  Smith,  9  Lea,  228;  Code  of  Tenzu  (1884),  §  4929;  Th.  &  St.  Code 
Tenn.  (1870),  §  4146. 

*  Allen  v.  Corlew,  10  Kan.  70. 
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of  the  plaintiff.  Wherever,  by  the  law  of  any  State,  an 
arrest  of  the  person  of  the  defendant  can  be  lawfully  made 
under  the  process  of  a  court  of  record,  under  like  circum- 
stances, and  upon  a  similar  showing,  the  same  process 
against  the  person  may  be  issued  by  a  justice. 

The  States  which  have  altogether  outgrown  this  relic  of 
medieval  barbarism,  arrest  and  imprisonment  for  debt,  are 
Maryland,  Georgia,  Alabama,  Mississippi,  Texas,  Tennes- 
see, Missouri,  and  Florida.1 

B. 

(a.)  Arrest  upon  civil  process  under  certain  circumstances  may  be 
made  in  the  following  States,  viz. :  Maine,  New  Hampshire,  Vermont 
Massachusetts,  Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Dela- 
ware, Pennsylvania,  Maryland,  North  Carolina,  Louisiana,  Arkansas, 
Kansas,  Iowa,  Ohio,  Indiana,  Michigan,  Illinois,  Wisconsin,  Minnesota, 
Nebraska,  Nevada,  Colorado,  Oregon,  California  and  Kentucky.9  In  all 
of  these  States  there  are  limitations  upon  the  right  to  arrest,  growing  out 
of  the  character  of  the  transaction  in  which  the  cause  of  actien  origin- 
ated. In  all  of  them  it  is  necessary  that  it  should  appear  by  affidavit  of 
the  plaintiff  that  the  defendant  has  been  guilty  of  some  form  of  fraud  de- 
signed to  hinder,  delay,  or  defeat  his  creditors.  The  variations  of  the 
several  matters  which  authorize  an  arrest  in  the  several  States  are  too 
minute  be  justify  a  detailed  statement  of  them.  They  will,  of  course,  be 
found  in  the  Revised  Statutes,  or  the  Codes  of  the  several  States,  and  a 
compendium  of  them  is  embodied  in  Chapter  V.  of  Murf ree  on  Sheriffs. 

(6.).  The  following  form  of  an  affidavit  for  an  order  of  arrest  or  a 
capias  ad  respondendum,  it  is  believed,  will  prove  applicable  in  any  State  in 
which  such  process  can  be  issued :  — 

FORM. 
A B v.  C D . 


8TATE  OF 


County 


This  day  personally  appeared  before  me,  E F ,  an  acting 

justice  of  the  peace  for  said  county,  A B ,  the  plaintiff  in  the 

l  Code  Md.  (1878),  art  LXIV.,  5  2, p.  586;  Const.  Ga.f  art.  I.,  §  18;  Laws  of  Fla.,  ch. 
182,  §  8, 11,  pp.  811,  812;  Const.  Ala.  (1875),  art.  I.,  5  21;  Code  of  Ala.,  p.  129;  Const. 
Miss.  (1869),  art.  I.,  $  11;  Rev.  Code  Miss.,  p.  20;  Const.  Tex.  (1876),  art.  I.,  §  18;  Rev. 
8tats.  Tex.  (1879) ,  p.  2 ;  Const  Tenn.  (1870) ,  art  I.,  §  1 8 ;  1  Th.  A  St  Code  Tenn.  (1870), 
p.  79 ;  M.  A  V.  Code  Tenn.  (1884),  p.  70;  Rev.  Stats.  Mo.  (1879),  §  4041,  p.  694. 

s  See  Mnrfree  on  Sheriffs,  g§  206  to  286,  inclusive  and  statutes  therein  cited. 
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above  named  action  who,  having  been  duly  sworn,  deposes  and  says,  that 

the  defendant  C D is  indebted  to  him,   the   said  A 

B ,  in  the  sum  of dollars  (here  state  the  cause  of  action  as 

11  on  a  promissory  note"  or  "on  an  account  for  goods  sold  and  deliv- 
ered "),  and  that  the  said  defendant  contriving  and  Intending  to  hinder, 

delay,  and  defraud  the  said  A B ,  did  (here  state  in  detail  the 

ground  upon  which  the  order  of  arrest  is  asked,  as  that  he  obtained  credit 
upon  false  representations,  or  that  he  has  removed,  or  is  about  to  remove, 
his  property  beyond  the  jurisdiction  of  the  court  with  intent  to  defraud, 
or  whatever  else  within  the  terms  of  the  statute  may  constitute  the 

ground  upon  which  the  order  is  asked) .    And  therefore,  the  said  A 

B prays  for  an  order  for  the  arrest  of  the  body  of  the  said  C 

D . 

(Signed)  A B . 

Sworn  to  and  subscribed  before  me  this day  of 18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(c.)  Before  an  order  of  arrest  can  be  issued  upon  the  foregoing  affida- 
vit the  plaintiff  must  give  a  bond  or  undertaking  with  security  to  in- 
demnify the  defendant  if  the  action  proves  unfounded.  The  following  is 
a  good  form  for  such  a  bond  or  undertaking:  — 

FORM. 
A B v.  C D . 


STATE  OF  „  M 


County 


:\ 


Whereas,  the  above  named  plaintiff,  A B ,  has  applied  for  an 

order  to  arrest  the  defendant,  C D .  Now  we,  J J , 

and  P P ,  of  the  county  of ,  and  State  of ,  do  hereby 

undertake  in  the  sum  of dollars,  that  if  the  defendant  recover  judg- 
ment In  this  action,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  said  defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
his  arrest  in  this  action. 

(Signed)  A B ,    [skal.] 


J ,    [seal.  J 

P ,    [seal.] 


Signed  and  sealed  in  my  presence,  this day  of A.  D. 

18—. 

E F ,  Justice  of  the  Peace. 

The  amount  of  the  penalty  of  the  bond  or  undertaking  varies  in  the 
several  States,  but  as  a  rule  it  should  be  double  the  amount  of  the  debt  or 
demand  claimed  in  the  affidavit. 
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(<Z.)  The  following  is  a  good  form  for  a  capias  or  order  of  arrest:  — 


FORM. 


v.  C- 


STATE  OF 

S3. 


COUNTT 


;•} 


State  of 


To  any  constable  of county  (or  township)  — Greeting: 

You  are  commanded  to  take  C D ,  and  forthwith  bring  him 

before  me  at  my  office,  to  answer  A B on  a  complaint  (here 

describe  it  as  in  the  foregoing  form  of  a  summons),  and  notify  the  plain- 
tiff or  his  agent  or  attorney  of  the  arrest ;  and  have  then  and  there  this 

writ.     Given  under  my  hand  and  seal  this day  of  — ,  A.  D., 

18—. 

E F ,  Justice  of  the  Peace    [seal.] 

(e.)  After  arrest  in  a  civil  action  the  defendant  is  entitled  to  be  dis- 
charged upon  giving  sufficient  bail.  The  following  is  a  good  form  for 
the  bail,  bond  or  undertaking  of  the  defendant  and  his  sureties :  — 


FORM. 


B v.  C D- 


STATE  OF 

88. 


?} 


COUNTT 

Whereas  the  above  defendant,  C D ,  has  been  arrested  in 

this  suit.    Now  we,  K L and  M N ,  undertake 

together  with  the  said  C D in  the  sum  of dollars 

(which  should  be  at  least  equal  to  the  sum  stated  in  plaintiff's  affidavit 
and  had  better  be  double  that  amount)  that  if  the  defendant  is  discharged 
from  arrest,  he  shall  at  all  times  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  this  action,  and  to  such  as  may  be  is- 
sued to  enforce  the  judgment  therein. 

(Signed)  C D ,    [seal.] 

(     "     )  K L ,    [seal.] 

(     «     )  m N ,    Tseal.] 

Signed  and  sealed  in  my  presence. 

(Signed)  E F ,  Justice  of  the  Peace. 
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(f.)  In  Indiana  there  is  a  much  shorter 

FORM. 

y?e9  k L  and  M N ,  acknowledged  ourselves 

special  bail  for  the  appearance  of  C D to  this  suit  on  the 

day  of 18—. 

(Signed)  K L ,    [seal.] 

(      "     )  M N ,     [SEAL.] 

Test:  E F ,  Justice  of  the  Peace. 

{g.)  If  the  bail  is  deemed  insufficient  the  plaintiff  may  except,  in  which 
case  he  gives  notice  as  follows  after  the  usual  caption :  — 

FORM. 

To  O—  P ,  Constable  (or  sheriff)  of County: 

Take  notice  that  the  plaintiff  does  not  accept  the  bail  offered  by  the  de* 
fendant  in  this  action,  and  further  he  excepts  to  the  form  and  sufficiency 
of  the  undertaking  (or  bond) . 

A B , 

(or  Q R ,  Attorney  for  Plaintiff) . 

This day  of  18—. 

(h.)  If  defendant  proposes  that  his  bail  shall  justify  he  gives  notice  to 
that  effect,  or  else*  he  proposes  other  bail  and  gives  notice  of  that. 
These  notices  are  so  simple  that  no  form  is  deemed  necessary.  If  the 
bail  justifies,  it  is  done  in  the  following 

FORM. 

After  the  usual  caption :  — 

On  this  day  of A.  D.  18 —  before  me,  E E , 

*  justice  of  the    peace  for  said  county,  personally  appeared  K 

I*- and  M N ,  the  ball  given  by  the  defendant  C 

D ,  in  this  action,  for  the  purpose  of  justifying  pursuant  to  notice ; 

and  the  said  K L ,  being  duly  sworn  says :  — 

1.  That  he  is  a  resident  householder  (or  freeholder)  in  the  State. 

2.  That  he  is  worth  after  the  payment  of  all  his  just  debts  more  than 
the  sum  of  — —  dollars  (the  sum  named  in  the  order  of  arrest)  exclu- 
sive of  property  exempt  from  execution. 

And  the  said  M N being  duly  sworn  says  (as  with  the 
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other  bail) .    (And  so  with  each  bail  offered.    Then  follows  the  signatures 

of  the  bail  and  then  these  words) :  — 

Examination  taken  and  sworn  to  before  me  this day  of 

A.  D  18  —  . 

(Signed)  E F ,  Justice  of  the  Peace. 

If  the  jnstice  finds  from  the  examination  that  the  bail  is  sufficient  he 
enters  upon  his  docket  an  order  in  the  following 

FORM. 

The  usual  caption  and  then:  — 

The  bail  of  the  defendant  C D having  appeared  before 

me  and  justified,  I  find  the  bail  sufficient  and  allow  the  same. 

(Signed)  E F ,  Justice  of  the  Peace. 

This  last  form  should  also  be  entered  upon  the  bail  bond  or  undertak- 
ing. 

§  323.  Arrest-— In  civil  action — When  order  for  may 
be  issued — Issuing  such  order  is  ministerial  act  — Ohio.  — 

In  Ohio  it  is  the  law  that  a  justice  must  not  issue  an  order 
of  arrest  in  a  civil  action  unless  there  has  been  filed  in  his 
office  an  affidavit  setting  forth  certain  facts  prescribed  by 
statute,  and  an  undertaking  executed  by  the  plaintiff,  if  a 
resident  freeholder,  and  if  not  by  his  sureties,  that  the 
plaintiff  will  pay  the  defendant  all  damages,  etc.  Under 
the  law  it  is  held  that  issuing  an  order  of  arrest  is  a  minis- 
terial act,  and  by  doing  so  without  having  previously  re- 
quired and  received  the  "  undertaking  "  prescribed  by  law, 
a  justice  is  guilty  of  a  breach  of  his  duty  and  becomes  lia- 
ble with  his  sureties  on  his  official  bond.1 

§  324.  When  and  where  a  party  summoned  may  also  be 
arrested — Effect  of  discharging  the  arrest  — New  York. — 

In  New  York  it  is  competent  for  a  justice  in  issuing  a 
summons  to  accompany  it  with  an  order  of  arrest,  and  in  a 
proper  case,  after  the  returns  are  made  the  justice  may  set 
aside  the  arrest.     In  doing  so,  however,  he  does  not  part 

l  Place  v.  Taylor,  22  Ohio  St  317. 
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with  jurisdiction  of  the  case.     He  holds  that  by  virtue  of 
the  service  of  the  summons.1 

§325.  Process  to  procure  evidence  —  Subpoena  and 
subpoena  duces  tecum.  —  It  need  hardly  be  said  that  jus- 
tices like  all  other  judicial  officers  have  the  power  of  enforc- 
ing the  attendance  of  witnesses,  and  the  production  in 
evidence  of  documents  necessary  to  the  trial  of  causes  and 
the  rendition  of  just  judgments.  In  Tennessee  a  justice  may 
not  only  issue  subpoenas  requiring  the  personal  appearance 
of  witnesses  before  him,  but  he  may  do  so  after  an  appeal 
from  his  jndgment  has  been  prayed  for  and  granted.  In 
such  case  the  subpoena  is  directed  to  the  sheriff  and  requires 
the  attendance  of  the  witnesses  at  the  appellate  court. 
And  whenever  occasion  may  require,  justices  may  issue 
subpoenas  for  witnesses  residing  in  another  county.9  Besides 
this  power  he  may  issue  commissions  to  take  depositions  in 
causes  pending  before  him.8 

(a.)  There  are  two  forms  of  subpoenas  to  testify  in  use  in  justices' 
courts,  one  directed  to  the  witnesses,  the  other  to  the  officer.  The  fol- 
lowing is  the  first  — 

FORM. 

Caption  as  above. 

JState  of to  S. T (and  the  other  witnesses  by  name")  — 

Greeting: 

You,  and  each  of  you  (if  there  is  more  than  one),  are  commanded  to 

appear  personally  before  £ F ,  a  justice  of  the  peace  for  said 

county  at  his  office  on  the  day day  of ,  18 — ,  to  give  evidence 

in  a  certain  civil  action  now  pending  before  said  justice,  and  there  and 

then  to  be  tried,  between  A B ,  plaintiff,  and  C D , 

defendant,  on  behalf  of  the  plaintiff  (or  defendant) .    Hereof  fall  not  un- 
der the  penalty  prescribed  by  law.    Witness  our  said  justice  this 

<lay  of 18—. 

(Signed)  E F ,  Justice  of  the  Peace, 


l  McNe&ry  v.  Chase,  87  N.  T.  Sup.  61  (30  Hun,  491). 
J  M.  A  V.  Code  Tenn,  (1884),  $  4900. 
*  Ibid.,  $$  4571, 4598, 4600. 
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(6.)  The  second  and  better  form  is  directed  to  the  officer,  and  is  as 
follows :  — 

FORM. 

Caption — Title  of  case,  etc.,  as  abore :  — 

State  of . 

To  the  constable  (or  any  constable),  of township  (or  said  coutUy) — 

Greeting: 

You   are   hereby  commanded   to    summon  S T ,   (name 

all  the  witnesses  on  that  side)  to  appear  before  £ F jus- 
tice of  the  peace,  at ,  in  said  township  (or  county)  on  the 

day  of 18 and  testify  as  a  witness  for  the  plaintiff  (or  the 

defendant). 

Witness  our  said  justice  this day  of 18 — . 

(Signed)  £ F ,  Justice  of  the  Peace. 

This  last  form  will  suffice  for  a  subpoena  duces  tecum  by  adding  to  the 
clause  ending  with  the  words  "plaintiff  (or  defendant) "  these  words: 

"  You  will  also  command  the  said  S T to  bring  with  him  and 

produce  in  evidence  a  certain  bond  ("  or  writing,  or  book,"  describing  lt)9 
which  is  now  in  his  possession  or  under  his  control,  together  with  all 
papers,  documents,  writings,  or  Instruments  in  his  custody  or  under  his 
control."    Conclude  as  in  the  foregoing  form. 

§  326.  Attachment  —  What  it  is  and  under  what  cir- 
cumstances its  issuance  is  authorized.  —  An  attachment 
is  a  writ  authorizing  the  officer  to  seize  the  property  of  the 
defendant,  and  hold  it  pending  the  litigation  to  satisfy  the 
demand  of  the  plaintiff.  In  New  England,  it  seems  the 
plaintiff  is  entitled  to  an  attachment  of  the  defendant's 
property  in  all  actions  arising  ex  contractu,  as  an  incident  to 
the  summons  and  ex  debito  justiciar}  In  other  States  a 
foreign  attachment  may  be  issued  by  statute  upon  affidavit 
of  the  non-residence  of  the  defendant.  Generally  an  at- 
tachment can  only  be  issued  upon  an  affidavit  or  proof 
of  such  circumstances  of  fraud  on  the  part  of  the  de- 
fendant, as  greatly  jeopardize  the  rights  or  remedies  of  the 

l  1  Boar.  Law  Die  202. 
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plaintiff,  such  as  absconding,  clandestine  removal  or  con- 
cealment of  property,  fraudulent  assignments,  pretended 
sales,  and  other  like  devices.  An  attachment  fixes  a  lien 
on  the  property  seized.  In  Tennessee,  it  may  be  remarked 
justices  are  authorized  in  proper  cases,  and  upon  prescribed 
conditions  to  issue  attachments  returnable  to  the  circuit 
court.1  And  in  all  the  States  an  attachment  may  be  levied 
on  property  incapable  of  manual  delivery,  such  as  stocks, 
shares,  debts,  etc.  In  such  case  the  custodian  of  the  prop- 
erty attached  must  be  served  with  the  prescribed  statutory 
notice  of  the  attachment.3  If  an  attachment  be  levied 
upon  land,  the  justice  can  issue  no  process  authorizing  a 
sale  of  the  land,  but  he  must  transmit  to  the  circuit  or 
other  superior  court  a  transcript  of  his  docket  and  all  the 
original  papers,  so  that  in  that  court  his  judgment  may  be 
docketed  and  the  further  appropriate  steps  may  be  taken. 
This   subject  will  be  further  considered  in  a   subsequent 

chapter.8 

D. 

(a.)  In  general  an  attachment  can  only  be  Issued  npon  an  affidavit 
made  by  the  plaintiff  or  some  person  acting  for  him  showing  the  nature 
of  the  plaintiff's  claim;  that  it  is  just;  the  amount  that  the  affiant 
belieres  the  plaintiff  ought  to  recover;  and  that  there  exists  in  the  action 
some  one  of  the  grounds  for  which  an  attachment  is  authorized  by  the 
statute  of  the  State. 

The  following  are  the  grounds  which  in  all  the  States  authorize  the 
issuance  of  an  attachment:  — 

First,  That  the  defendant  or  one  of  the  defendants  is  a  foreign  corpora- 
tion, or  a  non-resident  of  the  State. 

Second.  That  the  defendant  or  one  of  several  defendants  is  secretly 
leaving  or  has  left  the  State  with  intent  to  defraud  his  creditors. 

Third.  That  such  defendant  so  conceals  himself  that  a  summons  cannot 
be  served  upon  him. 

Fourth.  That  such  defendant  is  removing  or  is  about  to  remove  his 
property  subject  to  execution,  or  a  material  part  of  it,  out  of  the  State, 
not  leaving  enough  therein  to  satisfy  plaintiff 's  claim. 

l  M.  A  V.  Code  Tenn.  (1884),  $  4900. 

*  1  Code  N.  0.  (1883) ,  $§  362,  868. 

«  1  Code  N.  C.  (1888)  §5  894,  365, 886,  p.  138. 
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Fifth.  That  each  defendant  has  sold,  conveyed,  or  otherwise  disposed 
of  his  property,  subject  to  execution,  or  suffered  or  permitted  it  to  be 
sold  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his  creditors. 

Sixth.  That  such  defendant  is  about  to  sell,  convey  or  dispose  of  his 
property,  subject  to  execution,  with  intent  to  cheat,  hinder,  or  delay  his 
creditors. 

(6.)  As  already  stated  an  affidavit  must  be  made  embodying  some  one 
of  the  foregoing  grounds  of  attachment.  The  following  form  is  suitable 
in  any  State :  — 

FORM. 

A fe v.  C D -. 


STATE  OF 


County, 


>88. 


This  day  personally  appeared  before  me  E F ,  an  acting 

justice  of  the. peace  in  and  for  said  county,  (or  "  of  township  in 

said   county"  A B— — ,  (or   "X Y attorney  for 

A B the  ")  said  plaintiff  who  being  duly  sworn  deposes  and 

says :  — 

That  the  said  defendant  C  D  ,  is  justly  indebted  to  him  the 

said  A  B in  the  sum  of  dollars  (here    state  the 

nature  of  the  claim  as  upon  a  note,  describing  it,  or  an  open  account) 

and  that  said  affiant  verily  believes  the  said  A B ought  to 

recover  said  sum  from  the  said  C D .    And  said  affiant  further 

says  that  the  said  C D (here  state  the  one  ground   upon 

which  the  attachment  is  asked  for,  as  for  example  "  is  secretly  leaving  or 
has  left  the  State  with  intent  to  defraud,"  etc.) 

(8igned)  A B . 


(or  signed)  X Y- 

Attorney  for  A 


Sworn  to  and  subscribed  before  me  the day  of A.  D.  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(e.)  Before  an  attachment  can  be  issued,  even  upon  an  appropriate 
affidavit,  the  plaintiff  must,  with  sureties  approved  by  the  justice,  execute 
a  bond  with  a  penalty  of  double  the  amount  of  the  demand,  or  an  equiv- 
alent, less  formal,  "undertaking"  to  indemnify  the  defendant  if  the 
attachment  shall  prove  to  have  been  wrongfully  sued  out.  The  follow- 
ing is  a  good  form  for  such  a  bond :  — 

FORM. 

Know  all  men  by  these  presents,  that  we  A B— — ,  and  (here 

insert  the  names  of  the  sureties),  are  held  and  firmly  bound  unto  C— 

D in  the  penal  sum  of dollars  for  the  payment  of  which  we 

bind  ourselves,  our  heirs,  executors  and  administrators.    Sealed  with 

our  seals  and  dated  this day  of ,  A.  D.  18 — . 
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The  condition  of  this  obligation  ig  such  that,  whereas  the  said  A- 


B ,  has  this  day  sued  out  from  E F ,  an  acting  justice  of 

the  peace  in  and  f  or( township) , county ,  State  of , 

an  attachment  against  C D ,  to  be  levied  of  the  goods  and  chat- 
tels, lands  and  tenements  of  the  said  C D .    Now,  if  the  said 

A B shall  prosecute  the  said  attachment  suit  to  effect,  or  in 

default  thereof  pay  and  satisfy  the  said  C D for  all  loss  or 

damages  suffered  by  him  by  reason  of  the  wrongful  suing  out  of  said 
attachment,  then  this  obligation  shall  be  void,  and  of  no  effect,  otherwise 
to  remain  in  full  force  and  virtue. 

(Signed)  A B ,  [seal.] 

(Signed)  G H ,   Security  [seal.] 

(Signed)  I J ,    Security  [seal.] 

Signed  in  presence  of  and  approved  by, 

E F ,  Justice  of  the  Peace. 

(d.)  The  following  is  another  form  for  a  nattachment  undertaking:  — 

FORM. 
A B v.  C D . 


STATE  OF  , .  .  _ 
County. 


nty,    > 


Whereas  the  plaintiff  above  named  has  applied  for  a  writ  of  attach- 
ment against  the  property  of  above  named  defendant: 

Now,  therefore,  we,   A B ,    0 H ,  of 

county,  and  I J ,  of county,  do  hereby  undertake  in  the 

sum  of dollars  that  if  the  said  attachment  be  Issued  and  if  the  said 

defendant  shall  recover  judgment  in  this  action,  or  the  attachment  be  set 
aside  by  order  of  the  court,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant  in  the  same,  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment. 

This day  of ,  A.  D.  18—. 

Signed  and  sealed  by  the  obligors  and  attested  and  approved  by  the 
justice  as  in  the  foregoing  form. 

(e.)  The  following  is  a  good  form  for  a  writ  of  attachment. 

FORM. 
A B v.  C D . 


STATE  OF  . ,  _  _ 

0w  • 


County 


?\ 


State  of to  any  constable  or  other  lawful  officer  of county 

(or    "  where  the  jurisdiction  is  limited  to  a  township,"  of town- 
ship, in county")  —  Greeting  : 

It  appearing  by  affidavit  to  the  undersigned  that  a  cause  of  action  ex- 
ists in  favor  of  the  plaintiff  against  the  defendant  for  the  sum  of 
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dollars  and  that  (here  state  the  ground  of  attachment  which  is  set  forth 
in  the  affidavit)  and  that  the  plaintiff  has  given  the  bond  and  security 
(or  "undertaking"  required  bylaw: 

Now,  therefore,  you  are  commanded  to  forthwith  attach  and  safely 

keep  all  the  property  of  the  said  defendant,  C D ,  in  your 

county  (or  "township  "  if  the  jurisdiction  of  the  justice  and  the  officer 
is  limited  to  the  township)  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff 's  demand,  with  costs  and  expenses ;  and  have  you 

this  writ  before  E F ,  one  of  the  justices  of  the  peace  for 

your  county  (or  "  township  "  if  the  jurisdiction  is  so  limited)  at  his  office 

in  said  county  (or  •'  township  ")  on  the day  of A.  D.  18—, 

with  your  proceedings  hereon. 

Witness  our  said  justice  this day  of A.  D.  18—. 

(Signed)  E F ,  [seal.] 

Justice,  of  the  Peace. 

(/".)  Of  course  it  is  essential  that  the  officer  who  holds  the  writ  of  at- 
tachment shall  return  it  as  required  by  its  terms,  and  indorse  upon  it  a 
statement  of  his  proceedings  under  it.  This  indorsement  should  be  in 
the  following  form :  — 

FORM. 

I,  B W ,  constable  of county,  (or  " township 

of county  ")  do  hereby  return  that  by  virtue  of  the  within  attach- 
ment, I  have  seized  and  taken  into  my  possession  the  tangible  personal 
property  (or  "  levied  on  the  real  estate  ")  of  the  defendant  within  named, 
as  specified  in  the  inventory  hereto  annexed.    This  ■  day  of  — 

A.  D.  18—. 

(Signed)  R W ,  Constable  of County. 

(p.)  The  following  is  a  good  form  for  an  inventory  of  property  at- 
tached to  the  officer's  return :  — 

FORM. 
A B v.  C D . 


STATE  OF 


County 


>• 


I  do  hereby  certify  that  the  following  is  a  true  and  just  Inventory  of  all 
the  property  levied  on  by  me  under  a  writ  of  attachment  issued  in  the 

above  entitled  action  by  E F ,  Esq.,  with  a  statement  of  the 

books,  vouchers,  papers,  rights,  and  credits  taken  into  my  custody  by 
virtue  of  said  writ.    (Here  insert  list  of  property  by  items.) 

This day  of ,  18—. 

(Signed)  B W ,  Constable  of County. 
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(ft.)  If  part  of  the  property  is  in  its  nature  perishable,  the  officer 
should  after  the  list  of  property  levied  on  Insert  the  following :  — 

"  Of  the  above  the  following  property  Is  perishable  (insert  a  list  of  the 
perishable  property),  and  I  do  hereby  apply  to  this  court  for  authority  to 
aell  the  same." 

(f.)  The  following  is  the  form  of  an  order  which  the  justice  may 
make  authorizing  the  sale  of  perishable  property  returned  as  such  by 
the  officer:  — 


FORM. 


B v.  C D- 


STATE  OF  — 
County, 

It  appearing  by  the  inventory  returned  by  R W ,  constabl  e 

under  the  writ  of  attachment  granted  in  this  action,  that  the  following 
property  mentioned  in  said  inventory  is  perishable,  to  wit  (insert  the  list 
of  perishable  property),  it  is  ordered  that  the  said  property  be  sold  by 
the  said  officer  at  public  auction,  at  such  time  and  place  as  he  shall  deem 
advisable,  and  that  said  officer  give  public  notice  of  such  sale  as  in  the 
case  of  the  sale  of  personal  property  on  execution. 

It  is  further  ordered  that  the  proceeds  of  such  sale  be  retained  by  said 
officer  and  disposed  of  as  the  property  itself  would  have  been  if  the  same 
had  not  been  sold. 

This day  of ,  A.  D.  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

This  order,  in  common  with  all  other  interlocutory  orders,  should  be 
entered  by  the  justice  on  his  docket.    See  chapter  VIII. 

(j.)  U  the  attachment  is  levied  on  property  which  is  not  susceptible  of 
manual  delivery,  the  following  notice  of  the  levy  should  be  given  to  the 
person  who  owes  the  debts,  or  has  custody  and  control  of  the  stocks, 
shares  or  other  property  so  attached:  — 

FORM. 
A B v.  C D . 


To  8 


Take  notice  that  by  virtue  of  an  attachment  issued  in  the  above  named 
action,  a  certified  copy  of  which  is  herewith  served  upon  you,  I  have 
levied  upon,  and  do  herewith  levy  upon  your  indebtedness  to  the  defend- 
ant, amounting  to dollars  (or  if  stocks  or  shares  are  levied  on,  say 
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u  the  following,"  describing  as  particularly  as  possible  the  stocks,  shares 
debts,  or  other  property  levied  on.) 
This day  of ,  A.  D.  18—. 

(Signed)  E W ,  Constable  of County. 

(A.)  The  officer  will  serve  with  this  notice  a  copy  of  the  attachment 
indorsed  as  follows :  — 

FORM. 

I  do  hereby  certify  that  the  within  is  a  true  copy  of  the  writ  of  attach. 

ment  in  the  case  of  A B v.  C D ,  pending  in  the 

court  of  E F ,  Esq.,  justice  of  the  peace,  which  writ  is  now 

in  my  possession,  and  of  the  whole  of  said  writ. 

(Signed)  R W ,  Constable  of County. 

{1.)  If  the  person  holding  the  stocks,  shares,  etc.,  or  owing  the  debt, 
or  in  other  words  the  garnishee,  fails  or  refuses  to  furnish  the  officer 
with  satisfactory  information  concerning  the  property,  or  debts1  levied 
upon,  he  may  be  required  to  appear  and  answer  upon  oath  as  to  such 
property  or  debts.  And  to  that  end  the  justice  may  issue  an  order  to  be 
served  on  such  garnishee  in  the  following  — 


FORM. 


B v.  C D- 


STATE  OF 


,  88. 

County. 


n 


It  appearing  to  me  by  the  certificate  of  R       —  W  ,  constable 

of  said  county,  that  said  officer  with  a  writ  of  attachment  against  the 

property  of  C D ,  the  defendant  in  this  action,  has  applied 

to  S T for  the  purpose  of  levying  upon  a  debt  owing  by  said 

S T ,  to  the  defendant  in  this  action  (or  "  upon  property 

held    by  said    S  T for    said  defendant);  and    the    said 

S T ,  refuses  to  furnish  the  said  officer  with  a  certificate  of 

the  amount  of  the  debt  which  he  owes  to  the  said  defendant,  or  of  the 
amount  and  description  of  the  property,  which  he  holds  for  said  de- 
fendant. 

Now,  therefore,  I  order  and  require  the  said  S T ,  to  at- 
tend before  me,  at  my  office,  on  the day  of A.  D.  18—,  and 

be  examined  on  oath  concerning  the  same. 

Dated  this day  of A.  D.  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 
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(to.)  If  the  foregoing  order  be  disobeyed,  the  justice  may  issue  an 
attachment  to  compel  the  appearance  of  the  recusant  garnishee.  The 
attachment  may  be  in  the  following — 

FORM. 
A B v.  C D . 


STATE  OF 


County 


?lm- 


State  of to  any  constable  or  other  lawful  officer  of county  (or 

"  township  in county  ")  —  Greeting  : 

Whereas,   it   appears   that   S T was   duly   served  on 

the day  of A.  D.  18 — ,  with  an  order  issued  by  E 

F ,  Esq.,  one  of  our  justices  of  the  peace  for  said  county,  re- 
quiring the  said  S T ,  to  attend  before  said  justice  at  his 

office  in  said  county,  on  the day  of  — ,  A.  D.  18 ,  and  be  ex- 
amined on  oath  concerning  a  certain  debt  owing  to  the  defendant,  in  the 
above  named  action  (or  "  concerning  certain  property  held  by  him  for 
said  defendant.9') 

And  whereas  the  said  S T ,  in  contempt  of  said  order,  has 

refused  or  neglected,  and  doth  still  refuse  and  neglect  to  appear  and  be 
examined  on  oath  as  in  said  order  he  is  required  to  do. 

Now,  therefore,  we  command  you  that  you  forthwith  attach  the  said 

S T ,  so  as  to  have  his  body  before  E F ,  Esq. 

one  of  our  justices  of  the  peace,  for  your  county,  on  the day 

of ,  A.  D.  18 — ,  at  his  office  in  said  county,  then  and   there  to 

answer  touching  the  contempt  which  he,  as  is  alleged,  has  committed 
against  our  authority;  and  further,  to  perform  and  abide  by  such  order 
as  our  said  justice  may  make  in  his  behalf.  And  have  you  then  and 
there  this  writ,  with  a  return  under  your  hand,  of  your  proceedings 
thereon. 

Hereof  fail  not  at  your  peril. 

Witness  our  said  justice  this day  of ,  A.  D.  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(n.)  If  after  an  attachment  has  been  Issued  and  the  property  of  the  de- 
fendant has  been  taken  under  it,  he  is  desirous  to  obtain  its  release  upon 
giving  security  in  lieu  of  the  lien  placed  upon  the  goods  by  the  attach- 
ment, he  can  do  so  in  all  the  States.  In  some  of  them,  a  regular  bond 
with  security  is  given,  and  in  others,  a  less  formal  "undertaking/9 
The  following  is  a  form  of  a  bond  which  will  be  found  sufficient  in  any 
of  the  States:  — 

FORM. 

Enow  all  men  by  these  presents  that  we  C D ,  of 

county,  State  of ,  as  principal,  and  6 H ,  and  I 
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J ,  of county,  State  of ,  as  securities,  are  held  and  firmly 

bound  to  A B of county,  State  of ,  In  the  penal 

sum  of dollars  (double  the  amount  of  the  debt  as  stated  in  the 

affidavit  for  the  attachment),  for  the  payment  of  which  we  bind  ourselves, 
our  heirs,  executors  and  administrators.    Sealed  with  our  seals  and  dated 

this day  of A.  D.  18—. 

The  condition  of  the  above  obligation  is  that  whereas  at  the  suit  of  the 

said  A B an  attachment  against  the  goods  and  chattels,  lands 

and  tenements  of  the  said  C D was  issued  on  the day 

of ,  A.  D.  18 — ,  by  E F ,  Esq.,  an  acting  justice  of  the 

peace  for county,  State  of ,  which  coming  into  the  hands  of 

S T ,  a  constable  of  said county,  was  levied  by  him  on 

certain  goods  and  chattels  of  the  said  C D ,  an  inventory  of  which 

has  been  duly  returned  by  the  S T constable  as  aforesaid  to  the 

said  E F ,  justice  as  aforesaid.    And  whereas  the  said  C 

D desires  a  discharge  of  said  attachment  upon  giving  security  ac- 
cording to  law.    Now  the  condition  of  this  obligation  is  such  that  if  the 

said  C D shall  in  case  said  attachment  be  discharged  pay 

whatever  judgment  may  be  rendered  .against  him  in  favor  of  the  said 
A B by  the  said  E F ,  Esq.,  justice  as  afore- 
said, then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 

virtue. 

(Signed)  C D ,  [seal.] 

(Signed)  G H ,  [seal.] 

(Signed)  I J ,  [seal.] 

Acknowledged  before  me  and  approved. 

(Signed)  E F ,  Justice  of  the  Peace. 

(o.)  The  following  undertaking  is  briefer  and  less  formal,  and  is,  in  sub- 
stance, in  use  in  many  of  the  States.  It  will  be  observed  that  the  defend- 
ant is  not  a  party  to  this  undertaking:  — 


FORM. 


B v.  C D- 


STATE  OF 


County, 


rh 


Whereas  the  property  of  the  above  defendant,  C D ,  has  been 

attached  and  he  desires  a  discharge  of  said  attachment  upon  giving  secu- 
rity according  to  law. 

Now,  therefore,  we  Q H ,  of  county,  and  I 

J 1  of county,  do  hereby  undertake  in  the  sum  of dol- 
lars (double  the  amount  claimed  by  the  plaintiff)  that  if  the  said  attach- 
ment be  discharged,  we  will  pay  to  tin  plaintiff,  on  demand,  the  amount 
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of  the  judgment  that  may  be  recovered  against  the  defendant  In  this 
action. 

This day  of 18—. 

(Signed)  G H ,  [seal. J 

(       "     )  I J ,  [8*AL.] 

(p.)  The  following  acknowledgment  and  affidavit  is  exacted  in  some  of 
the  States  from  the  the  obligors  In  the  foregoing  undertaking:  — 


FORM. 


B v.  C D- 


STATE  OF 


County 


?\"- 


On  this  —  day  of  — —  18—,  personally  appeared  before  me,  the 

above  named  G H and  I J ,  known  to  me  to  be 

the  persons  described  in,  and  who  executed  the  above  undertaking,  and 
severally  acknowledged  that  they  executed  the  same. 

And  the  said  Q H and  I J being  severally 

sworn  each  for  himself,  says  that  he  is  a  resident  of  the  State  and  county 

indicated  in  said  undertaking,  and  a  householder  (or  "freeholder") 

therein. 

(Signed)  G H . 

(      «     )  I J . 

Sworn  to  and  subscribed  before  me  the  day  above  written. 

E F ,  Justice  of  the  Peace, 

(gj)  When  adefendant  has  in  the  manner  above  indicated  given  the  re- 
quired security,  he  is  entitled  to  have  his  property  discharged  from  the 
attachment  and  restored  to  him.  The  justice  will  in  such  a  case  make  an 
order  to  that  effect  to  be  entered  on  his  docket  in  the  following  — 


FORM. 


B v.  C  D- 


8TATE  OF 


County 


:i- 


The  defendant  having  appeared  in  this  action  and  applied  to  discharge 
the  attachment  upon  giving  security;  and  having  delivered  to  the  court 
an  undertaking  in  due  form  of  law  which  has  been  duly  approved  by  tjie 
court: 

It  is  ordered,  that  the  attachment  issued  in  this  action  on  the  — — — 

day  of 18 — ,  be  and  the  same  is  thereby  vacated  and  discharged 

229 


§  326      justices'  courts  —  process.    [part  n. 

and  the  defendant  is  hereby  released  therefrom  In  all  respects.    It  la  far- 
ther ordered  that  all  proceeds  of  sales  and  meney  collected  by  S 

T constable  and  all  property  attached,  now  in  said  officer's  posses* 

sion  be  paid  and  delivered  to  the  said  defendant  or  his  agent. 

This day  of 18—. 

E P ,  Justice  of  the  Peace. 

(r.)  If  the  defendant  in  an  attachment  does  not  appear,  as  in  case  of  a 
non-resident  or  an  absconding  debtor,  the  statutes  in  all  the  States 
require  that  notice  be  given  by  publication.  This  in  some  of  the  States 
is  done  by  or  in  the  name  of  the  justice,  in  others  by  the  plaintiff  him- 
self.   Following  are  forms  of  each  kind :  — 

FORM. 
A B 1>.  C D . 


STATE  OF ,  1  88 

County,     J 

In  this  case  an  attachment  has  been  sued  out  by  the  plaintiff  against 

the  defendant  for  the  sum  of dollars,  which  attachment  has  been 

levied  on  the  goods  and  chattels  (or  lands  and  tenements  describing 
them)  and  returned  before  me,  a  justice,  of  the  peace  for  said  county. 

Now  this  is  to  notify  the  said  C  D to  appear  before  me  at  my 

office  in  said  county  on  the day  of  ,  18—  (allowing  the 

statutory  time),  at o'clock  a.  m.  (or  p.  m.)  then  and  there  to  plead 

or  demur  to  the  complaint  of  the  plaintiff  A B ,  or  judgment 

by  default  will  be  taken  against  the  said  C D  and  this  cause 

heard  ex  parte. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

(*.)  If  the  publication  is  made  by  the  plaintiff  the  following  form  may 
be  adopted :  — 

FORM. 


A B v.  C D- 

STATE  OF  


•}- 


County, 

ATTACHMENT. 

Attachment  for  dollars  due  by  (state  the  character  of  the 

demand  as  "  by  note  "  or  "  on  open  account ") .    The  writ  of  attachment 

returnable  before  E F ,  justice  of  the  peace  for  said  county,  at 

his  office  in  said  county  on  the day  of ,  18 — ,  at  —  o'clock 

a.  m.  (or  p.  m.)  when  and  where  the  said  defendant  is  required  to  appear 
and  answer  the  said  complaint. 

This day  of ,  18—. 

A B ,  Plaintiff. 

280 


CH.  vn.]  JUSTICES'  COURTS  —  PROCESS.  §    326 

(*.)  The  following,  taken  from  the  Revised  Statutes  of  Missouri  (1879), 
Is  a  good  form  of  an  affidavit  for  an  attachment  in  a  Justice's  court:  — 


FORM. 


B v.  C- 


STATE  OP 


County, 


-}••• 


This  day  personally  appeared  before  me,  E F ,  a  justice  of 

the  peace  within  and  for  the  county  of aforesaid (the  plain- 
tiff or  his  agent  or  attorney,  if  agent  or  attorney  it  should  be  so  stated) , 

and  says  that  the  plaintiff  A B has  a  just  demand  against  the 

said  defendant  C D ;  and  that  the  amount  which  the  affiant 

believes  the  plaintiff  ought  to  recover  after  allowing  all  just  credits  and 

set-offs  is  ■  dollars  and cents  now  due  (or  if  not  due,  state 

when  it  will  become  due),  and  that  he  has  good  reason  to  believe  and  does 
believe  that  the  defendant  (here  state  some  one  of  the  statutory  causes 
which  authorize  an  attachment,  such  as  " has  absconded  "  or  "is  a  non- 
resident of  the  State  " ) . 

(Signed)  A B , 

O K , 

Attorney  for  A B . 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D. 

18—. 

E F ,  Justice  of  the  Peace. 

(ii.)  The  following,  from  the  same  source,  is  a  good  form  of  an  attach- 
ment bond: — 


FORM. 


v.  C D- 


OTATE  OF ,  1  8g        Bond  in  Attachment  Suit  before  E F- 

■  County,    J  Justice  of  the  Peace. 

We,  A B ,  as  principal,  and  8  T and  R- 


V ,  as  security,  owe  and  are  indebted  to  the  State  of in  the 

sum  of  — —  dollars  (at  least  double  the  sum  demanded)  upon  this 

•condition:  that  the  plaintiff  in  the  above  entitled  cause,  A B , 

shall  prosecute  his  action  without  delay  and  with  effect ;  refund  all  sums 

of  money  that  may  be  adjudged  to  be  refunded  to  the  said  C 

D ,  or  found  to  have  been  received  by  the  plaintiff  and  not  justly 

due  to  him ;  and  to  pay  all  damages  and  costs  that  may  accrue  to  any 
•defendant  or  garnishee  by  reason  of  the  attachment,  or  any  process 
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or  proceeding  in  the  suit,  or  by  reason  of  any  judgment  or  process 

thereon. 

(Signed)  A B ,  [seal.] 

(       «     )  S T ,    [SEAL.] 

(        "      )  R V ,    [SEAL.] 

Approved  this  —  day  of , 18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(v.)  The  following  is  the  form  of  the  writ  of  attachment  in  Missouri, 
and  is  suitable  for  any  State  in  which  the  limitation  of  the  jurisdiction 
of  the  justice  to  his  township  exists.  It  may  be  made  equally  adapted 
to  those  States  in  which  the  jurisdiction  of  the  justice  is  conterminous 
with  the  county  by  striking  out  of  the  form  the  italicised  words  and 
changing  the  address  to  the  following:  "To  any  constable  or  other  law- 
ful officer  of  said  county,  Greeting:  "  — 

FORM. 

The  State  of  to  the  constable  of  the  township  of  ,  in  the 

county  of :  Greeting  : 

You  are  hereby  commanded  to  attach  C D » by  all  and  sin- 
gular, his  goods,  chattels,  moneys,  effects,  and  credits  (and  in  States  in 
which  lands  may  be  attached  add  "  lands  and  tenements  ")>  or  so  much 

thereof  as  may  be  sufficient  to  satisfy  the  sum  of dollars  (the  sum 

sworn  to),  with  interest  and  costs  of  suit,  in  whose  hands  or  possession 
the  same  may  be  found  in  your  county,  so  that  he  be  and  appear  before 

me,  E F ,  a  justice  of  the  peace  in  and  for  said  township  and 

county,  at  my  office  in  said  township,  on  the day  of ,  18 — , 

to  answer  the  complaint  of  A B ,  and  that  you  summon  the  said 

C D to  appear  before  me,  the  said  justice,  at  the  time  and 

place  aforesaid,  to  answer  the  action  of  the  plaintiff;  and  also  that  you 
summon  as  garnishees  all  such  persons  found  in  your  county  as  may  be 
directed  by  the  plaintiff  or  his  agent  to  appear  before  the  said  justice  at 
the  time  and  place  aforesaid,  to  answer  such  interrogatories  as  the  justice 
may  propound;  and  have  you  then  and  there  this  writ. 

Witness  my  hand  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

§  327.  Attachment,  power  of  justice  to  issue  is  de- 
pendent on  the  affidavit  filed  to  procure  its  issuance  — 
Kansas.  —  The  jurisdiction  of  a  justice  to  issue  an  attach- 
ment in  Kansas  is  dependent  upon  the  affidavit  filed  to  pro- 
cure the  process.  The  justice  must,  of  course,  see  that  an 
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action  is  or  haa  been  commenced,  and  that  an  undertaking 
of  the  proper  character  has  been  filed,  but  he  is  not  bound 
to  scrutinize  the  bill  of  particulars  filed  with  the  affidavit. 
When,  therefore,  an  attachment  was  issued  by  a  justice 
founded  on  a  promissory  note  filed  as  a  bill  of  particulars 
and  described  in  the  affidavit  as  due,  but  which  upon  its 
face  was  not  due,  it  was  held  that  the  justice  was  not  per- 
sonally liable,  because  everything  else  being  regular  except 
the  note,  the  justice  had  a  right  to  rely  upon  the  affidavit, 
and  to  presume  that  the  plaintiff  was  prepared  to  show  in 
some  way  that  the  note  was  due ;  that  the  date  of  the  note 
was  wrong,  or  that  the  word  "  months  "  in  it  should  have 
been  «'  weeks"  or  "  days,"  or  that  he  would  establish  a 
subsequent  or  collateral  contract  by  which  the  parties  agreed 
that  the  note  should  be  held  to  be  due.  Having  the  right 
thus  to  presume  in  favor  of  the  affidavit  and  against  the  evi- 
dence of  his  senses  that  the  note  was  due,  he  had  the  legal 
right  to  issue  the  attachment,  and  could  not  be  held  respon- 
sible for  exceeding  his  jurisdiction.1     Qucere. 

§  328  Attachment — Strictly  construed  — Lein  lost  by 
inaccuracy  and  can  not  be  reinstated  by  second  suit  — 
Michigan. — The  remedy  by  attachment  is  in  most  re- 
spects strictly  construed  as  well  in  cases  pending  in 
justices'  courts  as  in  those  of  higher  grade.  The  proceed- 
ings before  a  justice  are  special  and  statutory,  and  every 
requirement  of  the  statute  must  be  strictly  observed.  If 
any  of  its  provisions  are  not  complied  with  by  the  officer 
levying  an  attachment,  the.  lien  obtained  is  lost.2  And  the 
lien  can  not  be  reinstated  by  a  second  suit  commenced  as 
soon  as  it  is  ascertained  that  the  proceedings  in  the  first  had 
failed  to  accomplish  the  desired  purpose.     On  the  contrary 


l  Connolly  v.  Woods,  31  Kan.  869. 

J  Fairbanks  v.  Bennett,  52  Mich.  61;  Greenvault  v.  Farmers',  etc.  Bank,  2  Dons;. 
(Mich.)  602;  Buckley  v.  Mowry,  2  Mich.  420;  Roelofson  v.  Hatch,  3  Mich.  277;  Millar 
«.  Babcock,  29  Mich.  526 ;  Adams  v.  Abram,  38  Mich.  302 
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the  party  is  liable  for  the  legal  and  legitimate  damages  sus- 
tained by  the  defective  execution  of  his  process.1 

§  329.  Attachment  —  What  is  necessary  to  confer  jur- 
isdiction—  Rule  as  to  jnrisdcition  —Garnishment  — 
Indiana. — In  a  proceeding  in  attachment  before  a  justice 
if  the  summons  against  the  principal  defendant  is  returned 
without  service,  and  no  property  has  been  attached  there 
cannot  be  a  valid  judgment  against  a  garnishee  defendant 
until  after  notice  by  publication  to  the  principal  defendant, 
and  that  such  publication  has  been  had,  must  be  shown  by 
the  record  of  the  judgment.2  The  doctrine  is  well  settled 
that  the  record  of  a  judgment  rendered  by  a  justice  or  other 
tribunal  of  inferior  or  limited  jurisdiction,  in  order  to  be 
valid,  must  show  affirmatively  that  jurisdiction  was  ac- 
quired.8 

§  330.  Attachment  —  If  it  is  the  initial  process,  its 
dismissal  ends  the  case  —  Tennessee.  —  When  an  action 
before  a  justice  is  commenced  by  original  attachment,  and 
not  by  summons  with  an  attachment  as  auxiliary  process, 
dismissing  the  attachment  is  an  end  of  the  case,  and  no 
judgment  can  be  rendered  against  the  defendant.  And  an 
officer  holding  an  attachment  against  the  property  of  a  de- 
fendant, and  no  other  process,  can  not  summon  him  to  ap- 
pear before  the  justice,  and  if  he  does,  such  summons  is 
simply  void,  and  confers  no  jurisdiction  on  the  justice,  and 
cannot  support  a  judgment  rendered  by  the  justice  after  he 
had  dismissed  the  attachment.  To  support  the  jurisdiction 
of  a  justice  there  must  be  either  valid  process  duly  executed 


l  Fairbanks  v.  Bennett,  wpra. 

*  Newman  v.  Manning,  89  Ind.  423;  Ohio  etc.,  Oo.  v.  Alyey,  43  Ind.  180;  Toledo 
etc.,  Oo.  v.  McNnlty,  34  Ind.  631 ;  Andrews  v.  Powell,  27  Ind.  303;  Johnson  v.  Johnson, 
20  lnd.  441;  Richardson  v.  Hickman,  22  Ind.  244;  Schoppenhart  v.  Bollman.Sl  Ind. 
280;  Harmon  v.  Blrohard,  8  Blackf.  418. 

8  Newman  9.  Manning,  supra;  Wilkinson*.  Moore,  79  Ind.  397;  Nicholson  «. 
Stephens,  47  Ind.  185. 
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or  a  voluntary  general  appearance  by  the  defendant,  and  an 
appearance  to  file  a  plea  in  abatement  is  special  and  will 
not  confer  jurisdiction.1 

§  331.  Attachment  —  Jurisdiction  controlled  by 
amount  of  debt  and  not  value  of  property  attached  — 
Iowa.  —  In  Iowa,  it  is  the  law,  that  in  attachment  cases  be- 
fore a  justice,  his  jurisdiction  is  not  determined  by  the 
value  of  the  property  attached,  which  may  exceed  the 
limit  of  the  debt  and  costs.  If  the  aggregate  of  these  is 
within  the  numerical  limit,  the  justice  has  jurisdiction.3 
From  this  ruling  it  would  appear  that  in  Iowa  costs  form 
an  element  of  the  numerical  limitation  of  jurisdiction.  This 
is  undoubtedly  an  exception  to  the  general  rule,  which  is 
that  jurisdiction  is  controlled  by  the  amount  of  the  demand 
exclusive  of  interest  and  costs.  In  the  respect  of  costs,  it 
is  believed  that  the  ruling  was  an  inadvertence. 

§  332.  Amendment — Maybe  made  to  correct  omis- 
sion in  attachment — Georgia. — In  Georgia,  if,  by  mistake, 
a  justice  in  issuing  an  attachment  omits  to  append  to  his 
signature  the  usual  official  addendum  (J.  P.)  which  indi- 
cates that  his  signature  is  official,  he  may  amend  nunc  pro 
tunc  in  the  superior  court  by  appending  the  letters.  The 
jurat  j  the  court  says,  is  no  part  of  the  affidavit,  it  is  only 
the  officer's  entry,  and  why  should  it  not  be  amendable?8 

§  333.  Attachment  —  What  defects  and  omissions  In, 
are  amendable  —  Illinois. — Ordinarily  attachments  and 
proceedings  under  them  are  strictly  construed.  In  Illinois 
there  is  a  statutory  authority  for  the  amendment  of  the  at- 
tachment affidavit  or  bond  upon  due  application  in  such 
time  and  manner  as  the  court  shall  direct.     And  an  affidavit 

i  Sherry  v.  Derine,  11  Heisk.  722.    See,  also,  Krager  v.  Stanton,  11  Heisk.  728. 

*  Uoppe  v.  Byers,  89  Iowa,  573. 

•  Dickson  v.  Thurmond,  57  Ga.  153;  Veal  v.  Perkerson,  47  Oa.  92.* 
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for  an  attachment  which  does  not  state  on  what  account  the 
indebtedness  was  incurred,  nor  that  affiant  believes  he  is 
entitled  to  recover  the  amount  found  to  be  due  after  al- 
lowing all  just  credits  and  set-offs,  nor  the  residence  of  the 
debtor  if  known,  or  if  not  that  affiant  had  made  diligent 
inquiry  in  vain  ;  these  omissions  only  render  the  attachment 
voidable  upon  a  direct  attack,  but  not  void  and  assailable 
collaterally.  The  writ  supported  by  an  affidavit  thus  im- 
perfect is  sufficient  to  protect  those  acting  under  it.1 

§  334.  Attachment — Non-resident — Affidavit — "When 
case  certified  to  superior  court  —  Ohio.  —  In  Ohio  an  at- 
tachment may  be  issued  by  a  justice  upon  affidavit  that  the 
defendant  is  a  non-resident  of  the  county.  But  if  no  per- 
sonal property  be  found  on  which  to  levy  the  attachment 
which  is  duly  returned,  and  it  becomes  necessary  to  attach 
real  estate,  it  is  the  duty  of  the  justice  to  certify  the  pro- 
ceeding to  the  court  of  common  pleas,  and  in  that  court  an 
attachment  cannot  issue  upon  such  an  affidavit,  because  at- 
tachments %f  rom  that  court  can  only  issue  on  account  of 
non-residence  when  the  defendant  is  a  non-resident  of  the 
State.2 

§  335.  Attachment  —  May  he  issued  against  a  woman — 
May  he  levied  on  funds  in  hands  of  an  officer — Duty  of 
that  officer — New  Jersey. — An  attachment  may  in  New 
Jersey  be  issued  by  a  justice  against  a  woman  and  may  be 
levied  upon  money  in  the  hands  of  an  officer  held  by  him 
for  the  attachment  defendant  who  was  plaintiff  in  the  action 
in  which  it  was  collected.  In  such  case,  it  is  the  duty  of  the 
officer  holding  the  money  to  obey  his  process  and  pay  the 
money  into  court  and  notify  the  attachment  plaintiff  that 
he  has  done  so.  Then  the  court  can  take  such  steps  as  are 
necessary  to  protect  the  officer  in  the  discharge  of  his  duty, 

1  Moore  v.  Mauck,  79  III.  891. 

2  Kraum  v.  Knaasa,  26  Ohio  St.  629. 
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and  yet  control  the  disposition  of  the  fund  by  duly  satisfy- 
ing the  lien  secured  by  the  attachment.1 

§  336.  Attachment  —  Kind   and    amount  of  evidence 
that  will   authorize  its  issuance  —  New  York.  —  It  is  the 

law  of  New  York  that  to  authorize  an  attachment  to  be 
issued  by  a  justice  it  is  not  necessary  that  the  plaintiff 
should  furnish  conclusive  evidence  of  the  facts  relied  on. 
It  is  sufficient  if  the  proof  had  a  legal  tendency  to  make 
out  in  all  its  parts  a  case  for  the  issuing  of  an  attachment. 
To  defeat  the  jurisdiction  of  the  justice  to  issue  the  attach- 
ment, it  must  appear  that  there  is  a  total  want  of  evidence 
on  some  essential  point.  And  it  is  not  material  whether 
the  question  arises  in  a  direct  or  collateral  proceeding.  If 
the  magistrate  is  fairly  called  on  by  the  facts  disclosed  in 
the  affidavits  to  exercise  his  judgment  on  the  evidence,  even 
if  he  does  err,  the  proceedings  will  not  be  void  for  want  of 
jurisdiction,  no  matter  in  what  form  the  question  is  pre- 
sented.2 

§  337.  Attachment  cannot  be  issued  by  justices  on  a 
debt  which  is  not  due  —  Kansas.  —  In  Kansas  as  in  many 
other  States  there  are  statutory  provisions  authorizing  at- 
tachments in  proper  cases  against  fraudulent  or  non-resident 
debtors,  and  that  process  may  under  circumstances  be  sued 
out  before  the  debt  upon  which  it  is  founded  becomes  due. 
The  issuance  of  attachments  by  justices  for  debts  within 
their  jurisdiction  is  duly  provided  for  by  an  article  of  many 
sections  in  the  justice's  code,  but  no  where  is  a  justice 
thereby  authorized  to  issue  an  attachment  upon  a  debt 
before  its  maturity,  and  consequently  it  is  held  that  the 
statutes  authorizing  courts  of  general  jurisdiction  to  issue 
such  attachments  do  not  empower  justices  to  do  so.8 

i  Darts  v.  Hahany,  38  N.  J.  L.  104;  Beaye  v.  Freese,  1  Harr.  (Del.)  806. 
*  Schoonmaker  v.  Spencer,  64  N.  T.  866. 
3  Lyons  v.  Insley,  33  Kan.  17*. 
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862.  Heading — Must  present  an  issue  lor  trial— Wisconsin  —  In. 

diana. 

863.  Pleading — Technical  accuracy  not  required — Iowa  —  Indiana. 

864.  Pleading — Pleading  relates  to  the  commencement  of  the  suit — 

What  results  from  this  rule — New  York. 

865.  Practice — Objection  for  want  of  proper  parties  must  be  made  in 

due  season  in  the  proper  manner — New  York. J 

866.  Pleading — Description  of  parties  —  "  And  wife  "  will  not  make 

her  a  party  to  the  action  —  Departure  —  Alabama. 
367.  Parties — Substitution  of  real  for  apparent  parties  — Kansas. 

868.  Christian  name  in  full  should  be  used  in  legal  proceedings  —  In- 

diana. 

869.  Jurisdiction — There  must  be  substantial  variance  to  defeat  — 

Kansas. 

870.  Pleading —  General  rule  is  that  no  formal  pleading  is  required 

before  a  justice,  or  upon  appeal  — Arkansas. 

871.  Pleading— Duty  of  justice  as  to  oral  pleading  —  The  same  is- 

sues made   In  justices9  courts    must  be  tried  in   appellate 
court — Arkansas.        , 

872.  When  pleadings  must  be  made  up  —  Adjournment  of  cause  — 

Minnesota. 
878.  Pleading  —  When  and  where  no  written  statement  of  action  is 
necessary — A  note  payable  to  a  stranger  unindorsed,  held  a 
sufficient  statement  of  a  cause  of  action  in  favor  of  holder  — 
Quoere — Missouri . 

874.  Practice  —  When  filing  of  a  statement  precedes  summons — Title 

to  land  —  Trespass — Jurisdiction — Arkansas. 

875.  Pleading — Misjoinder  of  causes  of  action — When  it  will  not 

vitiate  —  Remedy — Indiana. 

876.  Pleading —  What  is  essential  to  a  good  complaint  or  statement  of 

a  case  of  action  in  a  justice's  court — Judge  Cooley's  rule  — 
Michigan. 
377.  Pleading— Twofold  object  and  effect  of  declaration  or  state- 
ment —  Missouri. 

878.  Complaint  sufficient  which  informs  the  defendant  what  he  has  to 

answer,  and  precludes  another  action —Indiana. 

879.  Same  subject  continued — Indiana. 

880.  Same  subject  continued  —  Missouri. 

881.  Same  subject  continued — Missouri. 

882.  Pleading — Essentials  to  a  good  complaint —  Michigan. 

888.  What  a  statement  of  a  cause  of  action  must  contain  — Missouri. 

884.  Pleading  —  Sufficiency  of  a  complaint,  although  something  is  left 

to  implication  —  Indiana. 

885.  Pleading — What  is  sufficient  certainty  in  a  complaint  —  Nebraska. 
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386.  Pleading  —  Substance  of  demand  must  be  embodied  in  a  com- 
plaint —  Wisconsin. 

887.  Practice  —  Pleading—  What  plaintiff  must  Ale  In  the  commence- 

ment of  a  suit — Arkansas. 

888.  Pleading — A  note  payable  to  a  firm  by  its  partnership  name  is  a 

sufficient  statement  of  a  cause  of  action — Indiana. 

889.  Pleading  — A  statement  of  cause  of  action  which  shows  the  de- 

mand to  be  clearly  within  the  statute  of  frauds  needs  no  amend- 
ment if  sustained  by  evidence  —  Quasre  —  Georgia. 

890.  Pleading  —  Jurisdiction  —  Construction  of  demands  set  forth  in 

several  counts  or  paragraphs — Indiana. 

391.  Pleading — What  a  statement  of  a   cause  of  action  must  set 

forth — Waiver  of  tort — Indiana. 

392.  Pleading— What  will  cure  omission  of  essential  fact  —  Kansas. 
898.  Pleadings — Defects  in  complaint  whleh  will  not  invalidate  it— 

What  is  essential  — Indiana. 

894.  Pleading —  Landlord  and  tenant —  What  must  be  stated  In  com- 

plaint, and  what  must  be  proved — Jurisdiction  —  Missouri. 

895.  When  itemized  account  of  goods  delivered  upon  defendant's  or- 

der is  unnecessary  —  Missouri. 

896.  Practice — Pleadings  — What  is  not  necessary  in  a  bill  of  particu- 

lars—  Kansas. 

897.  Pleading — When  count  in  excess  of  jurisdiction  will  not  vitiate 

judgment  —  Massachusetts. 

898.  Pleading— Variance — What  is  not  a  variance  between  summons 

and  petition — Iowa. 

899.  Abatement  —  Pleas  in,  must  be  promptly  filed  —  Alabama. 

400.  Pleading  —  General  issue  will  be  presumed — Matters  in  abate- 

ment must  be  specially  pleaded — Missouri. 

401.  Pleading  —  Statute  of  Limitations,  set-off,  and  matters  in  abate- 

ment cannot  be  given  In  evidence  under  general  denial — In- 
diana. 

402.  Title  to  land  — Proceedings— When  it  is  pleaded  in  abatement — 

New  York. 

403.  Pleading — Denial  of  execution  of  an  Instrument  most  be  upon 

oath — Partnership  —  When  plea  is  in  abatement,  and  when  in 
bar — Illinois. 

404.  Set-off — Counter-claim  — Distinction  —  Set-off  is  defense  only — 

Counter-claim  is  defense  and  demand — Bales  on  that  subject — 
North  Carolina. 

405.  Set-off  —  If  upon  its  being  pleaded  plaintiff  dismisses  his  suit, 

the  justice  may  re-docket  it,  reversing  the  parties,  and  try  it  — 
Nebraska. 

406.  Practice  —  When  defendant  need  not  furnish  bill  of  particulars  of 

his  set-off  —  Nebraska. 
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407.  Set-off  —  Must  be  against  all  the  parties  properly  joined  as  plain- 

tiffs— When  set-off  authorizes  appeal  —  Vermont. 

408.  Pleading  —  Construction  of   statute   regulating — Special   plea 

without  general  denial  —  Michigan. 

409.  Pleading —  The  essentials  of  a  good  plea —  Amendments — When 

permitted  —  Michigan . 

410.  Pleading — After  pleading  to  the  merits  defendant  cannot  object 

that  plaintiff 's  complaint  is  not  sufficiently  full — Michigan. 

411.  Practice — Jurisdiction  of   lnterplea  in  excess  of  jurisdiction 

void — Missouri. 

412.  Title  to  land  —  Cannot  be  put  in  Issue  by  lnterplea  of  third  per- 

sons — Arkansas. 

413.  Pleadings— Variance  cannot  be  objected  to   unless  party  has 

been  misled  to  his  Injury  — Minnesota. 

414.  Pleading  —  Practice  —  Corporation  —  What  may  be  proved  In  jus- 

tice's court,  and  upon  trial  de  novo  in  appellate  court,  when  ad- 
mitted —  Kansas. 

415.  Pleading  —  Amendments  liberally  allowed  —  Wisconsin. 

416.  Amendment — When  permitted  to  remedy  misjoinder  of  causes 

of  action  —  Appeal — Practice  —  Pleading — North  Carolina. 

417.  Amendment — When  justice  may  amend  his  record  sent  up  on  ap- 

peal —  Wisconsin. 

418.  Amendment — When  production  of  note  held  to  be  amendment  of 

statement  of  cause  of  action  —  Minnesota. 

419.  Amendment — Defendant  must  have  notice  of  plaintiff's  amend- 

ments — Kansas. 

420.  Amendment  of  statement  —  Practice — Kansas. 

§  345.  The  docket  of  a  justice  —  What  it  is  and  what 
it  must  contain  —  Docket  not  properly  a  record.  — The 

docket  of  a  justice  should  be  a  well  bound  book  of  a  suffi- 
cient size  to  contain  all  the  entries  likely  to  be  made  by  the 
justice  during  a  single  term  of  office.  In  Indiana,  the 
docket  is  required  to  be  of  not  less  than  two  hundred  pages.1 
In  other  States,  the  size  of  the  volume  is  not  indicated. 
Besides  a  docket  for  civil  cases,  the  justice  should  also  keep 
one  for  criminal  cases.  That  docket  will  be  considered  in  a 
subsequent  chapter.  The  civil  docket  should  be  ruled 
longitudinally  so  as  to  furnish  a  column  for  each  of  the  fol- 

l  Ber.  State.  Ind.  (1881),  §  1487. 
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lowing  entries  :  First,  the  number  of  the  cause  ;  second,  the 
title,  names  of  the  parties;  third,  the  date  and  descrip- 
tion  of  the  process   issued  and  the  name  of  the  officer; 
fourth,  description  of  the  cause  of  action  and  amount  de- 
manded; fifth,  the  return  of  the  officer  and  the  day  set  for 
trial;  sixth,  the  names  of  the  witnesses  subpoenaed  on  each 
side ;  seventh,  the  answer  of  the  defendant,  his  set-off  or 
counter-claim,   if    any;  eighth,   the  trial    with  its  date, 
whether  by  jury,  and  if  by  jury,  the  names  of  the  jurors, 
the  verdict   and  judgment ;  ninth,  the  bill  of  costs  with 
items  in  words  and  amounts  in  figures ;  tenth,  a  general 
column  in  which  should  be  entered  the  issuance  of  other 
process  such  as  subpoenas,  the  venire  for  the  jury  and  all 
other  matters  connected  with  the  cause,  occurring  before, 
or  at,  or  after  the  trial,  such  as  an  appeal,  and  other  like 
matters.1    Besides  this,  the  justice  should  keep  in  the  same 
book,  or  more  conveniently  perhaps  in  another  book,  an  ex- 
ecution docket  in   which  should  be  entered  in  columns: 
First,  the  number  of  the  cause ;  second,  the  date  of  the 
trial  and  each  continuance,  if  any  ;  third,  the  names  of  the 
parties  in  full ;  fourth,  the  date  and  amount  of  the  judg- 
ment ;  fifth,  the  name  of  the  stayor,  in  States  in  which  exe- 
cution can,  by  statute,  be  stayed  by  giving  security;  sixth, 
the  name  of  the  officer  who  returned  the  summons  or  other 
initial  process ;  seventh,  the  date  and  amount  of  the  execu- 
tion and  to  whom  delivered ;  eighth,  the  bill  of  costs  as 
above  stated;  ninth,  the  return  of  the  execution,  by  whom 
returned,   and  its   substance  and  effect.3    There  are,   of 
course,  variations  in  the  forms  prescribed  in  the  several 
States,  but  the  differences  are  not  material  and  would  not 
authorize  any  further  detail. 

It  may  be  as  well  to  repeat  here  that  the  dockets  and 

1 1  Rer.  Stats.  Mo.  (1879),  §2844;  3  St  A  G.  Ann.  Stats.  Ul.  (1885),  p.  1475;  Rer. 
Stats.  Ind.  (1881),  §148. 

JM.4V.  Code  Tenn.  (1884),  §  4906. 
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other  papers  of  justices'  courts  are  not,  properly  speaking, 
records,  and  of  course  not  self-authenticating*  They  are, 
nevertheless,  quasi-recorda  and  are  entitled  to  a  certain 
degree  of  credit  in  evidence.  This  subject  will  be  hereafter 
considered  in  the  course  of  this  work. 

§  346.  Record  — When  justices9  courts  are  courts  of 
record  —  What  cannot  be  collaterally  impeached  —  In- 
diana.—  In  Indiana,  the  court  of  a  justice  is  a  court  of 
record,  and  its  judgments  cannot  be  traversed  or  ques- 
tioned in  a  collateral  action.  The  record  of  such  a  court  is 
conclusive  evidence  of  the  facts  set  forth  in  it,  and  no  evi- 
dence can  be  given  to  contradict  or  impeach  it.  Hence,  a 
party  in  whose  favor  a  justice  by  (alleged)  mistake  ren- 
dered a  judgment  for  sixty-six  dollars,  instead  of  a  hun- 
dred and  sixty-six  dollars,  was  held  to  have  no  cause  of 
action  against  the  justice  on  account  of  his  negligence 
because  it  was  not  competent  to  introduce  evidence  to  prove 
that  the  justice's  record  was  wrong  and  that  the  judgment 
should  have  been  for  a  much  greater  amount.1 

§  347.  Practice  —  Docket  —  Jurisdiction.  —  Although 
in  all  the  States  the  statute  requires  a  justice  to  keep  a 
docket  and  prescribes  the  entries  to  be  made  therein, 
the  omission  to  make  those  entries  is  not  a  jurisdictional 
defect,  and  the  proceedings  before  the  justice  may  be 
proved  by  himself.'  In  Tennessee,  by  the  express  terms 
of  the  statute  a  substantial  compliance  with  the  require- 
ments of  the  law  in  this  respect  is  sufficient.*  All  statutes 
of  this  description  are  merely  directory. 

§  348.  Evidence  — Docket  and  other  books  of  a  trial 
justice  are  quasi-records,  and  the  best  evidence  of  their 


l  Larr  v.  State,  46  Ind.  864. 

*  Roberts  v.  Bnrrell,  8Th.  AC.  80;  Baker  v.  Brentwell,6  Abb.  (if.  s.)  855  ;t.u 
69  Barb.  188. 

9  M.  *  V.  Code  Venn.  (1884),  §  4807. 
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contents  —  South  Carolina.  —  The  docket  and  other  books 
required  by  statute  to  be  kept  by  a  trial  justice  constitute 
a  qvasi-record  and  constitute  the  best  and  highest  evidence 
of  proceedings  in  his  court.  They  are  competent  to  prove 
a  judgment,  and  equally  so  to  establish  a  criminal  prose- 
cution. It  is  necessary,  however,  that  the  books  should  be 
themselves  produced  and  in  cases  in  which  they  are  required 
to  prove  a  criminal  prosecution,  secondary  evidence  is  not 
admissible  until  their  loss  or  destruction  has  been  estab- 
lished.1 

§  349.  Record  of  a  justice  —  What  it  should  include 
and  recite  —  Connecticut —  The  record  of  a  justice  should 
include  or  recite  the  original  writ  in  the  cause ;  the  names 
of  the  parties,  and  their  relation  to  each  other,  as  plaintiff 
and  defendant ;  the  time  and  place  of  holding  the  court ; 
the  appearance  of  the  parties  ;  the  adjournment  (if  any)  to 
a  time  certain  ;  the  appearance  of  the  parties  on  that  day; 
that  a  dilatory  plea,  in  abatement  (if  any)  was  filed  ;  that 
it  was  overruled  (if  the  fact  be  so)  ;  that  by  consent  there 
was  a  further  adjournment  to  a  day  and  hour  certain  (if 
that  were  the  case);  that  the  court  then  sat;  that  both  par- 
ties appeared  ( or  one  only  if  that  were  the  case  ) ;  that  upon 
a  trial  judgment  was  rendered;  for  whom,  against  whom, 
and  for  what,  or  how  much  principal,  and  how  much  inter- 
est, and  for  costs  and  how  much,  and  that  execution  was 
ordered  to  issue,  and  then  the  adjournment.  If  the  judg- 
ment be  by  default,  the  record  should  state  that  the  party 
failed  to  appear;  that  the  prescribed  time  was  permitted 
to  elapse;  that  the  party  was  publicly  called  and  failed  to 
appear;  that  thereupon  the  judgment  was  rendered,  and  for 
whom,  against  whom,  for  what,  or  how  much  principal ; 
how  much  interest ;  how  much  costs  and  an  order  that  exe- 
cution issue.     Such  a  record  attested  by  the  justice  with  his 

l  Oaulfleld  v.  Charleston  Co.,  19  S.  0. 600;  Cherry  v.  McCaute,  7  8.  C.  224. 
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official  signature  is  sufficient  evidence  of  a  judgment.  If  it 
is  rendered  against  a  garnishee  that  fact  should  be  duly- 
stated,  and  it  should  appear  that  the  judgment  was  rendered 
upon  his  answer  if  he  made  any,  and  upon  his  default  if 

he  failed  to  appear.1 
• 
§  350.  Docket  and  record  of  justice  must  receive  fair 
construction  —  Degree  of  certainty  that  is  sufficient  — 
Michigan.  —  The  rule  of  construction  of  the  docket  record 
of  a  justice  is  that  it  must  receive  a  fair  and  reasonable 
interpretation  and  due  allowance  must  be  made  for  what  is 
practically  unavoidable.  The  officers  who  make  these 
records  are  not  legal  experts  or  masters  of  legal  forms. 
They  are  presupposed  to  be  plain  men  not  versed  in  the 
degrees  of  precision  required  and  practiced  in  the  higher 
court 8,  and  the  law  exacts  nothing  from  them  which  is  not 
presumably  within  the  scope  of  their  knowledge.  It  is 
necessary  that  their  record  shall  disclose  jurisdiction  and  all 
docket  matters  which  the  law  imperatively  requires  to  be 
entered.  But  when  the  question  is  whether  the  language  of 
the  entries  does  or  does  not  show  these  things,  it  is  a  subject 
for  construction,  and  the  court  must  see  whether  what  is 
written  does  show  or  import  them ;  and  here  the  language 
and  style  and  arrangement  must  be  considered,  but  without 
requiring  more  than  reasonable  certainty,  or  perhaps  "  cer- 
tainty to  a  common  intent.' ' * 

§  351.  Evidence — Appearance  of  defendant  may  he 
shown  hy  docket  entries  —  When  parol  evidence  is  ad- 
missible—  Oregon.  —  In  Oregon  it  is  the  law  that  the 
docket  entry  of  a  justice  is  sufficient  evidence  of  the  appear- 
ance of  the  defendant.  In  the  absence  of  fraud  parol  evi- 
dence will  not  be  admitted  to  controvert  such  docket  entries 


i  O'Connell  v.  Hotchklss,  44  Conn.  61;  Davidson  v.  Murphy,  13  Conn.  217. 
*  Vroman  v.  Thompson,  51  Mich.  452. 
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as  recite  an  appearance  and  import  jurisdiction  of  the  per- 
son, so  as  to  make  them  import  a  want  of  jurisdiction. 
And  when  an  appearance  has  been  made,  the  withdrawal  of 
the  defendant  from  the  cause  cannot  oust  the  jurisdiction 
of  the  justice.  He  may  render  judgment  and  issue  execu- 
tion.1 

§  352.  Practice  —  Docket  of  justice  —  What  it  most 
show — Jurisdiction  —  Execution  — Georgia.  —  The  docket 
of  a  justice  should  show  the  names  of  the  parties,  the 
amount  of  the  principal  debt,  the  amount  of  the  interest, 
the  amount  of  the  costs,  the  judgment,  with  its  date,  the  day 
of  the  issuance  of  the  execution,  and  the  return  of  the 
officer  thereto,  as  well  as  his  returns  to  the  summons  or 
other  process  issued  in  the  cause.  If  these  returns  do  not 
appear,  and  no  further  proof  is  offered  to  show  the  acknowl- 
edgment of  service  or  other  exterior  evidence  establishing 
the  regularity  of  the  proceeding,  the  levy  of  the  execution 
must  be  held  invalid.  But  at  the  same  time  the  mere  fail- 
ure of  the  justice  to  make  the  proper  entries  does  not 
necessarily  invalidate  the  execution  or  conclude  the 
plaintiff*  The  justice  may,  upon  his  own  motion,  or  upon 
an  application  of  the  plaintiff  supported  by  proper  proofs, 
correct  it,  if  he  is  satisfied  that  the  requisite  entries  should 
have  been  made,  but  were  neglected.8 

§  353.  Record  of  justice  — What  must  appear  upon  it 
to  validate  a  judgment — Michigan. — In  Michigan  it  is 
essential  that  the  record  of  a  justice  shall  affirmatively  show 
not  only  the  date  and  return  day  of  the  summons,  but  the 
date  when  the  parties  were  called  and  appeared  or  failed  to 
appear,  and  the  date  of  the  judgment.  And  a  docket  which 
showed  the  date  of   the   judgment,  but  not  that  of  the 


l  White  v.  Thompson,  t  Ore.  116. 
•  Benson  u.  Dyer,  68  Ga.  190. 

246 


CH.  VIII.]      JUSTICES DOCKETS — PLEADINGS.  §    355 

appearance  and  non-appearance  of  the  parties,  was  held 
fatally  defective  because  the  date  of  the  appearance  of  one 
party  and  the  default  of  the  other  could  not  be  referred  to 
the  date  of  the  judgment  by  intendment,1  and  these  facts 
are  jurisdictional. 

§  354.  Evidence  —  Of  what  facts  the  docket  entries  of 
a  justice  ore  evidence  —  Ohio.  —  It  is  the  law  in  Ohio  that 
the  docket  entries  of  a  justice  are  evidence  only  of  the 
facts  which  the  law  requires  him  to  recite  therein,  and  that 
statements  of  facts  which  it  is  not  his  duty  to  make  in  his 
docket,  are  not  admissible  in  evidence  for  any  purpose. 
Thus  the  transcript  of  a  justice  who  had  committed  for 
trial  a  person  accused  of  felony  is  not  admissible  as  evi- 
dence of  the  time  of  the  arrest,  (to  defeat  an  attempted 
alibi),  because  the  time  at  which  the  arrest  was  made  was 
not  properly  on  the  justice's  docket,  not  being  required  by 
law  to  be  entered  therein.  The  transcript  is  evidence  only 
of  entries  required  by  law  to  be  entered  on  the  docket.2 

§  355.  Docket  of  justice  —  When  admissible  In  evi- 
dence— When  not  admissible  —  Indiana.  —  In  proper 
cases  the  docket  of  a  justice  is  admissible  in  evidence  in  the 
circuit  court,  although  the  parties  to  the  actions  respect- 
ively are  not  the  same.  Thus  in  a  civil  action  for  damages 
for  an  assault,  the  conviction  of  the  defendant  in  a  criminal 
prosecution  for  the  eame  act  in  the  court  of  a  justice  is  ad- 
missible, and  it  is  not  material  that  it  does  not  appear  by 
the  record  for  what  purpose  the  docket  was  produced,  as  it 
showed  the  fact  that  the  defendant  was  convicted  upon  a 
plea  of  guilty,  that  fact  being  material  to  the  issue.3  It  is 
not  competent,  however,  to  introduce  the  docket  to  show 


i  Redman  v.  White,  25  Mich.  023. 
s  Armstrong  v.  State,  21  Ohio  St.  857. 

*  Hamm  v.  Romine,  98  lnd.  77;  Maple  v.  Beach,  43  lnd.  51;  Rudolph  v.  Land- 
werlen,  92  lnd.  84. 
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that  the  defendants  had  pleaded  guilty  to  a  charge  of  as- 
sault upon  other  persons  not  parties  to  the  civil  action. 
Such  a  plea  of  guilty,  or  a  judgment  founded  on  it,  had  no 
apparent  connection  with  the  issue  in  the  civil  suit.1 

§  356.  Practice  —  Construction  of  entries  on  justice's 
docket  —  If  ambiguous,  how  to  be  construed  —  Mis- 
souri. — When  the  entries  on  a  justice's  docket  are  ambigu- 
ous, they  should  receive  such  a  construction,  if  they  will 
bear  it,  as  will  sustain  the  judgment.  Thus  after  a  judg- 
ment had  been  rendered  against  the  defendant  and  garnish- 
ment proceedings  had  been  instituted  against  his  debtors,  it 
is  said  in  the  transcript,  "  the  plaintiffs  having  made  proof 
of  their  cause  of  action,  it  is  therefore  considered,  and  ad- 
judged,'* etc. ;  these  words  were  held  to  apply  to  the  proof 
necessary  to  sustain  the  plaintiff 's  claim  against  the  gar- 
nishee, not  the  original  defendant.3 

§  357.  Docket — If  it  shows  jurisdiction,  the  ac- 
tual want  of  jurisdiction  must  be  affirmatively  shown 
and  will  not  be  presumed  —  Michigan.  —  The  proper 
proof  •  of  a  justice's  judgment  is  his  docket,  and  if  it 
appears  therefrom  that  the  parties  were  regularly  be- 
fore the  court  and  that  the  cause  of  action  stated, 
{assumpsit  on  common  counts  and  a  special  count,  the 
nature  of  which  is  not  indicated),  and  the  amount  of 
the  judgment  were  within  his  jurisdiction,  no  presumption 
can  be  indulged  that  the  justice  lost  jurisdiction  by  assum- 
ing to  try  an  issue  upon  a  special  count  beyond  his  jurisdic- 
tion, or  that  the  judgment  was  rendered  upon  the  bad  and 
not  altogether  upon  the  good  counts,  or  that  because  it  ap- 
peared that  the  deeds  were  introduced  in  evidence  that  he 
attempted  to  take  cognizance  of  a  disputed  title  to  lands. 


l  Hamm  v.  Romine,  supra. 

s  Roach  c.  Montserratt,  etc,  Co.,  71  Mo.  898. 
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In  other  words,  if  the  docket  shows  jurisdiction  the  want  of 
jurisdiction  must  bo  affirmatively  proved,  and  cannot  be 
presumed  from  circumstances  which,  although  suggestive  of 
usurped  authority,  are  yet  consistent  with  jurisdiction.1 

§  358.  Record —  Statements  not  legally  part  of  record 
cannot  be  made  so  by  being  entered  on  docket  by  jus- 
tice —  Kansas.  —  In  Kansas  it  is  decided  that  a  justice  can- 
not make  statements  which  by  the  law  form  no  part  of  his 
docket  matters  of  record  by  entering  upon  it.  Such  state- 
ments being  transferred  to  his  transcript  and  carried  to  the 
appellate  court  cannot  be  regarded  in  any  other  light  than 
surplusage.  Thus  a  colloquy  between  the  justice  and  one  of 
the  parties  about  the  time  of  the  day,  whether  the  hour  al- 
lowed for  the  appearance  of  the  absent  party  had  ex- 
pired or  not,  was  not  suitable  matter  for  the  justice's  docket 
or  the  transcript  forwarded  to  the  appellate  court,  and  no 
notice  should  be  taken  of  it.3 

§  359 .  Practice  —  Entries  on  docket  of  adjournment  of 
cause  by  justice  —  Wisconsin.  —  It  has  been  repeatedly 
decided  that  when  a  justice  adjourns  or  continues  a  case  to 
a  future  day,  the  day,  the  hour,  and  the  place,  when  and 
where  the  case  shall  again  be  taken  up  must  not  only  be 
fixed  by  the  justice  but  must  appear  by  proper  entries  on 
his  docket.  And  in  a  case  in  which  only  the  place  where 
the  trial  was  to  be  had  was  omitted  from  the  docket  en- 
tries, proof  that  the  justice  orally  fixed  the  place  at  the 
time  of  the  adjournment  of  the  case  was  held  incompetent 
to  supplement  the  docket  entries.  "  It  is  the  entry  as  well 
as  the  public  announcement  which  constitute  the  adjourn- 
ment, and  unless  it  is  made  the  justice  loses  jurisdiction/'  8 


i  Schlatterer  v.  Nicodemus,  60  Mich.  810. 

*  Hagaman  v.  Xeitsel,  15  Kan.  883. 

*  Brabmatead  v.  Ward,  44  Wis.  591 ;  Grace  v.  Mitchell,  81  Wis.  532;  Brown  v.  Eel- 
log,  17  Wis.  475;  Roberta  v.  Warren,  43  Wis.  786;  Orandall  v.  Bacon,  20  Wis.  689. 
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360.  Record — Justice's  record  must  show  facts 
which  confer  jurisdiction — Minnesota.  —  It  is  essential  in 
Minnesota  that  the  record  of  a  justice  shall  show  the  facts 
which  confer  the  jurisdiction  upon  him,  of  the  person  and 
of  the  subject-matter.  It  is  required  by  law  in  that  State 
that  the  justice  shall  enter  upon  his  docket  "  a  "brief  state- 
ment of  the  nature  of  the  plaintiff's  demand  and  the 
amount  claimed,"  etc.  And  unless  this  or  its  equivalent 
is  done,  there  is  upon  the  record  of  the  justice  no  sufficient 
evidence  of  his  jurisdiction  of  the  subject-matter,  and  the 
fact  that  the  judgment  shows  the  demand  to  have  been  for 
the  "  balance  due  on  a  lot,"  does  not  supply  the  deficiency 
of  the  record  or  show  the  nature  of  the  action  or  the  jus- 
tice's jurisdiction  thereof.1 

§  361.  Practice  —  Partnership  —  The  firm  name  of  a 
partnership  a  party  to  a  suit,  if  placed  on  the  docket, 
will  not  invalidate  the  judgment  —  Missouri.  —  In  an 

action  by  one  partnership  against  another  in  a  justice's 
court,  a  written  lease  is  a  sufficient  statement  of  the  cause 
of  action  for  rent,  although  it  was  executed  in  the  partner- 
ship names  of  both  parties  to  the  action.  It  is  the  only 
paper  necessary  to  be  filed  in  such  a  case.  And  although 
it  is  proper  that  the  individual  names  of  the  parties  should 
appear  on  the  justice's  docket,  the  use  instead  of  the  part- 
nership names  of  both  firms  is  not  an  error  sufficient  to 
dismiss  the  suit.  The  caption  or  title  of  the  case  may  be 
amended  at  any  time  before  judgment.2 

§  362.  Pleading  must  present  an  issue  for  trial  — 
Wisconsin  —  Indiana.  —  Although  strict  formality  is  not 
required  in  pleadings  before  a  justice,  and  they  are  treated 
with  great   liberality  with  a  view  to  substantial  justice 

1  Barnes  v.  Holton,  U  Minn.  857. 
*  Rohrbough  v.  Reed,  67  Mo.  292. 
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between  the  parties,  it  is  nevertheless  necessary  that  the 
substance  of  an  issue  must  in  some  way  be  presented  to  the 
court.1  It  is  good  pleading  if  the  statements  and  allega- 
tions of  the  plaintiff  are  sufficient  to  apprise  the  defendant  of 
what  he  is  charged  with  and  what  he  is  expected  to  answer, 
and  further  that  they  shall  be  definite  enough  to  bar  another 
action  for  the  same  cause.  So  far  as  the  defendant  is  con- 
cerned, it  is  not  necessary  in  order  to  raise  an  issue  on  the 
plaintiff's  statement  that  he  should  put  in  any  formal  plea,  as 
the  general  issue  will  be  considered  as  in  by  law  and  need  not 
be  formally  pleaded.2  It  is,  of  course,  better,  however,  to 
plead  the  general  issue  and  to  add  special  pleas  if  the  proof 
will  sustain  them,  and  if  the  defendant  shall  deem  the  plain- 
tiff 's  statement  too  general  and  indefinite,  he  can  either 
demur  or  demand  a  bill  of  particulars. 

§  363.  Pleading: —  Technical  accuracy  not  required  — 
Iowa  —  Indiana.  —  In  Iowa,  as  elsewhere,  technical  accur- 
acy in  pleading  is  not  required  in  cases  pending  before  jus- 
tices. Under  a  plea  of  general  denial  it  is  competent  to 
prove  payment,  as  where  a  plaintiff  makes  proof  of  the  sale 
and  delivery  of  an  article,  defendant  may  show  under  the 
plea  of  general  denial  that  the  article  was  paid  for  on  deliv- 
ery, the  whole  being  one  transaction.3  And  the  liberality 
with  which  proceedings  before  justices  are  construed  is 
illustrated  in  an  Indiana  case  in  which  a  complaint  was  held 
sufficient  which  described  the  plaintiff  's  demand  as  being 
upon  a  note  for  one  hundred  and  50/ioo.4 

§  364.  Pleading  —  Pleadings  relate  to  the  commence- 
ment of  the  suit  —  What  results  from  this  rule  —  New 
York.  —  The  pleadings  in  an  action  before  a  justice  relate 


1  Phillips  v.  Bridges,  8  Wis.  270. 

*  Howard  v.  Cobb,  6  Ind.  5 ;  MoHatton  v.  Boles,  4  Black*.  63. 

*  West*.  Moody,  33  Iowa,  187. 

*  Griffin  v.  Cox,  80  Ind.  242. 
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to  the  commencement  of  the  action.  Evidence  of  facts  traus- 
piring,  or  of  a  defense,  in  whole  or  in  part  occurring,  after 
the  commencement  of  an  action  and  issue  joined  therein 
can  only  be  received  upon,  and  in  support  of,  a  supplemental 
answer  put  in  by  leave  of  the  court.  And  if  proof  is  made 
upon  the  trial  of  a  payment  made  after  the  commencement 
of  the  action,  the  justice  cannot  afterwards,  in  rendering  his 
judgment,  correct  his  error  to  the  injury  of  the  defendant, 
when  the  latter  could  not  rectify  his  mistake  in  offering 
the  evidence  without  an  amendment,  by  leave  of  the  court.1 

§  365.  Practice — Objection  for  want  of  proper  par- 
ties must  be  made  in  due  season  and  in  the  proper 
manner  —  New  York.  —  In  actions  before  justices,  as  in 
other  courts,  the  proper  persons  must  be  made  parties. 
If  the  defect  of  parties  appears  on  the  face  of  the  com- 
plaint, the  objection  should  be  raised  by  demurrer ;  if  it 
does  not  so  appear,  the  point  may  be  raised  in  the  answer ; 
but  if  the  question  is  not  brought  before  the  court  in  either 
of  these  modes  the  objection  is  waived.  Thus,  a  claim 
was  held  by  a  partnership  composed  of  three  persons,  and 
two  of  them  brought  suit  upon  it,  and  the  non-joinder  of 
the  third  was  not  taken  advantage  of  bv  answer.  A  motion 
was  made  for  a  nonsuit,  but  it  was  held  that  the  applica- 
tion came  too  late,  that  the  objection  was  waived  by  its 
omission  in  the  answer.9 

§  366 .  Pleading — Description  of  parties — "And  wife  " 
will  not  make  her  a  party  to  action  —  Departure  —  Ala- 
bama. —  In  pleading  and  process  in  justice  courts,  and  in 
other  tribunals,  as  for  that  matter,  parties  should  be  desig- 
nated by  name,  and  not  by  a  mere  description  of  the 
person.     "And  wife"  following  the  name  of  a  party  in  a 


1  Hall  v.  Olnty,  69  Barb.  27. 

2  Frazler  v.  Gibson,  22  Sap.  Ct.  (N.  Y.)  16  Hun,  37. 
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summons  issued  by  a  justice  does  not  make  the  wife  a  party 
to  the  action.  The  husband  is  the  sole  defendant,  and  a 
declaration  against  the  wife,  either  before  the  justice  or 
upon  appeal,  in  the  appellate  court,  is  a  departure  from 
the  process.  And  if,  after  judgment  rendered  by  the 
justice  against  the  husband  aloue,  an  appeal  is  taken  by 
husband  and  wife,  judgment  may  properly  be  rendered  in 
the  appellate  court  against  the  husband  and  the  surety, 
although  the  bond  was  executed  by  the  wife  also.1 

§  367.  Parties  —  Substitution  of  real  for  apparent 
party — Kansas.  —  A  justice  has  the  power  in  a  proper 
case,  and  upon  adequate  proof  of  the  facts  warranting  such 
action,  to  substitute  the  name  of  the  real  party  interested 
for  that  of  the  original  plaintiff  in  a  suit.  Thus,  where  a 
suit  was  brought  for  trespass  on  real  estate  by  John  B. 
Baxter,  he  was  permitted  to  substitute  for  his  own  name 
as  plaintiff  that  of  William  O.  Baxter,  upon  alleging  and 
proving  that  the  latter  was  the  owner  of  the  premises  in 
question.3 

§  368.  Christian  name  in  full  should  be  used  in  legal 
proceedings  —  Indiana.  —  In  Indiana  a  judgment  rendered 
against  a  defendant  by  an  initial  abbreviation  of  his  Chris- 
tian name,  instead  of  that  name  in  full,  is  irregular  but  not 
Toid.  The  Christian  name  in  full,  as  well  as  the  surname, 
should  always  be  used.8 

§  369.  Jurisdiction  —  There  must  be  substantial  com- 
pliance  with   the    statute  —  Variance  —  Kansas.  —  Al- 


1  Sossman  v.  Price,  57  Ala.  204. 

9  Hanlin  v.  Baxter,  20  Kan.  184.  See,  also,  Tayon  v.  Ladere,  83  Mo.  205;  Anaonia, 
«tc,  Co.  v.  Wolf,  1  Handy,  236;  Clawson  v.  Cove,  2  Handy,  67;  Price  v.  Wiley,  19 
Tex.  142;  Dixon  v.  Dixon,  19  Iowa,  612;  Martell  v.  Somen,  26  Tex.  651;  Smith  v. 
Anderson,  89  Tex.  496;  Hobler  v.  Pullen,  9  Ind.  273;  Deway  r.  McLean,  7  Kan.  126; 
Stevens  v.  Thompson,  6  Kan.  305;  National  Bank  v.  Tappan,  6  Kan.  456,  469;  City  of 
Atchison  v.  Twine,  9  Kan.  350. 

*  Bridges  v.  Layman,  81  Ind.  384. 
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though,  as  repeatedly  stated,  the  proceedings  of  justices 
must  be  treated  with  great  liberality  and  indulgence,  in 
matters  pertaining  to  the  process  by  which  they  obtain 
jurisdiction  of  a  party  defendant,  the  provisions  of  the 
statute  conferring  such  jurisdiction  must  be  substantially 
co tn plied  with.  And  where  there  is  not  merely  an  omission* 
to  describe  the  cause  of  action  correctly,  but  the  descrip- 
tion actually  given  is  of  such  a  character  as  to  mislead 
the  defendant,  the  pleading  is  fatally  defective  and  the  judg- 
ment upon  it  cannot  be  sustained.  A  variance  between  the 
bill  of  particulars  and  the  process  notifying  the  defendant 
of  the  suit,  the  one  giving  one  date,  the  other  giving 
another  date,  is  too  material  to  be  permitted  when  the 
result  is  that  the  judgment  founded  on  the  bill  of  par- 
ticulars is  for  nine  months'  interest  more  than  was  claimed 
by  the  process.1 

§  270.  Pleading  —  General  rule  is  that  no  formal 
pleading  is  required  before  a  Justice,  or  upon  appeal  — 
Arkansas.  —  In  Arkansas  the  rule  is  in  all  cases  originating 
before  a  justice,  that  no  formal  written  pleadings  are  neces- 
sary, and  if  a  plaintiff  shows  a  cause  of  action  against  the 
defendant  he  is  entitled  to  a  trial  on  the  merits.  And 
when  the  plaintiff  has  put  in  a  written  complaint,  and  filed 
a  contract  and  bill  of  particulars,  and  the  case  has  gone 
into  the  circuit  court  by  appeal,  it  is  error  in  the  circuit 
court  to  entertain  a  demurrer  to  the  plaintiff's  complaint, 
for  that  pleading  is  unnecessary  and  immaterial.9 

§  371.  Pleading — Duty  of  justice  as  to  oral  plead- 
ings—  Issues  made  in  justice's  court  must  be  tried  in 
appellate  court — Arkansas. — The  pleadings  in  actions 
before  a  justice  are  not  required  to  be  in  writing,  but  if 


l  School,  etc.,  v.  Vedder,  19  Kan.  525. 
s  drowning  v.  Barnett,  80  Ark.  560. 

254 


CH.  VIII.]       JUSTICES  —  DOCKETS  —  PLEADINGS.  §   373 

they  are  oral  the  justice  is,  in  Arkansas,  required  by  law  to 
note  in  his  docket  the  substance  of  them.1  And  that 
having  been  done,. it  will  be  presumed,  in  the  absence  of 
any  amendment  of  the  plea,  that  in  the  circuit  court  the 
trial  was  had  upon  the  same  issues  that  were  made  in  the 
justice's  court.  A  common  carrier,  being  sued  by  a  shipper 
denied  by  plea  that  he  bad  ever  received  the  goods.  This 
plea  was  noted  by  the  justice,  and  in  the  circuit  court,  on 
appeal,  that  tribunal  declared  that  the  delivery  of  the 
goods  to  the  carrier  was  the  only  issue  in  the  case,  and 
that  the  plaintiff  was  not  bound  to  aver  or  prove  the  non- 
delivery of  them  by  the  carrier  to  the  consignee.3 

§  372.  When  pleadings  must  be  made  up — Adjourn- 
ment of  cause  —  Minnesota.  —  In  Minnesota  the  pleadings 
in  justices'  courts  must  take  place  at  the  time  mentioned 
in  the  summons  for  the  appearance  of  the  parties,  or  at 
an  adjourned  session  within  one  week  thereafter.  The 
statute  to  this  effect  is  mandatory.  Consequently  a  justice 
cannot  adjourn  a  case  for  more  than  a  week  and  receive 
the  pleadings  at  the  adjourned  session  without  the  consent 
of  the  parties,  and  consent  to  the  adjournment  is  not  con- 
sent to  receiving  the  pleadings  at  the  adjourned  session. 
In  such  case  the  justice  loses  jurisdiction.8 

§  373.  Pleading — When  and  where  no  written  state- 
ment of  a  cause  of  action  is  necessary  —  A  note  payable 
to  a  stranger,  unindorsed,  is  a  sufficient  statement  of  a 
cause  of  action  in  favor  of  holder — Quaere — Missouri.  — 

In  Missouri,  if  an  action  before  a  justice  is  founded  upon 
a  promissory  note  or  other  written  contract,  such  note  or 
contract  must  be  filed  with  the  justice  before  a  summons 
can  be  issued  upon  it,  and  if  it  shall  be  so  filed  no  written 

*  Gantt's  Dig.  (Ark.),  §  8740. 

S  Hot  Springs,  etc.,  Co.  v  HndginB,  42  Ark.  485. 

»  Mattice  v,  Litcherdlng,  14  Minn.  142. 
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statement  of  the  cause  of  action  can  be  required  of  the 
plaintiff.  That  is  only  required  when  the  suit  is  not 
founded  upon  a  note,  contract  in  writing,  or  other  written 
paper.  And  no  written  statement  is  required  when  the 
cause  of  action  is  a  note  held  by  a  person  who  is  not  thfe 
payee  and  who  discounted  it  at  the  request  of  the  principal 
obligor,  without  the  indorsement  or  the  knowledge  of  the 
payee.  The  note  seems  to  be  held  a  sufficient  statement 
of  a  cause  of  action,  although  it  indicates  as  payee  and 
beneficiary  a  different  person  from  the  plaintiff,  and  neither 
by  indorsement  nor  otherwise  recognizes  the  plaintiff  as 
haying  any  interest  in  it.  Its  only  effect  is  to  state  the 
sum  demanded  which  the  obligors  owed,  and  to  mislead  the 
court  as  to  the  party  to  whom  they  owed  it.  The  manifest 
effect  of  the  pleading  is  to  show  simply  that  the  defendant 
owed  money  to  a  stranger  to  the  action,  and  that  being 
shown,  it  is  a  matter  of  evidence  and  not  of  pleading  to 
connect  the  plaintiff  with  the  payee  and  to  show  that  the 
former  had  in  some  manner  succeeded  to  the  rights  of  the 
latter.  The  filing  of  the  note  is  assuredly  no  statement  of 
a  cause  of  action  in  favor  of  the  plaintiff.  It  states  no 
such  cause  of  action  vested  in  him,  but  shows  clearly  a 
cause  of  action  in  favor  of  the  stranger  payee.  The  ruling 
is  believed  to  be  founded  upon  a  total  misconception  of  the 
statute.1 

§  374.  Practice — When  filing  of  statement  precedes 
summons  —  Title  to  land  —  Trespass  —  Jurisdiction  — 
Arkansas.  —  In  Arkansas  it  is  the  rule  that  actions  before 
a  justice  must  be  commenced  by  summons  but  before  the 
summons  can  be  issued  the  account,  or  the  written  con- 
tract, or  a  short  statement  of  the  facts  upon  which  the  ac- 
tion is  founded,  must  be  filed  with  the  justice.' 


1  Martin  Bank  v.  Hammerslongh,  72  Mo.  274. 

2  Moreland  v.  Oondry,  40  Ark.  78;  Gantfe  Digest,  §  688. 
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In  that  State  justices  are  excluded  from  jurisdiction  over 
cases  relating  to  real  estate,  not  only  those  in  which  the  ti- 
tle to  the  land  is  involved,  but  those  also  of  which  the 
gravamen  is  a  trespass  on  land.  In  a  case  charging  the  de- 
fendant with  entering  upon  plaintiff's  land  and  carrying 
off  his  corn  the  court  refused  to  arrest  the  judgment  be- 
cause the  gravamen  of  the  complaint  was  the  carrying  off  of 
the  corn  not  the  entry  upon  the  land.  The  trespass  was  to 
the  personal  property  not  the  land  and  therefore  the  justice 
had  jurisdiction.1 

§  375.  Pleading  —  Misjoinder  of  causes  of  action  — 
When  it  will  not  vitiate  —  Remedy  —  Indiana.  —  In  In- 
diana a  misjoinder  of  actions,  as  a  paragraph  in  a  complaint 
founded  on  tort  and  one  founded  on  contract  will  not,  in 
actions  originating  in  justices' s  courts,  authorize  a  dismissal 
of  the  case.  The  defendant  in  such  case  may  have  the  mis 
joined  causes  of  action  docketed  and  tried  separately,  but 
cannot  by  a  dismissal  deprive  the  plaintiff  of  his  remedy 
upon  either.2 

V 

§  376.  Pleading  —  What  is  essential  to  a  good  com- 
plaint or  statement  of  a  cause  of  action  in  justice's 
court  —  Judge  Cooley's  rule  —  Michigan.  —  Of  complain- 
ant's declarations  and  statements  of  causes  of  action  in  jus- 
tices' courts  Judge  Cooley  says  that  the  court  over  which  he 
has  presided  "  has  required  the  plaintiff  to  apprise  the  de- 
fendant fairly  of  the  cause  of  action  relied  upon,  and  when 
this  has  been  done  the  court  has  refused  to  regard  formali- 
ties or  technicalities.  The  object  of  the  declaration  is  fully 
accomplished  when  the  defendant  is  fairly  apprised  by  it 
of  the  grounds  of  the  plaintiff 's  claim,  so  that  he  need  be  un- 
der no  misapprehension  as  to  what  matters  are  to  be  litigated 

i  Moreland  v.  Con  try,  supra. 

*  Koons  v.  Williamson,  90  Ind.  5ft 

17  257 


§    376  JUSTICES  —  DOCKETS PLEADINGS.        [PART   II. 

on  the  trial/' 1  Thus,  a  declaration  is  held  sufficient  which  re- 
cites a  contract  and  notifies  defendant  that  he  will  be  held  re- 
sponsible upon  that  contract  and  nothing  else.  And  especi- 
ally is  this  the  case  when  the  contract  itself  specifies  the  condi- 
tions upon  which  a  recovery  may  be  had ;  and  although  the 
declaration  does  not  count  on  an  assignment,  if  it  does  count 
on  a  promise  made  to  another  that  operates  as  notice  proof 
that  will  be  made  of  an  assignment,  and  if  a  contract  is  set 
out  in  full,  and  it  appears  upon  the  face  of  it  to  be  payable  to 
payee's  order,  and  if  there  appears  upon  it  an  indorsement 
signed  by  a  third  person  as  assignee ;  in  such  case  the  defend- 
ant is  fully  apprised  that  his  obligation  has  passed  into  other 
hands  than  those  of  the  original  obligee.  And  this  is  held  to 
be  a  sufficient  notice  to  the  defendant  of  all  the  essentials 
of  a  demand  upon  him  for  payment  of  the  sum  secured  by 
the  contract.3  It  may  be  remarked  here  that,  as  abund- 
antlyshown  later,  it  is  necessary  that  a  complaint  shall 
not  only  present  distinctly  the  ground  of  the  plaintiff's 
demand,  but  that  ground  must  be  so  distinctly  set  forth 
that  it  will  preclude  another  action  for  the  same  cause. 

In  the  subjoined  note  will  be  found  rdles  of  pleading  well 
worthy  of  attentive  perusal  —  A. 

(a.)  The  following  rules  of  pleading  in  justices'  courts  are  taken 
from  the  Code  of  North  Carolina,8  and  are  so  terse  and  distinct  that  they 
are  given  here  in  full  as  they  are  in  substantial  accord  with  the  practice 
n  justices' s  courts  in  every  State  in  the  Union:  — 

(6.)  Rule  1 .  The  pleadings  in  these  courts  are  — 

1.  The  complaint  of  the  plaintiff. 

2.  The  answer  for  the  defendant. 

(c.)  Rule  2.  The  pleadings  may  be  either  oral  or  written;  if  oral,  the 
substance  must  be  entered  by  the  justice  on  his  docket;  if  written,  they 
must  be  filed  by  the  justice,  and  a  reference  to  them  be  made  on  his 
docket. 


l  Wilcox  v.  Toledo,  etc,  Co.,  43  Mich.  584;  Hartford  v.  Holmes,  3  Mich.  480;  Dan- 
iels v.  Clegg,  28  Mich.  32. 

*  Wilcox  v.  Toledo,  etc.,  Co.,  wpra, 
8 1  Code  N.  C.  (1883) ,  $  840. 
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(d.)  Rule  3.  The  complaint  must  state  in  a  plain  and  direct  manner, 
the  facts  constituting  the  cause  of  action. 

(e.)  Rule  4.  The  answer  may  contain  a  denial  of  the  complaint,  or  any 
part  thereof ;  and  also  a  notice  in  a  plain  and  direct  manner,  of  any  facts 
constituting  a  defense  or  counter-claim. 

(/.)  Rule  6.  Pleadings  are  not  required  to  be  in  any  particular  form, 
but  must  be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  meant. 

(g.)  Rule  6.  Where  a  defendant  does  not  appear  and  answer,  the  plain- 
tiff must  still  prove  his  case  before  he  can  recover. 

(h.)  Rule  7.  In  an  action  or  defense,  founded  on  an  account  or  an  in- 
strument for  the  recovery  of  money  only,  it  is  sufficient  for  the  party  to 
deliver  the  account  or  Instrument  to  the  justice,  and  state  that  there  is 
due  him  thereon  from  the  adverse  party  a  specified  sum  which  he  claims 
to  recover  or  set  off. 

(i.)  Rule  8.  A  variance  between  the  evidence  on  the  trial  and  the  al- 
legations in  a  pleading,  shall  be  disregarded  as  immaterial,  unless  the 
court  is  satisfied  that  the  adverse  party  has  been  misled  to  his  prejudice 
thereby. 

(J.)  Rule  9.  The  pleadings  may  be  amended  at  any  time  before  the 
trial,  or  during  the  trial,  or  upon  appeal,  when  by  such  amendment  sub- 
stantial justice  will  be  promoted.  If  the  amendment  be  made  after  the 
joining  of  the  issue,  and  it  appears  to  the  satisfaction  of  the  court  by 
oath  that  an  adjournment  is  necessary  to  the  adverse  party  in  consequence 
of  such  amendment,  an  adjournment  shall  be  granted.  The  court  may 
also,  in  its  discretion,  require  as  a  condition  of  an  amendment,  the  pay- 
ment of  costs  to  the  adverse  party. 

(k.)  Rule  10.  The  justice  may  at  the  joining  of  issue,  require  either 
party,  at  the  request  of  the  other,  at  that  or  some  other  specified  time,  to 
exhibit  bis  account,  or  state  the  nature  thereof  as  far  forth  as  may  be  in 
his  power;  and  in  case  of  his  default,  the  justice  shall  preclude  him  from 
giving  of  such  parts  thereof,  as  have  not  been  so  exhibited  or  evidence 
stated. 

(/.)  Rule  11.  Either  party  may  demur  to  a  pleading  of  his  adversary, 
or  to  any  part  thereof,  when  it  is  not  sufficiently  explicit  to  enable  him  to 
understand  it,  or  contains  no  cause  of  action  or  defense,  although  it  be 
taken  as  true. 

(m.)  Rule  12.  If  the  justice  deem  the  objection  well  founded,  he  may 
order  the  pleading  to  be  amended  on  such  terms  as  he  may  think  just; 
and  If  the  party  refuse  to  amend,  the  defective  pleading  shall  be  disre- 
garded. 

(n.)  Rule  13.  The  justice  shall  enter  all  proceedings  in  a  cause  tried 
before  him  on  his  docket.  No  part  of  such  proceedings  must  be  entered 
on  the  summons,  or  the  pleadings,  or  on  any  other  paper  in  the  cause. 

(o.)  Rule  14.  Execution  may  be  issued  on  a  judgmdnt  rendered  in  a 
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justice's  court  at  any  time  within  one  year  after  the  rendition  thereof 
and  shall  be  returnable  sixty  days  from  the  date  of  the  same."  * 

(p.)  Bule  15.  The  code  of  civil  procedure,  respecting  forms  of  actions, 
parties  to  actions,  the  times  of  commencing  actions  and  the  service  of 
process,  shall  apply  to  justices'  courts. 

(q.)  Bule  16.  The  defendant  may,  on  the  return  of  process,  and  before 
answering,  make  an  offer  In  writing,  to  allow  judgment  to  be  taken 
against  him  for  an  amount,  to  be  stated  in  such  offer,  with  costs.  The 
plaintiff  shall  thereupon,  and  before  any  other  proceeding  be  had  in 
the  action,  determine  whether  he  will  accept  or  reject  such  offer.  If  he 
accept  the  offer  and  give  notice  thereof  in  writing,  the  justice  shall  file 
the  offer  and  the  acceptance  thereof,  and  render  judgment  accordingly. 
If  notice  of  acceptance  be  not  given,  and  if  the  plaintiff  fail  to  obtain 
judgment  for  a  greater  amount,  exclusive  of  costs,  than  has  been  specified 
in  the  offer,  he  shall  not  recover  costs,  but  shall  pay  to  the  defendant  his 
costs  accruing  subsequent  to  the  offer.8 

(r.)  Bule  1 7.  Any  justice  before  whom  an  action  is  brought,  may, 
upon  sufficient  excuse  therefor  shown  on  the  affidavit  of  either  party,  or 
any  person  for  him,  continue  such  action  from  time  to  time  for  trial ;  but 
such  continuance  shall  not  exceed  thirty  days. 

(a.)  It  may  be  remarked  that  the  periods  indicated  in  the  fourteenth 
rule  are  not  necessarily  in  accord  with  the  periods  prescribed  in  the 
statutes  of  other  States.  Each  State  has  its  own  rule  on  this  subject. 
The  procedure  described  in  the  sixteenth  rule  is  practiced  in  several 
other  States,  but  is  not  universally,  nor  indeed  generally,  adopted. 

§  377.  Pleading — Twofold  object  and  effect  of 
declaration  or  statement  —  Missouri.  — The  purpose  of  a 
declaration  or  statement  of  a  cause  of  action  is  twofold :  to 
notify  the  defendant  of  the  precise  nature  and  character  of 
the  claim  he  is  required  to  answer,  and  so  to  state  the  case 
as  to  bar  another  action  on  the  same  account.  A  statement 
that  on  a  named  day  defendant's  locomotive  on  a  railroad, 
at  a  named  public  crossing,  struck  plaintiff's  wagon,  over- 
set it  and  damaged  it  and  its  contents  was  held  to  be  suf- 
ficiently explicit  for  every  purpose.1 

§  378.  Complaint  sufficient  that  informs  defendant 
what  he  has  to  answer  and  precludes  another  action  — 

l  See  Williams  v.  Williams,  85  K.  O.  883. 
2  See  Rand  v.  Harris*  88  N.  C.  488. 
*  Gibbs  v.  Missouri,  etc.,  Co.,  11  Mo.  App.  459. 
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• 

Indiana.  — In  Indiana,  as  elsewhere,  a  complaint  in  a  jus- 
tice's court  is  sufficient  if  it  states  facts  enough  to  inform 
the  defendant  of  the  nature  of  plaintiff's  cause  of  action, 
and  is  so  explicit  that  a  judgment  thereon  would  constitute 
a  complete  bar  to  another  action  for  the  same  cause.1 

§  379.  Same  subject  continued. — The  rule  that  a  com- 
plaint in  a  justice's  court  is  sufficient  if  it  apprises  the  de- 
fendant of  the  plaintiff's  cause  of  action,  and  if  it  will  bar 
another  suit  for  the  same  cause,  will  not  apply  when  the 
complaint  shows  affirmatively  that  the  plaintiff  has  no  suf- 
ficient cause  of  action.  The  complaint  in  such  a  case  will 
be  held  bad  although  it  may  be  attacked  for  the  first  time 
in  the  supreme  court.3 

§  380.  Same  subject  continued.  —  The  brief  statement 
of  the  cause  of  action  required  by  statute  in  justices'  courts 
must  be  sufficiently  explicit  to  inform  the  defendant  what 
it  is  that  he  is  to  answer,  and  protect  him  against  another 
action  on  the  same  account.  If  it  accomplishes  this,  much 
may  safely  be  left  to  implication,  but  there  must  be  no  such 
uncertainty  as  to  leave  a  reasonable  doubt  as  to  what  the 
defendant  was  sued  for.  Thus  one  defendant  sued  his  co- 
defendant  for  contribution  of  one-half  of  the  judgment  ren- 
dered against  both,  and  puts  his  statement  in  the  form  of 
an  account,  describing  the  judgment  sufficiently,  but  not 
stating  that  the  defendant-plaintiff  had  paid  the  amount, 
that  the  defendant  had  promised  to  contribute,  and  that 
he  had  failed  to  do  so.  This  was  left  to  implication  and  was 
believed  by  the  majority  of  the  court  to  be  implied  from 
the  facts  stated.8 

§  381.  Same  subject  continued — The  statement  by  the 
plaintiff  of  his  cause  of  action  in  the  court  of  a  justice  must 

l  Lonisyille,  etc.,  Co.,  Zink,  v.  99  Ind.  406;  Powell  v.  DeHart,  06  Ind.  94;  Smith  v. 
Stanford,  62  Ind.,  899;  DePriest  v.  State,  68  Ind.  669;  Belneke  v.  Wnrgler,  77  Ind.  468. 
S  Western  etc.,  Co.  v.  Moaler,  96  Ind.  99. 
s  Strathman  v.  Gorla,  14  Mo.  App.  1. 
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be  certain  and  definite  in  two  respects.  It  must  inform  the 
defendant  distinctly  of  the  character  of  the  claim  to  which 
he  is  expected  to  respond,  and  it  must  be  sufficiently  specific 
to  bar  another  action  for  the  same  cause.  "  Plaintiff  states 
that  defendant  is  indebted  to  him  in  the  sum  of  fifty  dollars, 
lawful  currency,  for  which  he  asks  judgment/'  This  state- 
ment does  not  aver  a  single  fact  but  only  states  a  conclu- 
sion of  law  from  some  fact  or  facts  which  are  not  stated. 
That  defendant  is  indebted  to  plaintiff  is  a  conclusion  of 
law  from  the  fact  of  the  consideration  of  that  indebtedness, 
which  is  not  stated.1 

§  382.  Pleading  —  Essentials  to  a  good  complaint — 
Michigan.  —  The  law  is  very  liberal  to  the  practice  and 
pleading  in  justices'  courts,  but  in  that,  as  in  all  other  mat- 
ters, it  must  draw  the  line  somewhere.  A  complaint, 
declaration  or  statement  of  the  cause  of  action,  must  state 
a  cause  of  action,  and  state  it  with  such  precision  that  a 
clear  idea  of  the  essential  characteristics  of  the  injury  com- 
plained of  may  be  gathered.  Thus,  a  complaint  "  for 
damages  for  breach  of  warranty  on  a  pair  of  horses  pur- 
chased of  defendant,"  was  held  insufficient,  and  very 
properly.  What  did  defendant  warrant?  —  title?  sound- 
ness? docility?  special  qualities?  Perhaps  all,  and  if  all, 
in  what  did  the  breach  consist?  And  how  did  he  warrant, 
what  special  terms,  if  any,  were  used?  The  complaint 
giving  no  notice  on  any  of  these  points  was  manifestly  in- 
sufficient to  apprise  the  defendant  of  the  nature  of  the  claim 
made  against  him.9 

§  383.  What  a  statement  of  a  cause  of  action  must 
contain  —  Missouri.  —  The  liberality  of  the  law  and  the 
courts  in  construing  the  statements  of  plaintiffs  in  actions 


1  Bntts  «.  Phelps,  79  Mo.  80S. 

2  Smith  v.  Hobart,  43  Mich.  465. 
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in  justices'  courts  has  a  limit.  A  statement  must  inform 
the  defendant  what  is  the  claim  which  he  is  required  to 
answer,  and  it  must  be  so  explicit  that  no  future  suit  can 
be  sustained  upon  the  same  cause  of  action.  A  statement 
that  "  plaintiffs  are  husband  and  wife,  and  that  defendant 
is  indebted  to  them  in  the  sum  of  one  hundred  and  sixty- 
two  and  fifty  one-hundredths  dollars  (162.50)  for  money 

had  and  received  heretofore  to  wit  on  the day  of 

1882, "  is  fatally  defective.  It  is  merely  a  statement  of  an 
indebtedness  which  is  a  conclusion  of  law,  not  of  the  facts 
from  which  that  conclusion  is  drawn,  it  fails  to  identify  the 
cause  of  action  by  reference  to  time,  place  or  transaction 
or  otherwise  so  as  to  bar  another  action  for  the  same 
demand.1 

§  384.  Pleading —  Sufficiency  of  a  complaint  although 
something  Is  left  to  implication  —  Indiana. — A  com- 
plaint in  a  justice's  court  may  well  state  a  sufficient  cause 
of  action  although  something  is  left  to  implication.  A 
complaint  stating  that  defendants  "  are  indebted  to  him 
(plaintiff)  for  money  had  and  received  at  their  special 
instance  and  request  in  the  sum  of,"  etc,  states  a  sufficient 
cause  of  action  because  it  implies  that  the  money  was 
received  by  the  defendants  for  the  use  of  the  plaintiff. 
"This,"  the  court  says,  "  is  so  obvious  that  no  one  could 
fail  to  understand  it."  And  a  complaint  in  the  shape  of 
an  account:  "  W.  P.  Dr.  to  J.  M.  thirty  dollars  for  one 
gun  obtained  by  fraud,"  is  good  because  it  is  necessarily 
implied  that  the  gun  belonged  to  the  plaintiff  and  was 
obtained  by  the  defendant  by  fraud.9 

§  385 .  Pleading  —  What  Is  sufficient  certainty  In  a  com- 
plaint —  Nebraska.  —  It  is  necessary  in  proceedings  before 

l  Bosenbnrg  v.  Boyd,  14  Mo.  App.  429. 

1  Koons  v.  Williamson,  90  Ind.  699;  Milholland  v.  Pence,  11  Ind.  203;  Alexander 
v.  Gaar,  15  Ind.  «9, 91. 
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a  justice,  as  in  other  courts,  that  the  complaint  or  declara- 
tion or  summons  shall  sufficiently  describe  the  plaintiff  *s 
cause  of  action  as  to  apprise  the  defendant  of  the  nature 
of  the  claim  against  him.  The  exclusion  of  a  reasonable 
doubt  as  to  this  matter  is  sufficient.  A  summons  describ- 
ing the  demand  as  "  for  seventy-five  dollars  with  ten  per 
cent  interest  from  February  19th,  1880,  and  ten  per  cent 
of  amount  as  attorney  fee,  upon  a  certain  promissory  note," 
was  held  to  b6  sufficiently  certain  to  charge  the  defendant 
with  notice  of  the  nature  of  the  claim  against  him.1 

§  386.  Pleading  —  Substance  of  demand  most  be  em- 
bodied in  a  complaint  —  Wisconsin.  —  Although  technical 
rules  of  pleading  are  not  enforced  in  justices'  courts  it  is 
essential  that  the  substance  of  the  complaint  or  of  the 
defense  be  clearly  and  distinctly  stated.  The  form  in 
which  the  statement  is  embodied  is  immaterial.  It  mav  be 
a  regular  formal  complaint,  or  a  statement,  or  merely  an 
account,  it  is  equally  valid  if  it  contains  the  root  of  the 
matter.  Thus  an  account  regularly  made  out  as  a  "  I  nil 
rendered"  for  thrashing  oats,  barley  and  wheat  for  the 
defendant,  with  the  averments  that  the  plaintiffs  were  part- 
ners, that  the  defendant  was  indebted  to  them  in  the 
amount  of  the  bill  and  interest  and  a  prayer  for  judgment, 
was  held  by  the  supreme  court  of  Wisconsin  to  be  "a 
praiseworthy  model  of  a  complaint  before  a  justice  of  the 
peace."  2 

§  387.  Practice  —  Pleadings  —  What  plaintiff  most  file 
in  commencing  a  salt  —  Arkansas.  —  In  Arkansas,  "  or- 
dinary actions  (before  a  justice)  shall  be  commenced  by 
summons,  and  the  plaintiff  shall  first  file,  '  the  account,  or 
the  written  contract,  or  a  short  written  statement  of  the 


l  McKay  v.  Hlnman,  13  Neb.  83.    See,  also,  Crossley  v.  Steele,  13  Neb.  219. 
*  Daviet  v.  Skinner,  68  Wis.  638. 
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facts  on  which  the  action  is  founded. '  "  *  *  *  "  The 
plaintiff  is  required  to  indicate  the  matter  upon  which  his 
claim  is  founded,  but  is  not  held  to  exhibit  in  any  paper, 
or  by  written  statement  (unless  he  should  choose  to  pro- 
ceed by  formal  pleading)  —  a  complete  cause  of  action 
unaided  by  proof  aliunde.99  The  instruments  so  filed  are 
not  technically  pleadings  and  a  demurrer  is  not  the  proper 
mode  of  impugning  them.  And  a  certificate  of  deposit 
filed  before  a  summons  is  issued  is  adequate,  and  if  sup- 
ported by  such  further  proof  as  may  be  required,  will 
suffice  to  support  an  action.1 

§  388.  Pleading  —  A  note  payable  to  a  firm  by  Its  part- 
nership name  is  a  sufficient  statement  of  a  cause  of 
action.  —  Indiana.  —  A  promissory  note  payable  to  a  part- 
nership by  its  firm  name  is  a  sufficient  statement  of  a  cause 
of  action  without  any  further  statement  setting  forth  the 
names  and  description  of  the  persons  who  constitute  the 
firm,  although  their  names  should  appear  in  the  summons. 
It  is  said  by  the  Supreme  Court  of  Indiana,  quoting  Iglc- 
hart's  «•  Treatise  on  Justices  of  the  Peace: "  9€  Whenever 
the  right  of  action  of  the  plaintiff,  and  the  liability  of  the 
defendant  may  fairly  be  gathered  or  inferred  from  the  writ- 
ten  contract  sued  on,  it  will  be  a  sufficient  cause  of  action 
without  any  other  written  statement." 2 

§  389.  Pleading — A  statement  of  cause  of  action  which 
shows  the  demand  to  be  clearly  within  the  statute  of 
frauds,  needs  no  amendment  if  sustained  by  evidence  — 
Quaere  —  Georgia. — The  rule  that  injustices'  courts  no 
written    pleadings    are    absolutely  required,  renders   the 


l  Jacks  v.  Nelson,  84  Ark.  031. 

*  Andenr  v.  Kuffell,  71  Ind.  643.  In  this  connection  see  Hastin  Bank  v.  Hammer  - 
slough,  72  Mo.  274,  In  which  a  note  which  does  not  Indicate  any  right  of  action  on  the 
part  of  the  plaintiff,  bat  distinctly  contradicts  It,  was  held  a  sufficient  cause  of 
action. 
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amendment  of  statements  of  the  cause  of  action  superfluous. 
Thus,  an  account  filed  as  a  statement  of  the  cause  of  action 
which,  upon  its  face,  showed  clearly  that  the  demand  was 
within  the  statute  of  frauds,  was  permitted  to  stand  without 
amendment,  and  the  judgment  was  rendered  for  the  plain- 
tiff upon  it,  on  the  ground  that  the  evidence  took  the  case 
out  of  the  statute  of  frauds  —  in  the  opinion  of  the  court. 
The  authority  of  this  ruling  is  very  questionable  outside  of 
the  State  in  which  it  was  rendered,  for  although  the  statute 
dispensed  with  written  pleadings,  it  may  fairly  be  presumed 
that  some  statement,  oral  or  written,  showing  a  cause  of 
action  should  be  presented.  An  account — "A.  B.  Dr. 
to  C.  D.  $16.60.  On  promise  to  pay  the  debt  of  E.  F." 
certainly  shows  no  cause  of  action  in  favor  of  C.  D.  against 
A.  B.  Without  .more  it  certainly  could  not  exclude  the 
operation  of  the  statute  of  frauds.  The  statement,  upon  its 
face,  shows  that  A.  B.  owes  C.  D.  nothing.1 

§  390.  Pleading  —  Jurisdiction  —  Construction  of  de- 
mands set  forth  in  several  counts  or  paragraphs  —  Indi- 
ana. —  If  the  aggregate  of  the  plaintiff  's  demands  set  forth 
in  several  counts  or  paragraphs  exceeds  the  jurisdiction  pre- 
scribed by  law  for  the  justice,  he  can  take  no  cognizance  of 
the  case,  and  this  seems  to  be  the  law  although  the  counts  or 
paragraphs  have  been  multiplied  out  of  abundant  caution 
and  all  really  refer  to  the  same  single  demand,  and  that 
within  the  jurisdiction.  Unless  this  is  expressly  stated  and 
the  plaintiff  distinctly  disclaims  a  demand  for  anything  be- 
yond the  jurisdiction,  the  law  will  take  him  at  his  word  and 
assume  that  he  really  means  what  he  says.3 

§  391.  Pleading  —  What  a  statement  of  a  cause  of 
action  must  set  forth  —  Waiver  of  the  tort  —  Indiana.— 

It  is  held  in  Indiana,  that  in  the  court  of  a  justice  any  state- 

l  Howell*.  Field,  70  6a.  693. 
3  Mays  v.  Dooley,  59  Ind.  887. 
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ment  of  facts,  not  having  the  legal  requirements  of  a  regu- 
lar complaint,  will  be  deemed  a  sufficient  cause  of  action, 
provided  enough  be  shown  to  bar  another  action  on  the 
same  demand  and  apprise  the  defendant  of  the  nature  of 
the  claim.  Thus,  a  statement  showed  a  cause  of  action  in 
replevin  and  in  trover,  but  the  demand  of  relief  and  the 
writ  issued  in  the  cause  were  in  assumpsit  for  the  value  of 
the  goods.  No  writ  of  replevin  was  issued  and  no  bond  was 
filed.  It  was  held  to  be  a  case  in  which  the  party  must,  by 
law,  waive  the  tort  and  sue  in  form  ex  contractu,  on  the 
facts,  for  the  value  of  the  property.1 

§  392.  Pleading  —  What  will  cure  omission  of  essen- 
tial fact — Kansas.  —  In  Kansas  the  rule  of  pleading  in  a 
justice's  court  is  that  the  bill  of  particulars  must  state  in  a 
plain  and  direct  manner  the  facts  constituting  the  cause  of 
action,  yet  no  technical  precision  is  demanded  in  those 
pleadings.  The  most  liberal  intendment  will  be  given  to 
them,  and  if  in  them  every  fact  essential  to  the  cause  of 
action  can  be  found,  although  stated  in  the  loosest  and  most 
general  way,  and  no  objection  is  raised  at  the  trial,  they 
will  be  held  in  appellate  courts,  sufficient  to  sustain  the 
judgments.2  And  if  there  is  an  absolute  omission  to  state 
an  essential  fact,  but  it  appears  that  the  trial  was  had  with- 
out objection  to  the  omission  to  state  the  fact,  and  the 
fact  .itself,  although  not  stated,  was  proved,  the  objec- 
tion will  be  regarded  as  waived,  and  the  omission  will  not 
operate  to  the  disadvantage  of  the  party  whose  pleading  is 
thus  defective.8    But  if  a  fact  essential  to  the  action  be  abso- 


l  Morford  v.  White,  63  Ind.  547;  Jones  v.  Gregg,  17  Ind.  84;  Indiana,  etc,  Co.  v. 
Leamon,  18  Ind.  178. 

1  Kansas  etc.,  Co.  v.  Taylor,  17  Kan.  668;  Lobensteln  v.  MoGraw.  11  Kan.  646; 
Kanb  v.  Mitchell,  12  Kan.  57 ;  Missouri,  etc,  Co.  v.  Brown,  14  Kan.  557. 

•  Kansas,  etc,  Oo.  v.  Taylor,  supra;  Chapin  v.  Brown,  17  Kan.  149;  Kansas, 
etc,  Oo.  v.  Yanz,  16  Kan.  683;  Dresser  v.  Wood,  15  Kan.  863;  Bent  v.  Philbrick,  16 
Kan.  190;  Holden  v.  Clark,  18  Kan.  846;  Rnssel  v.  Smith,  14  Kan.  866;  Wilson  v. 
Fuller,  9  Kan.  177;  Walker  v.  Armstrong,  8  Kan.  198. 
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lutely  omitted  and  it  is  not  inferable  nor  deducible  from 
those  which  are  stated,  and  the  record  shows  no  proof,  nor 
finding,  nor  admission  of  the  fact,  such  omission  can  not  be 
regarded  otherwise  than  as  error  and  treated  accordingly.1 

§  393.  Pleading — Defects  in  a  complaint  which  will 
invalidate  it.  —  What  is  essential  —  Indiana.  —  In  In- 
diana a  complaint  in  a  justice's  court  is  sufficient  although 
it  does  not  specify  the  court  or  county  in  which  the  action 
is  brought.  All  that  is  necessary  is  that  it  shall  show  the 
right  of  action  in  the  plaintiff  and  the  liability  of  the  de- 
fendant, and  if  these  can  be  gathered  from  the  written  con- 
tract sued  on,  there  need  be  no  other  written  instrument. 
But  if  the  cause  of  action  is  not  based  upon  a  written  instru- 
ment, there  must  be  a  written  statement  of  the  cause  of  ac- 
tion, but  there  need  be  no  formality  about  it.  It  will  suffice 
if  it  apprises  the  defendant  of  the  nature  of  the  claim,  and  is 
so  far  explicit  and  precise  that  the  judgment  in  the  suit 
will  bar  another  action  for  the  same  cause.  And  a  com- 
plaint sufficient  in  the  court  of  the  justice,  is  good  upon  ap- 
peal in  the  circuit  court.2 

§  394.  Landlord  and  tenant  —  Pleading: — What  most 
be  stated  in  complaint — What  must  be  proved —  Juris- 
diction—  Missouri.  — In  Missouri,  under  the  landlord  and 
tenant  act,  the  landlord  (plaintiff)  must  in  an  action  before 
a  justice  for  rent,  set  forth  the  terms  upon  which  the  prop- 
erty was  rented  and  the  amount  of  rent  actually  due,  of 
course  that  amount  must  not  exceed  the  numerical  limit  or 
the  justice  will  have  no  jurisdiction.  If  the  rent  agreed 
upon  is  not  money,  but  a  stipulated  quantity  of  some  com- 
modity, that  quantity  must  be  stated  in  the  complaint  and 
its  value  in  money  need  not  be  stated,  and  the  case  can  not 


i  Kansas,  etc.,  Co.  v.  Taylor,  tupra;  Hover  v.  Cockins,  17  Kan.  614. 
1  Crocker  v.  Hoffman,  48  Ind.  207. 
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be  dismissed  for  want  of  jurisdiction  because  the  assumed 
value  of  the  commodity  exceeded  the  jurisdiction  of  the 
justice.  The  court  cannot  take  judicial  notice  of  the  money 
value  of  the  rent  demanded,  which  must  be  shown  by  evi- 
dence. Until  that  is  shown  the  court  can  take  no  action 
based  upon  that  value  exceeding  or  falling  short  of  the 
numerical  limit  of  the  justice's  jurisdiction.1 

§  395.  Pleading: — When  itemized  accounts  of  $oods 
delivered  upon  defendant's  order  is  unnecessary.  —  Mis- 
souri.—  In  Missouri  it  is  held  that  when  an  action  is 
brought  before  a  justice  upon  orders  drawn  by  the  de- 
fendant upon  the  plaintiff  payable  to  different  persons  in 
goods,  it  is  not  necessary  for  the  plaintiff  to  make  out  and 
file  in  his  statement  an  itemized  account  of  the  goods  so 
delivered  to  the  parties  who  held  the  orders.  That  would 
have  been  proper  if  the  action  had  been  against  the  parties 
who  received  the  goods.  The  plaintiff  's  demand  against 
the  defendant  was  upon  the  orders  which  were  express  writ- 
ten promises  to  pay  money,  and  not  on  an  account  for 
goods  sold  and  delivered.3 

§  396.  Practice  —  Pleading  —  What  is  not  necessary 
in  a  bill  of  particulars  —  Kansas.  — An  account  filed  in  a 
bill  of  particulars  is  good  although  the  dollar  and  cent 
marks  are  omitted,  provided  there  is  no  reasonable  ground 
for  doubt  as  to  what  the  figures  mean.  The  objection  is 
purely  technical,  and  cannot  be  entertained  if  the  mean- 
ing of  the  paper  is  clear.8 

§  397.  Pleading  —  When  count  in  excess  of  Jurisdic- 
tion   will    not   vitiate   Judgment  —  Massachusetts. — In 

Massachusetts  it  is  the  law  that  if  a  plaintiff  in  an  action 


l  Cook  v.  Decker,  68  Ho.  328. 
s  Wallace  v.  Moore,  61  Mo.  472. 
*  Bancroft  v,  Atyeo,  22  Kan.  82. 
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before  a  justice  sets  out  in  several  counts  of  his  declara- 
tion demands  of  which  the  justice  has  jurisdiction,  and  one 
demand  in  a  separate  count  of  which  he  has  no  jurisdic- 
tion, and  upon  the  trial,  judgment  is  rendered  for  the 
defendant  on  the  last  count,  and  for  the  plaintiff  on  the 
former  counts,  the  case  cannot  upon  appeal  by  the  defend- 
ant, be  dismissed  for  want  of  jurisdiction.  The  court  says, 
that  the  objectionable  count  does  not  deprive  the  justice 
of  jurisdiction,  because  the  plaintiff  might  by  leave  strike 
out  that  count,  or  may  waive  it  on  the  trial  in  the  appellate 
court.1 

§  398.  Pleading — Variance  —  What  is  not  variance 
between  summons  and  petition  —  Iowa. — In  Iowa  it  is 
required  that  a  plaintiff  bringing  an  action,  in  a  justice's 
court  shall  file  a  notice  of  suit  when  the  summons  is  issued 
and  this  notice  must  state  succinctly  the  cause  of  action,  and 
the  petition  filed  in  the  cause  should  not  vary  from  it.  And 
it  is  not  a  variance  authorizing  to  justice  to  strike  the  peti- 
tion from  the  files,  that  the  notice  is  of  a  claim  of  $25.50, 
etc.,  for  commissioner's,  etc.,  fees,  and  the  petition  is  like 
unto  it  except  that  it  states  that  the  fees  are  due  upon  a 
bond,  which  does  not  appear  in  the  notice.  The  petition 
describing  more  clearly  the  demand  does  not  vary  from  the 
notice.2 

§  399 .  Abatement  —  Pleas  in  must  be  promptly  filed  — 
Alabama.  — Pleas  in  abatement  being  dilatory  in  their  na- 
ture are  not  favored  by  the  law,  and  the  rule  is  that  if  put 
in  at  all  they  must  be  promptly  filed.  Justices'  courts  are 
required  to  act  in  this  respect  in  a  manner  analogous  to  the 
practice  of  courts  of  general  jurisdiction,  although  they 
cannot  literally  conform  to  the  rules  on  thip  subject  pre- 


l  Harris  v.  Doggett,  16  Gray,  118. 

s  Winneseheik  County  v.  Hampel,  61  Iowa,  172. 
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scribed  by  those  courts.  A  justice  may  well  decline  to 
receive  a  plea  iu  abatement  on  the  ground  of  delay  in  filing 
it,  and  upon  appeal  the  circuit  court  should  refuse  to  re- 
ceive the  plea  if  there  had  been  an  unwarrantable  delay  in 
offering  the  plea  to  the  justice.1 

§  400.  Pleading — General  issue  presumed — Matters 
in  abatement  must  be  specially  pleaded  —  Missouri.  — In 

Missouri  it  is  the  rule  that  in  suits  before  a  justice,  in  the  ab- 
sence of  evidence  to  the  contrary,  the  general  issue  or  denial 
is  presumed  to  be  pleaded  and  that  plea  goes  to  the  merit 
of  the  action,  and  matters  in  abatement,  such  as  the  non-in- 
corporation of  the  (corporation)  plaintiff  cannot  be  con- 
sidered. Hence  upon  appeal  to  the  circuit  court,  plaintiff 
cannot  be  required  to  prove  its  incorporation.3 

B. 

(a.)  When  the  title  to  land  is  involved  in  an  action  pending  before  a 
Justice,  he  is  in  all  the  States  without  jurisdiction.  If,  therefore,  the  de- 
fendant sets  np  a  claim  to  the  laud  involved  in  the  controversy,  he  may 
do  so  in  a  plea  of  which  the  following  is  a  good 


FORM. 


B v.  C D- 


Before  E F ,  Justice  of  the  Peace. 

The  said  defendant  says  that  the  said  plaintiff  ought  not  to  recover 
damages  for  the  alleged  trespass  to  lands  complained  of,  because  he  says 
that  he,  the  said  defendant,  has  the  title  to  the  premises  upon  which  the 
said  supposed  trespasses  are  alleged  to  have  been  committed,  by  purchase 
from  (state  the  source  from  which  he  derives  his  title,  or  if  not  by  pur- 
chase, say  instead  "  by  inheritance  from ."). 

(Signed)  C D . 

Subscribed  and  sworn  to  before  me  this day  of A.  D.  18 — . 

E F ,  Justice  cf  the  Peace. 


l  Seek  v.  Glen,  69  Ala.  12L 

*  Fanner*f ,  etc.,  Bank  v.  Williamson,  61  Mo.  269. 
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(6.)  A  demurrer  to  a  complaint  or  a  plea  need  have  no  particular  form. 
It  is  sufficient  if  it  states  that  the  defendant  in  one  case,  or  the  plaintiff 
in  the  other  demurs  to  the  complaint  or  the  plea.  The  following,  how- 
ever, may  be  used :  — 

FORM. 

A B «.  C D , 

Before  E F ,  Justice  of  the  Peace. 

The  defendant  in  this  case  demurs  to  the  complaint  of  the  plaintiff. 

(Signed)  C D , 

or,  C D ,  by  B L ,  Attorney. 

If  the  plaintiff  demurs  to  the  plea  of  the  defendant,  the  same  form 
may  be  used,  substituting  "  plaintiff "  for  "  defendant,"  and  vice  versa, 
and  plea  for  complaint. 

(c.)  If  the  demurrer  is  special  use  the  same  form,  but  add  "  and  for 
cause  of  demurrer  states  that,"  and  add  the  causes  relied  upon  as  author- 
izing a  special  demurrer. 

§  401 .  Pleading:  —  Statute  of  limitations  —  Set-off  and 
matter  in  abatement  cannot  be  given  in  evidence  tinder 
general  denial  —  Indiana.  —  In  Indiana,  the  rule  of  plead- 
ing  in  actions  originating  in  the  court  of  a  justice  is,  that 
all  matter  of  defense,  except  the  statute  of  limitations,  set- 
off, and  matter  in  abatement  may  be  given  in  evidence 
without  plea;  not  under  the  general  denial,  but  the  execu- 
tion of  a  written  instrument  or  the  assignment  thereof  shall 
not  be  denied,  except  by  special  plea  veiified  by  affidavit, 
and  all  pleas  in  abatement  must  be  under  oath.1  From 
this  rule  it  results  that  it  is  a  harmless  error  to  sustain  a 
demurrer  to  a  special  plea  which  alleges  nothing  that  could 
not  have  been  given  in  evidence  without  any  plea  at  all.2  — 

C. 

c. 

(a.)  "According  to  the  strict  original  principles  of  the  common  law, 
no  defenses  would  appear  to  be  admissible  In  any  case  under  the  general 


1  Key.  State.  Ind.  (1881),  f  1460. 

2  Cincinnati ,  etc.,  Co.  v.  Ridge,  54  Ind.  39. 
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issue,  except  such  as  go  in  denial  of  the  truth  of  the  declaration.  And, 
therefore,  all  special  matters  of  defense  which  admit,  but  go  in 
avoidance  of  the  declaration,  would  seem  to  require  special  pleas  in  bar 
as  being  Inconsistent  with  the  general  issue." 1  This  rule,  however,  was 
in  a  great  measure  lost  sight  of  by  the  courts  and  in  several  forms  of 
personal  actions,  trespass  on  the  case,  assumpsit,  and  debt  where  nil 
debet  could  be  pleaded,  almost  all  matters  of  defense  were  admitted  in 
evidence  which  avoided,  while  they  admitted  the  original  liability.2 

(b.)  Under  the  system  of  code  pleading  which  now  prevails  in  most  of 
the  States,  the  answer  of  the  defendant  must  contain  a  general  or  special 
denial  (in  some  States  a  special  denial  is  always  required,  and  in  others 
It  is  required  to  be  a  verified  pleading).  The  denial  must  extend  to 
«very  material  allegation  controverted  by  the  defendant,  or  to  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief.  This  is 
the  general  denial.  Besides  this  form  of  defense,  there  is  a  statement  of 
new  matter  constituting  a  defense,  and,  new  matter  constituting  a 
counter-claim.8 

(c.)  The  general  denial  should  be  express  and  explicit  of  the  material 
lacts  stated  in  the  complaint,  not  of  the  conclusion  of  law  to  be  drawn 
from  those  facts. 

(d.)  The  following  form  of  the  general  denial  may  be  used  in  any  State 
in  which  that  form  of  pleading  is  in  use :  — 

FORM. 
A B v.  C D . 


Before  E F ,  Justice  of  the  Peace. 

Defendant  denies  that  it  is  true  as  stated  in  plaintiff  fs  complaint  that 
(here  enumerate  all  the  statements  set  forth  in  the  complaint  which  tin 
defendant  means  to  deny) . 

(Signed)  C D 

or  C D ,  by  B F ,  Attorney. 

(e.)  The  following  is  a  form  of  a  plea  of  payment:  — 

FORM. 
Caption  as  above. 

Defendant  states  that  on  the day  of >  he  paid  to  the  plain- 
tiff the  amount  due  on  the  said  (note  or  bond  or  account  as  the  same 

may  be). 

Signed  as  above. 

1  Gould  Pleading,  ch.  6,  {  44. 

2  Bliss  Oode  Pldg.,  9  324. 

3  Bliss  Code  Pldg.,  9  323. 
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The  following  is  a  form  of  a  plea  denying  liability  on  a  bill  of  exchange. 

FORM. 

Caption  as  above. 

Defendant  denies  that  he  accepted  the  bill  of  exchange  in  platntfPs 

petition  mentioned. 

Signed  as  above. 

(/.)  Here  is  a  form  for  a  plea  to  an  action  for  money  paid,  laid  on t  and 
expended  for  the  use  of  defendant :  — 

FORM. 
Caption  as  above. 
Defendant  denies  that  plaintiff  paid  to  the  use  of  defendant  the  sum 

of dollars,  or  any  part  thereof,  as  stated  in  said  petition. 

Signed  as  above. 

(?.)  The  following  is  a  form  for  a  plea  of  "  no  assignment :  "  — 

FORM. 

Caption  as  above. 

Defendant  admits  that  he  executed  and  delivered  to  G S 

on  the day  of ,  18 — ,  a  promissory  note,  as  described  in  said 

petition,  but  he  has  no  knowledge  or  information  sufficient  to  form  a  be- 
lief, of  the  assignment  of  said  note  by  Q  8  to  the  plaintiff  in 

this  action. 

Signed  as  above. 

(h.)  The  following  is  a  good  form  of  a  plea  of  set-off  and  counter- 
claim :  — 

FORM. 

Caption  as  above. 

Defendant  states  that  at  the  time  of  the  commencement  of  this  action 

the  plaintiff  was,  and  still  is,  indebted  to  him  in  the  sum  of dollars 

for  (state  for  what),  sold  and  delivered  to  plaintiff  on  the day 

of ,  18 —  (or  state  how  otherwise  plaintiff's  indebtedness  accrued 

and  the  necessary  details),  which  amount  is  yet  due  to  plaintiff  and  for 

which  he  asks  judgment. 

Signed  as  above. 

(i.)  The  following  is  a  plea  of  payment,  set-off,  and  counter-claim :  — 

FORM. 
Caption  as  above. 
Defendant  admits  that  he  executed  the  note  as  stated  in  plaintiff's 

complaint,  and  that  it  remains  unpaid,  except  the  sum  of dollars, 
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which  he  alleges  he  paid  to  plaintiff  on  the day  of ,  18 — . 

And  the  defendant,  by  way  of  counter-claim,  says  that  when  this  action 
was  commenced,  the  plaintiff  was,  and  still  is  indebted  to  him  In  the 

sum  of dollars  (state  for  what,  note  or  account,  giving  necessary 

details),  which  is  filed  herewith;  and  the  defendant  offers  to  set  off 
against  the  amount  due  to  the  plaintiff  an  amount  equal  thereto,  and  de- 
mands judgment  for  —  dollars,  the  residue  of  his  said  counter-claim. 

Signed  as  above. 

(J.)  This  is  a  form  for  a  plea  of  payment  and  tender :  — 

FORM. 

Caption  as  above. 

Defendant  admits  that  he  executed  the  note  as  stated  In  the  petition, 

but  he  says  that  he  paid  the  same,  except  the  sum  of  — —  dollars,  and 

that  before  this  action  was  commenced,  he  tendered  to  the  plaintiff  the 

said  sum  of dollars,  and  now  brings  the  same  into  court  for  the 

plaintiff. 

Signed  as  above. 

(A.)  The  following  is  a  plea  of  accord  and  satisfaction :  — 


FORM. 

Caption  as  above. 

The  defendant  answering,  says  that  he  admits  the  execution  of  the 
note  (or  other  cause  of  action),  but  he  says  that  before  the  commence* 
ment  of  this  action,  he  delivered  to  the  plaintiff  (state  what),  which  he 
received  in  full  satisfaction  of  the  note  mentioned  in  plaintiff 's  com- 
plaint. 

Signed  as  above. 

(I.)  The  following  is  a  plea  of  former  recovery :  — 

FORM. 

Caption  as  above. 

The  defendant  answering,  says  that  on  the day  of ,  18—, 

the  plaintiff  recovered  judgment  against  the  defendant  before  I 

G— — ,  Esq.,  a  justice  of  the  peace  in  and  for county,  for  — 

dollars,  debt  and  damages,  and  dollars  costs,  and,  that  said 

judgment  was  rendered  upon  the  same  cause  of  action  mentioned  in 

plaintiff 's  complaint  (or  petition.) 

Signed  as  above. 
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(m.)  The  following  is  a  plea  of  release :  — 

FORM. 
Caption  as  above 

Defendant  answering,  says  that  on  the day  of ,  18 — ,  the 

plaintiff  executed  to  him  a  release,  which  Is  herewith  filed,  whereby  he 
discharged  the  defendant  from  the  cause  of  action  mentioned  in  plain- 
tiff *s  complaint  (or  petition). 

Signed  as  above. 

(n.)  The  following  is  a  plea  of  the  statute  of  limitations:  — 

FORM. 

Caption  as  above. 

The  defendant  answering,  says  that  the  cause  of  action  mentioned  in 

plaintiff's  petition  (or  compaint),did  not  accrue  within  years 

before  the  commencement  of  this  suit. 

Signed  as  above. 

(o.)  The  following  is  a  plea  of  Infancy  or  minority:  — 

FORM. 
Caption  as  above. 

Defendant  answering,  says  as  to  the  note  mentioned  in  plaintiff 's  com- 
plaint (or  petition),  that  at  the  time  said  note  was  executed,  he  was  an 

infant  under  the  age  of  twenty-one  years. 

Signed  as  above. 

(p.)  The  following  is  a  form  of  a  plea  in  bar  of  an  action  for  assault 
and  battery :  — 

FORM. 
Caption  as  above. 

Defendant  states  that  at  the  time  and  place  mentioned  in  plaintiff 's 
petition  (or  complaint),  he  was  assaulted  by  the  plaintiff,  and  to  defend 
himself,  did  assault,  beat  and  bruise  the  plaintiff,  doing  him  no  more 
damage  than  was  necessary  for  his  defense,  and  this  is  the  same  assault* 
ing,  beating  and  bruising  in  the  petition  (or  complaint)  mentioned. 

Signed  as  above. 

§  402.  Title  to  land  —  Proceedings  when  it  is  pleaded 
in  abatement — New  York.  —  In  cases  affecting  the  title 
to  real  estate  the  general  rule  in  the  several  States  is  that 
justices  have  no  jurisdiction.  If,  in  New  York,  in  such  a 
case,  title  shall  be  pleaded  by  the  delivery  of  an  answer  and 
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an  undertaking  as  prescribed  by  statute1  the  cause  must  be 
discontinued  before  the  justice.  The  plaintiff  may  then 
bring  an  action  in  a  court  of  general  jurisdiction  for  the 
same  cause  upon  which  he  relied  before  the  justice,  and 
the  defendant's  answer  must  set  up  the  same  defense  only 
which  he  relied  upon  before  the  justice.  The  plaintiff, 
however,  may,  in  the  new  case,  perfect  his  cause  of  action 
by  such  new  allegations  as  may  be  necessary  for  that  pur- 
pose. He  is  only  prohibited  from  alleging  a  cause  of 
action  different  from  that  on  which  he  relied  before  the 

justice.9 — D. 

D. 

(a.)  The  following  Is  a  form  of  a  plea  setting  up  title  to  land  and  this 
is  a  plea  in  abatement  of  the  action :  — 

FORM. 

A B v.  C D . 

Before  E F ,  Justice  of  the  Peace. 

Defendant  in  answer  to  plaintiff 's  petition  (or  complaint)  says  that 

the  lands  and  tenements  mentioned  In  said  petition  (or  complaint)  are 

the  property  of  him  the  said  defendant  and  that  he  has  good  title  to  the 

same. 

(Signed)  C D 

or  C D by  R W ,  Attorney. 

8 worn  to  and  subscribed  before  me  this day  of ,  18 — . 

C F ,  Justice  of  the  Peace. 

This  plea  is  usually  required  to  be  verified  by  affidavit.  In  some  of 
the  States  there  is  a  bond  or  undertaking  with  security  required  to  be 
filed  by  the  defendant  to  Indemnify  the  plaintiff  for  the  discontinuance 
of  bis  suit. 

§  403.  Pleading — Denial  of  Execution  of  an  instru- 
ment must  be  upon  oath  —  Partnership  —  When  plea  is 
in  abatement  and  when  in  bar  —  Illinois.  —  In  Illinois, 
as  elsewhere,  the  law  looks  only  to  matters  of  substance 
not  of  form  in  the  practice  and  pleadings  in  justices9  courts. 

l  Code  of  Procedure  (N.  T.)  §§  3967  *t  »eq. 
s  Fox  v.  Erie,  etc,  Co.,  98  N.  Y.  54. 
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The  rule  at  common  law  was  that  a  party  producing  an 
instrument  in  evidence  was  bound  to  prove  its  execution  ; 
by  statute,  however,  that  necessity  is  dispensed  with  unless 
the  execution  is  denied  by  plea  verified  by  affidavit.  In 
practice  before  a  justice  the  plea  is  unnecessary,  but  the 
execution  of  the  instrument  must  be  denied  by  the  defend- 
ant by  affidavit.  Aqd  if  in  an  action  upon  a  note  purport- 
ing to  be  executed  by  a  partnership  one  of  the  defendants 
proposes  to  deny  his  liability,  he  must  do  so  upon  oath, 
and  if  the  ground  of  denial  is  that  there  is  no  such  partner- 
ship, the  plea  is  a  plea  in  abatement ;  if  the  defense  is  that 
the  firm  name  has  been  improperly  used  for  private  pur- 
poses, the  plea  is  in  bar,  and  in  either  case  it  must  be  veri- 
fied by  affidavit.1  —  E. 


(a.)  The  following  la  a  form  of  a  plea  denying  the  execution  of  a 
written  Instrument,  note,  bond  or  other  obligation.  The  plea  most  always 
be  verified  by  affidavit :  — 

FORM. 

A B v.  C D . 

Before  £ F ,  Justice  of  the  Peace. 

In  answer  to  plaintiff's  petition  (or  complaint)  defendant  says  that 
the  said  note  (or  other  writing,  describing  it)  in  said  petition  (or  com* 
plaint)  mentioned  is  not  his  act  and  deed. 

(Signed)  C D . 

Sworn  to  and  subscribed  before  me  this day  of ,  IS — . 

E F ,  Justice  of  the  Peace. 

(b.)  If  the  defendant  denying  the  execution  or  obligation  of  a  note  is 
a  member  of  a  partnership,  the  plea  must  be  verified  by  affidavit. 

FORM. 

A B v.  C D and  G H partners,  etc. 

Before  E F ,  Justice  of  the  Peace. 

In  answer  to  plaintiff's  petition  (or  complaint)  defendant  G 

H says  that  the  note  in  said  petition  mentioned  is  not  the  act  and 

l  Zuel  v.  Bowen,  78  111.  234. 
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deed  of  the  said  partnership  of  C D and  0 H , 

that  it  was  not  executed  by  him  the  said  G H nor  with  his 

assent,  was  made  for  purposes  without  the  scope  of  the  partnership 
business,  and  is  not  obligatory  upon  him  the  said  G H . 


(Signed)  0 H- 


Sworn  to  and  subscribed  before  me  this day  of ,  1 8 — . 

E F ,  Justice  of  the  Peace. 

(c.)  If  the  existence  of  the  partnership  is  denied  the  plea  may  be  put 
in  the  following — 

FORM. 

Caption  as  above. 

Defendant  G  H  in  answer  to  plaintiff 's  petition  (or  com- 

plaint) says  that  there  is  no  such  partnership  as  that  mentioned  in  plain- 
tiff 's  petition  (or  complaint)  and  that  the  note  in  said  petition  mentioned 

is  not  the  act  and  deed  of  him  the  said  G H . 

Signed  as  above. 

8 worn  to  and  subscribed  before  me  this day  of ,  18 — . 

E F ,  Justice  of  the  Peace. 

§  404.  Set-off  —  Counter-claim  —  Distinction  —  Set- 
off is  defense  only  —  Counter-claim  is  defense  and  de- 
mand—  Rules  on  that  subject  —  North  Carolina. — The 

rules  of  pleading  a  set-off  or  counter-claim  in  North  Caro- 
lina is  that  if  a  defendant  is  sued  upon  a  matter  of  contract 
he  can  set  off  any  demand  he  may  have  against  the  plaintiff 
which  also  arises  out  of  contract.  If  his  set-off  is  less  than 
the  plaintiff's  demand  and  both  established,  the  effect  is 
of  course  that  the  plaintiff's  judgment  will  be  for  the 
amount  of  his  claim  less  the  set-off,  but  if  the  defendant's 
demand  is  greater  than  that  of  the  plaintiff  he  can  have  a 
judgment  for  the  excess,  but  must  plead  it  as  a  counter- 
claim. If  he  pleads  it  merely  as  a  defense  its  operation  is 
simply  to  defeat  the  action  and  he  is  entitled  to  no  judg- 
ment against  the  plaintiff.  He  is  under  no  obligation  to 
remit  any  part  of  his  claim.  If  his  debt  exceeds  the  jurisdic- 
tion of  the  justice,  the  defendant  must  plead  it  only  as  a  de- 
fense to  defeat  the  action  of  the  plaintiff,  and  not  as  a  coun- 

279 


§   406  JUSTICES  —  DOCKETS  —  PLEADINGS.        [PART  II. 

ter-claim,  for  obviously  the  jurisdiction  of  the  justice  can- 
Dot  be  enlarged  by  the  action  of  the  parties  so  as  to  enable 
him  to  render  a  judgment  upon  a  counter-claim  for  a  larger 
amount  than  he  could  have  rendered  if  the  suit  had  been 
originally  and  directly  brought  upon  it.1 

§  405.  Set-off  —  If  upon  its  being  pleaded  the  plain- 
tiff dismisses  his  salt  the  Justice  may  redocket  the  case  re- 
versing the  parties  and  try  it — Nebraska.  —  The  subject  of 
set-off  very  often  becomes  matter  of  litigation  in  justices' 
courts.  Set-off  is  veil  known  to  be  a  demand  against  the 
plaintiff  in  favor  of  the  defendant.  It  may  be  less  than  the 
plaintiff's  demand  or  equal  to  it,  or  exceed  it;  but  to  the  ex- 
tent it  is  established  it  liquidates  the  plaintiff's  claim. 
It  is  in  fact  a  cross-action,  in  which  in  respect  of  his  claim 
the  defendant  becomes  an  actor —  in  all  but  in  name,  a  plain- 
tiff. If  a  plaintiff  upon  the  production  of  the  defendant's 
set-off  should  dismiss  his  action  he  has  a  right  to  do  so,  and 
the  case  could  proceed  no  further  under  that  title,  but  the 
justice  may  redocket  the  case,  reverse  the  status  of  the  par- 
ties, make  the  defendant  in  the  old  action  the  plaintiff  in  the 
new  one,  and  try  the  cause  made  by  the  new  plaintiff  treat- 
ing his  set-off  as  an  original  cause  of  action.  Unless,  how- 
ever, these  changes  are  made  in  the  title  of  the  cause  and 
the  collocation  of  the  parties,  and  are  duly  made  to  appear 
on  the  docket  of  the  justice,  and  on  the  transcript  which  he 
may  prepare  if  the  case  goes  up  by  appeal,  he  is  acting 
without  authority,  for  he  cannot  render  a  judgment  on  de- 
fendant's set-off  as  stUof  in  a  case  which  the  plaintiff  has 
dismissed.2 

§  406.  Practice  —  When  defendant  need  not  furnish 
bill  of  particulars  of  his  set-off  —  Nebraska. — If  in  an 

l  McClenneham  v.  Cotten,  88  N.  0. 88S. 
a  Bawalt  v.  Brewer,  16  Neb.  Hi. 
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action  before  a  justice  a  plaintiff  requires  the  defendant  to 
furnish  a  bill  of  particulars  of  his  set-off  he  must  do  so,  but 
if  the  plaintiff  in  his  bill  of  particulars  sets  forth  the  whole 
account,  credits  as  well  as  debits,  it  is  not  necessary  for  the 
defendant  to  furnish  any  bill  of  particulars  or  even  to  plead 
his  set-off  at  all.  He  will  be  allowed  to  prove  that  his  set- 
off is  for  more  than  the  amount  admitted  by  the  plaintiff, 
and  if  it  exceed  the  amount  which  the  plaintiff  is  able  to 
prove  against  him,  he  will  have  judgment  for  the  excess  and 
for  costs.1 

§  407.  Set-off  —  Must  be  against  all  the  parties  prop- 
erly joined  as  plaintiffs  —  When  set-off  authorizes  ap- 
peal—  Vermont.  — A  set-off  can  be  pleaded  against  all  the 
plaintiffs  who  present  the  original  demand,  and  hence  a 
claim  against  the  husband  alone  cannot  be  pleaded  in  an  ac- 
tion brought  by  husband  and  wife.  It  is  necessary,  however, 
in  such  a  case,  that  the  plaintiffs  in  their  declaration  or 
statement  shall  show  that  a  reason  exists  for  joining  the 
wife  in  the  action.  In  Vermont  actions  before  justices  in- 
volving less  than  twenty  dollars  are  not  appealable  at 
all,  but  if  the  original  demand  be  within  twenty  dollars, 
and  a  set-off  properly  pleaded,  for  a  larger  sum  an  appeal 
will  lie  from  the  judgment  of  the  justice.3 

§  408.  Construction  of  statute  regulating — Special 
plea  without  general  denial — Pleading  —  Michigan. — 

The  rule  as  to  pleading  in  justices'  courts  is  that  any 
plea  is  sufficient  which  apprises  the  plaintiff  what  the 
defense  is,  and  a  plea  which  does  this  is  not  invali- 
dated because  it  is  pleaded  singly  and  is  not  accompanied 
with  the  general  issue  as  prescribed  by  the  Michigan 
statute,  which  directs  that  the  general  issue  be  pleaded  in  all 


i  Clftrine  v.  Nelson,  15  Neb.  440. 
*  Olough  v.  Clonghp  55  Vt.  800. 
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cases,  with  notice  of  special  defense.  This  direction  the 
court  held  to  regulate  a  mere  matter  of  form,  and  received  a 
single  plea  of  the  statute  of  limitations  of  six  years  without 
the  general  issue.  In  cases  of  oral  pleading  it  is  the  duty 
of  the  justice  to  put  the  plea  in  due  form  upon  his  docket, 
hut  his  failure  to  do  so  will  not  deprive  the  defendant  of 
the  benefit  or  his  defense.1 

§  409.  Pleading — The  essentials  of  a  good  plea  — 
Amendments,  when  permitted  —  Michigan. — The  same 
liberal  construction  which  is  given  to  the  declarations  and 
statements  of  plaintiffs  in .  justices'  courts  is  accorded  also 
to  the  pleas  of  the  defendant.  The  rule  as  to  both  is  that 
the  pleading  is  good  if  the  opposite  party  is  apprised  of  its 
meaning.  Thus  a  defendant,  meaning  to  rely  upon  the 
statute  of  limitations,  pleaded  or  gave  notice  that  he  relied 
upon  the  fact  that  he  had  not  promised  within  six  years, 
when  he  should  perhaps  have  said  that  the  cause  of  action 
had  not  accrued  within  six  years.  It  was  held  that  he 
ought  to  have  been  permitted  to  amend,  and  that  the  notice 
was  sufficient  at  any  rate  for  it  notified  the  plaintiff  that  the 
defense  was  the  statute  of  limitations,  and  in  any  shape 
that  statement  was  sufficient  in  a  justice's  court.2 

§  410.  Pleading  —  After  pleading  to  the  merits  de- 
fendant cannot  object  that  plaintiff  's  complaint  is  not 
sufficiently  full — Michigan. — When  a  defendant  in  a 
justice's  court  pleads  to  the  merits  and  goes  to  trial,  he 
cannot  be  permitted  to  offer  objections  to  evidence  based 
upon  the  want  of  fullness  of  the  complaint  or  declarations 
in  any  case  in  which  it  is  apparent  that  he  was  not  misled. 
That  class  of  objections  must  be  made  by  demurrer,  and 
cannot  otherwise  be  presented  if  the  complaint,  statement 

l  Eddy  v.  Mauehaus,  42  Mich.  532. 
S  Snyder  t>.  Windsor,  44  Mich,  140. 
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or  declaration  states  a  sufficient  cause  of  action  and  the 
party  was  not  misled.1 

$  411.  Practice  —  Jurisdiction  of  Interplea  in  excess 
of  numerical  limit —  Verdict  in  excess  of  jurisdiction 
Told — Missouri. — In  Missouri,  if  the  justice  have  juris- 
diction in  the  principal  suit,  he  will  have  it  also  of  the  col- 
lateral issues  formed  under  the  statutes  of  that  State  in  the 
nature  of  interpleader,  although  the  amount  of  the  claim 
set  up  in  the  interplea,  exceeds  the  jurisdictional  limit. 
And  if  the  verdict  of  the  jury  be  in  favor  of  the  inter- 
pleader, but  is  not  responsive  to  the  issue  and  is  for  an  amount 
in  excess  of  the  jurisdiction,  it  is  a  mere  nullity  and  should 
be  set  aside.  Thus,  where  the  claim  of  the  interpleader 
was  for  the  possession  of  certain  chattels,  which  had  been 
seized,  as  his  own  property,  and  the  verdict  was  in  his 
favor  for  "  $150  for  horses,  and  $25  for  his  damages,"  it 
was  not  responsive  to  the  issue  which  was  simply  whether 
the  property  was  his  or  not.2 

f  412.  Title  to  land — Cannot  be  put  in  issue  by  inter- 
plea of  third  persons — Arkansas .  —  In  Arkansas,  a  j  ustice 
has  no  jurisdiction  to  try  the  title  to  land,  and  when,  after  a 
suit  has  been  brought,  it  appears  that  the  title  is  involved, 
the  justice  can  proceed  no  further,  nor  can  the  circuit  court, 
if  the  case  has  gone  up  to  that  tribunal  by  appeal  from  the 
justice.  But  where  the  question  of  title  is  introduced  by 
third  persons  by  interplea,  it  is  the  duty  of  the  justice  to 
disregard  the  interplea  and  proceed  to  judgment  on  the 
original  issue.  Thus,  an  attachment  issued  by  a  justice, 
was  levied  upon  land  there  being  no  personal  service,  and 
the  defendant's  children  claimed  by  interplea  that  the  land 
was  theirs  as  heirs  of  their  mother,  and  the  plaintiff  replied 

l  Chancer  v.  SkeeU.43  Mich.  347 
*  Mills  ».  Thompson,  61  Mo.  415. 
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that  the  defendant  was  tenant  by  the  courtesy,  and  at  this 
point  the  justice  dismissed  the  action  because  the  title  to 
the  land,  was  drawn  into  question.  This,  it  was  decided, 
was  all  wrong,  for  the  very  obvious  reason  that  the  parties 
who  by  their  interplea  raised  the  question  of  title  had  no 
right  to  do  so,  and  therefore  it  was  the  duty  of  the  justice,  or 
the  appellate  (circuit)  court  to  disregard  the  interplea  and 
proceed  to  judgment  on  the  original  pleadings  in  the  case 
without  reference  to  it.  It  was  further  held,  that  the  court 
could  not  adjudicate  defendant's  title,  but  might  render  a 
judgment  against  him  under  the  act  of  January  23,  1875* 
which  authorized  an  attachment  from  a  justice,  to  be  levied 
on  land  where  the  constable  can  find  no  personal  property.1 

§  413.  Pleadings  —  Variance  cannot  be  objected  to 
unless  party  has  been  misled  to  his  injury  —  Minne- 
sota.—  In  a  justice's  court  a  variance  between  the  com- 
plaint and  the  proof,  will  not  vitiate  unless  the  defendant 
is  damaged  thereby,  as  where  the  complaint  was  upon  an 
instrument  as  a  promissory  note  for  a  certain  sum  of  money, 
and  when  produced,  it  appeared  to  contain  other  obliga- 
tions besides  the  promise  to  pay  money.  One  cannot  take 
advantage  of  a  variance  of  this  character,  unless  he  has 
been  misled  to  his  injury.1 

§  414.  Pleading  —  Practice  —  Corporation  —  What 
may  be  proved  in  justice's  court  and  upon  trial  de  novo 
in  appellate  court  —  New  pleadings  in  that  court  — When 
admitted  —  Kansas.  —  In  Kansas,  in  a  justice's  court,  the 
existence  of  a  corporation  may  be  put  in  issue  by  the  de- 
fendant without  any  denial  or  oath,  and  without  any  written 
denial  whatever.     And  on  an  appeal  to  the  district  court, 


l  Cunningham  v.  Holland,  40  Ark.  656;  Bash  v.  Visant,  40  Ark.  124;  Const,  of  Ark. 
(1874),  Art.  VII.,  $  40;  Sesssion  acts  (Ark.)  1874-6,  p.  111. 
*  Johnson,  etc,  Co.  ».  Olark,  80  Minn.  808;  Catlin  v  Gnnter,  11 N.  T.  368. 
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the  parties  lose  no  rights  and  gain  none.  The  trial  is  de 
novo,  each  party,  without  filing  new  pleadings,  may  prove 
any  cause  of  action  or  defense  which  he  might  have  proved, 
and  introduce  any  evidence  which  he  might  have  introduced 
before  the  justice.  And  either  party  may,  in  the  district 
court,  file  new  pleadings,  if  in  the  opinion  of  the  court  they 
are  "  in  furtherance  of  justice."  If  they  are  against  justice 
the  court  will  exclude  them.1 

§  415.  Pleading:  —  Amendments  are  liberally  al- 
lowed— Wisconsin.  —  Amendments  of  pleadings  in  jus- 
tices' courts  are  allowed  with  great  liberality,  sometimes  a 
second  and  even  a  third  amendment  is  permitted  before  the 
pleader  achieves  a  passable  statement  of  a  cause  of  action. 
The  following  was  deemed  sufficient :  "  The  amended  com- 
plaint of  the  plaintiff  shows  to  the  court  and  alleges,  that 
the  defendant  is  indebted  to  him  in  the  sum  of  $20,  for 
money  had  and  received  on  the  15th  of  April,  1878,  and 
that  the  defendant  refuses  to  pay  the  same,  although  a  de- 
mand of  him  to  do  so  was  made  in  May,  1878 ;  wherefore 
the  plaintiff  demands  judgment,"  etc.  This  was  held  sub- 
stantially sufficient  and  formal,  the  court  considerately  add- 
ing, "  for  a  case  originating  before  a  justice  of  the  peace."  2 

§  416.  Amendment  —  When  permitted  to  remedy  mis- 
joinder of  causes  of  action  —  Appeal  —  Practice  —  Plead- 
ing— North  Carolina.  —  When  a  party  brings  a  suit 
before  a  justice  for  two  causes  of  action,  one  within  and  the 
other  beyond  his  jurisdiction,  and  the  justice  decides  on  both 
causes  of  action,  it  is  competent  for  him  upon  appeal  to 
amend  his  pleadings  so  as  to  sue  only  for  the  cause  of  action 
within  the  jurisdiction  of  the  justice.  Thus,  a  demand  for 
a  debt  was  joined  with  a  count  to  recover  specific  property, 


l  Stanley  v.  Farmers'  Bank,  17  Kan.  593. 
*  Mullensock  v.  Batz,  49  Wis.  499. 
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and  the  plaintiff  should  have  been  permitted  in  the  appel- 
late court  to  forego  the  action  for  the  specific  property.1 

§  417.  Amendment — When  Justice  may  amend  his 
record  sent  up  on  appeal  —  Wisconsin.  —  In  Wisconsin, 
a  justice  may  amend  his  return  of  testimony,  etc.,  sent  up 
on  appeal  to  the  circuit  court,  although  such  amendment 
had  not  been  required  at  his  hands  by  the  circuit  court.  It 
is  sufficient  if  it  be  received  and  acted  upon  by  the  court, 
for  that  is  equivalent  to  a  previous  order  requiring  the  jus- 
tice to  make  it.  And  in  that  State,  if  the  judgment  of  the 
justice  is  for  less  than  fifteen  dollars,  the  circuit  court  can- 
not upon  appeal  reverse,  in  part  and  affirm  in  part,  but 
must  reverse  the  judgment  altogether.1 

§  418.  Amendment — When  production  of  note  held 
to  be  amendment  of  statement  of  cause  of  action  — 
Minnesota.  —  In  Minnesota,  it  is  the  law  that  in  view  of  the 
"  charity  of  construction,"  usually  extended  to  proceedings 
in  justices'  courts,  a  plaintiff  may  recover  on  a  promissory 
note,  although  in  his  statement  he  shows  no  cause  of  action, 
neither  that  the  defendant  had  made  any  note,  nor  that  he 
held,  or  owned  it,  provided  that  before  judgment  he  files  a 
note  made  by  the  defendant  and  payable  to  him.  The 
charity  of  the  law  will  hold  such  delivery  of  the  note  to 
the  justice  as  an  amendment  of  the  complaint  which  will 
make  it  good  under  the  statutes  of  the  State  that  regu- 
late the  pleading  and  procedure  in  justices'  courts.8 

§  419.  Amendment  —  Defendant  must  have  notice  of 
plaintiff's  amendments — Kansas.. —  It  is  the  law  in  Kan- 
sas that  a  justice  can  not  lawfully  render  judgment  upon  an 


l  Jones  v.  Palmer,  88  K.  C.  808. 

*  Norden  v.  Jones,  88  Wis.  000;  Detling  ».  Webber  29  Wis.  608. 

*  Boyce  ».  Gray,  21  Minn.  829. 
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amended  bill  of  particulars,  of  the  amendment  of  which 
the  party  charged  had  no  notice.  But  if  the  amendment  is 
merely  formal  and  immaterial,  and  the  party  charged  lost, 
and  could  lose  nothing  thereby,  the  error  is  also  immaterial 
and  the  judgment  will  not  be  reversed  on  account  of  it.1 

§  420.  Amendment  of  statement — Practice  —  Kan- 
sas. It  is  competent  for  a  justice  to  allow  an  amendment 
of  the  statement  or  bill  of  particulars  so  that  it  shall  state 
that  the  undertaking  of  the  defendant  was  that  of  a  grantor 
(that  being  the  fact),  instead  of  indorser,  as  stated  in  the 
original  pleading.9 


l  Alvey  «.  Wilson,  9  Kan.  401. 
*  Sarbacn  p.  Jones,  20  Kan.  487. 
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Conduct  of  trial  in  justices'  courts — Appearance  —  Pleading  — 
Default — Continuance — Adjournment — Trial —  Evidence  oral 
and  documentary — Depositions  . 

Section. 

429.  Service  of  process  —  Or  appearance  essential — What  is  service 

of  process. 

430.  Appearance  —  What  is  a  general  and  what  a  special*ppearance — 

Nebraska. 

431.  Appearance  general  and  special  —  Effect  of  each  respectively— 

Kansas. 

432.  A  general  appearance  waives  objections  to  service  of  process  — 

Effect. 

433.  What  is  waived  by  appearance  and  by  appeal —  Missouri. 

434.  What  is  a  general  and  what  a  special  appearance — When  the 

latter  is  inadmissible — Indiana. 

435.  Practice  —  Effect  of  general  appearance — Filing  a  bill  of  par- 

ticulars is  a  general  appearance  —  Ohio. 

436.  Appearance  of  defendant  by  unauthorized  attorney  is  no  appear- 

ance — New  York. 

437.  Practice  —  Appearance  confers  jurisdiction—  Illinois. 

438.  Waiver — Appearance  and  demurrer  waives  exception  to  juris- 

diction — Wisconsin. 

439.  Jurisdiction —What  is  an  appearance  which  will  confer  jurisdic- 

tion of  the  person — Iowa. 

440.  Appearance  — Filing  an  appeal  bond  is  an  appearance — What  is 

waived  by  an  appearance — Illinois, 
tlon  of  the  person  —  Iowa. 

441.  Appearance  —  If  special,  the  object  must  be  special  —  If  a  general 

motion  is  made,  the  appearance  is  general — Nebraska. 

442.  Pracilce — When  appearance  by  attorney  has  been  entered  and 

withdrawn  and  reinstated,  defendant  is  entitled  to  a  fresh 
notice — Michigan. 

443.  Effect  of  general,  and  of  special  appearance — Effect  of  appeal 

upon  jurisdiction — Missouri. 

444.  Effect  of  appearance  —  Judgment  by  default — Proof  of  claim  to 

be  made  —  Presumption  that  justice  did  his  duty — Certiorari— 
Arkansas. 

445.  Practice  —  Personal  presence  of  parties  not  necessary  to  validity 

of  Interlocutory  orders — Kansas. 
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Section. 

446.  Jurisdiction  —  Objection  to  In  justices'  courts  must  be  distinct 

and  definite. 

447.  The  law  of  recoupment,  set-off  and  counter-claim — Missouri. 

448.  What  it  is  necessary  to  aver  in  actions  against  railroads  in  justices' 

courts — Indiana. 

449.  Offer  of  judgment  by  defendant — Proceedings  upon  such  offer 

and  consequences  as  to  costs — New  York. 

450.  Practice — When  plaintiff  can  dismiss  his  action  — *  When  he  can- 

not — Counter-claim — Iowa. 

451.  Practice — After  answer  filed,  defendant  can  have  no  advantage 

of  an  offer  previously  made,  to  dismiss  for  want  of  prosecu- 
tion— Iowa. 

452.  Practice — When  pleadings  must  be  filed  —  Adjournment,  effect 

of — Minnesota. 
458.  Practice —Amount  of  demand  must  be  indorsed  on  complaint  — 
Judgment  must  not  exceed  that  amount — Remittitur — Illinois. 

454.  Practice  —  Detinue — Eule  of  practice  and  pleading  in  that  ac- 

tion— Alabama. 

455.  Statute  of  limitations — When  it  need  not  be  pleaded — Rule  in 

such  a  case  in  appellate  court — Kansas. 

456.  Practice  —  Amendment — Liberality  of  the  law  to  justices  in  the 

matter  of  amendment  —  Mississippi. 

457.  Amendment — Mistakes  that  may  be  corrected  in  civil  and  crim- 

inal proceedings — Alabama. 

458.  Amendment — Rules   of,  liberal — Permitted  whenever  enough 

appears  to  amend  by  —  Michigan. 

459.  Practice — Discretion — Not  an  abuse  of  official  discretion  to  re- 

fuse a  second  amendment — Wisconsin. 

460.  Amendment — Permission  to  amend  is  not  reviewable  on  writ  of 

error — Connecticut. 

461.  Amendment  to  promote  substantial  justice  may  be  made  —  Plead- 

ing— New  York. 

462.  Special  appearance  in  one  matter  of  abatement  precludes  subse- 

quent objection  of  other  matter  in  abatement —  Minnesota. 
468.  Errors  of  misnomer  may  be  amended  —  Missouri. 

464.  Amendment — Affidavit  may  be  amended  and  amendment  reaches 

back  to  the  filing — Mississippi. 

465.  Practice  —  Rule  as  to  dismissing  suit  which  the  plaintiff  did  not 

authorize  to  be  brought — Costs  —  Kansas. 

466.  Default — May  be  set  aside  but  defendant  must  make  his  defense 

in  the  justice's  court — Nebraska. 

467.  Practice  —  Right  of  justice  to  adjourn  his  court  and  to  continue 

the  cause — Substitute  justice  —  Vermont. 

468.  Adjournment — Irregularity  of,  must  be  objected  to  before  judg- 

ment—  Michigan. 
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Section. 

469.  Adjournment,  presumed  to  be  to  the  proper  place — Minnesota. 

470.  Practice  —  Adjournment   that  will  oust  jurisdiction  —  Minne- 

sota. 

471.  Practice  —  Adjournment  of  cause  by  another  justice  in  case  of 

the  disability  of  the  first  justice  —  Maine. 

472.  Practice — Adjournment    of    cause   on   written   stipulation   is 

legal  —  Michigan. 
478.  Practice — Place,  day  and  hour  of  trial  must  be  fixed — An  hour 
or  more  allowed  by  way  of  grace. 

474.  Rule  in  case  of  disability  of  justice  to  attend  at  time  and  place  of 

trial. 

475.  Practice — The  waiting  of  justice  after  the  hour  of  trial  for  the 

appearance  of  the  parties — Rule  —  Wisconsin. 

476.  Jurisdiction  —  Loss  of,  by  failure  of  the  justice  to  attend  in  his 

office — New  York . 

477.  Practice — Justice  must  be  in  readiness  at  the  hour  of  trial  — 

Wisconsin. 

478.  Discontinuance  —  Failure  of  the  justice  to  appear  with  the  writ 

at  the  proper  time  and  place  is  a  discontinuance — Act  of 
another  justice  —  Vermont. 

479.  Practice  —  Rule  as  to  justice  waiting  for  parties  after  the  hour 

fixed  for  trial — Michigan. 

480.  Practice  —  Rule  as  to  waiting  for  defendant  to  appear  before 

judgment  by  default  —  Clerk  of  justice  —  Illinois. 

481.  Time  allowed  for  appearance  of  parties  — Rule  on  that  subject — 

Connecticut. 

482.  Deportment  of  justice  should  be  judicial — Irregular  and  illegal 

to  go  into  jury  room—  Michigan. 
488.  Jurisdiction — Justice  can  only  exercise  judicial  functions  in 
court —  When  bail  cannot  surrender  principal  —  Vermont. 

484.  Sunday  law  —  Justice  may  receive  verdict  on  Sunday,  but  cannot 

enter  judgment — New  York. 

485.  Holiday — Falling  upon  Sunday,  the  next  day  is  the  holiday  — 

Michigan. 

486.  Practice  —Right  of  justice  to  custody  of  papers  produced  upon 

trial  of  case  before  him — Vermont. 

487.  Practice  —Where  justice  may  make  his  process  returnable  and 

hold  his  court — Minnesota. 

488.  Practice — Rule  when  justice  is  under  disability  on  the  day  of 

trial  — Tennessee. 

489.  Trial  by  one  justice  of  case  on  docket  of  another — Jurisdic- 

tion —  Consent — Michigan . 

490.  New  trial — When  and  where  justices  may  grant  new  trials  — 

Kansas. 
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Section. 

491.  Consolidation  of  actions  —  Rale  on  that  subject— Jurisdiction 

Justice  — Practice  —  Maryland. 

492.  Same  subject  continued  —  Georgia. 
498.  Same  subject  continued — Illinois. 

494.  If  It  appears  in  the  course  of  the  trial  that  title  to  real  estate  is 

involved,  justice  must  dismiss  —  New  York. 

495.  Non-suit — Dismissal  that  Is  equivalent  to — When  a  writ  of  man- 

damus and  not  of  error  in  the  proper  remedy  —  Michigan. 

496.  Counter-claim  —  Defendant  filing,  cannot  compel  plaintiff  to  go 

to  trial  so  as  to  obtain  judgment  against  him  —  The  only  judg- 
ment in  such  a  case  against  plaintiff  is  "  as  in  case  of  non- 
suit "—  Michigan. 

497.  Justices  should  be  governed  by  equitable  principles,  but  cannot 

grant  what  is  known  as  equitable  relief  —  Indiana. 

498.  Practice— Evidence— Justice's  record  cannot  be  collaterally  as- 

sailed —  Kansas. 

499.  Bqultable  owner  of  notes  may  sue  in  his  own  name  —  Indiana. 

800.  Evidence  —  Payment  may  be  given   in  evidence  although  not 

pleaded — Indiana. 

801.  Set-off  —  Unliquidated  damages  maybe  given  in  evidence  by  way 

of  set-off —  Quaere — Illinois. 

802.  Venue  —  Change  of — Upon  what  granted  —  General  rule. 

808.  Venue — Change  of — When  new  justice  acquires  jurisdiction  — 
Rule  different  from  Federal "  removal  of  causes  "  —  Kansas. 

804.  Venue — Change  of— Effected  by  action  of  first  justice— Affi- 
davit to  authorize  a  change  of  venue — Minnesota. 

808.  Venue — Change  of — What  is  essential  to  its  validity  and  juris- 

diction of  the  new  justice— The  first  justice  must  give 
jurisdiction  to  the  second  —  Minnesota. 

806.  Venue—  Change  of — Not  effected  until  the  second  justice  is  des- 

ignated by  the  first — Iowa. 

807.  Venue  —  Change  of — Rules  and  rulings  on  that  subject — Mis- 

souri. 
508.  Change  of  venue  is  not  jurisdictional  —  Errors  in  the  proceeding 
may  be  waived  —  Missouri. 

809.  Change  of  venue  —  Rule  as  to  costs  in  such  cases  —  Indiana. 

810.  Venue  —  Change  of  takes  effect  upon  entry  of  it  on  the  docket  — 

Illinois. 

811.  Venue — Change  of— Where  it  will   and  when  it  will  not  be 

granted  fn  appellate  court — Wisconsin. 

812.  Venue  — Change  of  for  bias  or   prejudice — Rules  for  —  Wis- 

consin. 
818.  Venue  —  Change  of — What  can  not  be  done  if  the  second  justice 

refuses  to  act  —  Iowa. 
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Section. 

514  Venae  —  Change  of  —  What  is  necessary  to  effect  it,  and  what  is 
sufficient  evidence  of  the  necessary  facts  —  Indiana. 

515.  Venue  — Change  of — Grantable  only  on  payment  of  costs  ac- 
crued —  Kansas. 

§  429.  Service  of  process  or  appearance  essential  — 
What  is  service  of  process.  —  As  the  service  of  process  or 
a  general  appearance  to  the  action  is  essential  to  the  juris- 
diction of  the  justice,  it  is  appropriate  here  to  furnish  a 
form  of  the  return  which  will  in  a  legal  sense  sufficiently 
indicate  that  the  process  has  been  duly  served.  There  are 
two  forms  of  service,  personal  and  alternative.  What  the 
former  is,  appears  distinctly  enough  from  the  word  used  to 
describe  it.  The  latter  is  authorized  in  many  of  the  States 
and  consists  in  leaving  at  the  residence  of  the  defendant  a 
copy  of  the  writ  with  a  person  of  sufficient  age  and  discre- 
tion, a  member  of  defendant's  family.  In  personal  service 
the  law  is  liberal  in  construing  the  return.  Thus,  in  an  old 
case  in  Alabama,  the  word  "  executed  "  signed  by  the  offi- 
cer was  held  to  be  a  sufficient  return  to  a  summons,  the 
court  saying  that  the  word  implied  that  the  writ  had  been 
executed  according  to  law.1  In  other  States  there  have 
been  like  rulings.3  It  is  much  better,  however,  to  use  a 
fuller  and  more  unquestionable  form.  —  A. 

A. 

(a.)  The  following  adapted  from  the  statutes  of  Illinois  is  a  sufficient 
form  of  an  ordinary  summons  in  a  civil  action :  — 

FORM. 

A B ».  C D . 

STATE  OF , 


COUNTT, 


>**. 


The  State  (or  People  of  the  State)  of  to  any  constable  of  

County  (or  township)  —  Greeting  : 

You  are  hereby  commanded  to  summon  C D to  appear 

before  me  at in township  of county,  on  the day 

l  Mayfleld  v.  Allen,  1  Minor,  Ala.  274. 

*  Commonwealth  v.  Murray,  2  Va.  Gases,  504;  Bridges  v.  Ridley,  2  Lilt.  (Ely.) 
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of        ■    ,  18 — ,  at o'clock  a.  m.  (or  p.  m.)  to  answer  the  com- 
plaint ol  A B lor  a  failure  to  pay  him  the  sum  of  

dollars  which  he  claims  as  due  to  him  by  the  said  C D (here 

state  briefly  the  cause  of  action  as  "on  a  note"  or  "on  an  open  ac- 
count ").    And  yon  will  hereof  make  due  return  as  the  law  directs. 

Given  under  my  hand  this day  of ,  A.  D.,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

It  Is  essential  of  course  in  States  in  which  there  are  no  fixed  terms  of 
justices'  courts  that  the  statutory  period  should  exist  between  the  date 
of  the  summons  or  its  issuance,  and  the  day  on  which  the  defendant  is 
required  to  appear  so  that  the  officer  shall  have  time  to  serve  the  process. 

He  should  always  do  so  by  reading  It  to  the  defendant  and  Indorse 
upon  it  his  return  in  the  following  — 

FORM. 

Came  to  hand  on  the day  of ,  18—.    Executed  by  reading 

the  within  summons  to  C D the  defendant  therein  named  on 

the day  of ,  18—. 

(8igned)         S T ,  Constable  of Township  in County. 

§  430.  Appearance — What  is  a  general  and  what  a 
special  appearance  —  Nebraska.  —  It  is  a  well  settled 
principle  of  practice  that  a  general  appearance  of  a  defend- 
ant is  a  waiver  of  all  defects  in  the  service  of  process.  A 
special  appearance  for  certain  purposes  only,  does  not 
operate  to  waive  such  defects.  These  certain  purposes, 
however,  must  be  such  as  contemplate  opposition  to  the 
jurisdiction  of  the  court,  and  its  right  to  proceed  with  the 
case  at  all.  An  appearance  for  the  purpose  of  filing  a 
motion  requiring  the  plaintiff  to  give  security  for  costs  is 
not  an  appearance  of  that  character,  it  is  an  appearance 
to  the  action  because  it  distinctly  contemplates  the  con- 
tinuation of  the  case,  and  a  defendant  who  appears  and 
makes  such  a  motion  in  a  case  in  a  justice's  court  and 
afterwards  absents  himself  is,  nevertheless,  before  the  court, 
judgment  is  properly  rendered  against  him,  and  should  not 
vacated  as  having  been  rendered  "  in  his  absence."  1  —  B. 

l  Raymond  v.  Strive,  14  Neb.  230. 
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B. 

(a.)  The  following  is  a  good  form  for  the  entry  on  the  docket  of  the 
justice  of  the  general  appearances :  — 

FORM. 

This day  of ,  18—,  C D appeared  to  the  action 

of  A B against  him,  pending  before  me. 

E F ,  Justice  of  the  Peace. 

If  the  appearance  is  special  the  entry  should  be  in  the  following  — 

FORM. 

This  day  of  ,  18—,  C D ,  defendant  in  the 

action  of  A B v.  C D appeared  specially  and 

moved  (here  state  briefly  the  motion  of  the  defendant  and  add  the  jus- 
tice's ruling  on  the  point  made). 

Signed  as  above. 

If  the  appearance  is  by  attorney  it  should  be  so  stated  with  the  name 
of  the  attorney. 

(ft.)  It  may  be  as  well  to  Insert  here  a  suitable  form  for  the  oath  to  be 
administered  to  a  witness :  — % 

FORM. 

You  swear  that  the  evidence  you  will  give  as  to  the  matters  in  differ- 
ence between  A B ,  plaintiff,  andC D ,  defendant, 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So  help 
you  God. 

If  the  witness  is  a  Quaker,  or  otherwise  under  the  law  entitled  to  affirm, 
that  word  will  be  substituted  for  "  swear"  in  the  foregoing  form. 

§  431.  Appearance  —  General  and  special  —  Effect  of 
each  respectively  —  Kansas.  —  The  rule  that  an  appear- 
ance of  a  defendant  to  the  merits  cures  all  defects  in 
the  service  of  process,  does  not  apply  when  the  appear- 
ance is  special  and  only  after  judgment  and  for  the  purpose 
of  moving  to  set  aside  that  judgment  as  void  for  want  of 
service  of  process.  Such  an  appearance  cannot  make  valid 
a  void  judgment,  or  operate  to  ratify  illegal  acts.  And 
this  rule  operates  as  well  in  the  qourts  of  justices  as  in 
courts  of  general  jurisdiction.1 

l  Shaw  v.  Rowland,  32  Kan.  154 ;  Beery  v.  Conklin,  23  Kan.  460.  Cohen  v.  Trow- 
bridge, 6  Kan.  385. 

294 


CH.  IX.]  JUSTICES'  COURTS  —  TRIAL.  §    434 

§  432.  A  general  appearance  waives  objections  to  serv- 
ice of  process  —  Effect  of  going  to  trial  after  a  special 
appearance  —  Missouri.  — If,  after  appearing  specially,  a 
defendant,  having  ineffectually  moved  to  dismiss,  proceeds 
with  the  trial,  he  thereby  confers  upon  the  court  the  juris- 
diction which  he  denied  it  to  possess  by  his  motion  to 
dismiss.  A  party  must  either  appear  at  the  trial  and 
abide  the  consequences,  or  not  appear  at  all.1 

§  433.  What  is  waived  by  appearance  and  by  appeal  — 
Missouri.  —  It  is  well  settled  that  a  defendant  waives  the 
objection  of  want  of  service  of  the  summons  by  a  general 
appearance  to  the  action.  A  fortiori,  he  waives  these 
objections  by  an  appeal  to  the  circuit  court  from  the  judg- 
ment which  the  justice  has  rendered  against  him.  By  such 
an  appeal  he  submits  himself  to  the  jurisdiction  of  the 
circuit  court  for  all  the  purposes  of  the  action.2 

§  434.  Appearance  —  What  is  a  general,  and  what  is 
a  special  appearance  —  When  the  latter  is  inadmissi- 
ble —  Indiana.  —  After  a  general  appearauce  to  the  action, 
a  special  appearance  for  the  purpose  of  objecting  to  the 
sufficiency  of  the  summons  is  inadmissible.  Appearing 
and  moving  for  a  continuance  is  a  general  appearance,  and 
precludes  a  subsequent  special  appearance  to  impugn  the 
sufficiency  of  the  process.  And  although  an  appeal  to  the 
circuit  court  carries  up  the  whole  case,  and  the  trial  is 
de  novo,  an  objection  to  the  summons  cannot  be  made  by 
motion  in  that  court.  The  object  of  process  is  to  bring 
the  parties  into  court,  and  when  that  is  accomplished,  of 
which  a  general  appearance  is  conclusive  evidence,  it  has 

l  Krouski  v.  Missouri,  etc.,  Co.,  77  Mo.  862;  Tower  v.  Moore,  52  Mo.  118!  Griffin  v 
Van  Meter,  53  Mo.  430;  Smith  v.  Monks,  55  Mo.  106;  Keppstein  v.  Insurance  Co.,  57 
Mo.  86 ;  Huff  v.  8hepherd,  58  Mo.  241 ;  Peters  v.  B.  B.  Co., 59  Mo.  406 ;  Hulett  v.  Nugent, 
71  Mo.  131. 

*  Berkley  v.  Kobes,  13  Mo.  App.  502;  Glbbs  v.  Pacific,  etc.,  Co.,  11  Mo.  App.  459; 
BUckman  v.  Cowen,  11  Mo.  App.  589;  Rev.  Stats.  Mo.  (1879),  §  3052. 
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performed  its  mission.1  And  when  an  objection  is  made 
to  a  summons  it  should  specify  wherein  it  is  defective. 
The  objection  simply  that  it  is  insufficient  is  too  general 
and  indefinite  to  be  considered .* 

§  435.  Practice  —  Effect  of  general  appearance  —  Fil- 
ing a  bill  of  particulars  is  a  general  appearance  — 
Ohio.  —  Filing  a  bill  of  particulars  of  a  set-off  by  the 
defendant  is  a  general  appearance.  But  the  fact  of  such 
filing  must  be  proved  by  the  transcript  of  the  justice's  record. 
Parol  evidence  is  not  admissible,  either  in  lieu  or  in  aid 
of  such  record  evidence.  The  proper  mode  of  supplying 
an  omission,  if  any  such  there  be  in  the  justice's  transcript, 
is  to  suggest  in  the  appellate  court  a  diminution  of  the 
record,  and  procure  an  order  directed  to  the  justice 
requiring  him  to  send  up  a  more  complete  record,  and  the 
same  purpose  is  answered  if  the  justice,  without  the  com- 
pulsion of  such  an  order,  files  a  transcript  duly  certified  to 
be  perfect.3 

§  436.  Appearance  of  defendant  by  unauthorized  at- 
torney is  no  appearance  —  New  York. — If  an  attorney 
appears  for  a  defendant  in  the  court  of  a  justice  without 
authority  from  hie  pretended  client,  the  defendant  is  not 
concluded  by  such  proceeding.  Such  an  appearance  is 
no  appearance  at  all,  so  far  as  the  defendant  is  con- 
cerned, and  he  can  thereafter  raise  any  question  or  make 
any  defense  that  he  might  have  done  had  no  such  appearance 
been  made.4 

§  437.  Practice — Appearance  confers  Jurisdiction  — 
Illinois.  — In  Illinois,  the  appearance  of  both  parties  before 

'   i  Sargeant  v.  Flaid,  90  Ind.  601, 

*  Sargeant  v.  Flaid,  supra;  Campbell  v.  Swasey,  11  Ind.  70;  Hadley  v.  Gotridge, 
58  Ind.  802. 

3  Godfred  v.  Godfred,  80  Ohio  St.  68. 

*  Miller  v.  Larmon,  88  How.  Fr.  417. 
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a  justice  and  their  submission  of  the  matter  in  controversy 
confers  upon  him  jurisdiction,  both  of  the  parties  and  the 
subject-matter  of  the  action.  This  is  held  in  a  case  in 
which  the  proceedings  were  commenced  by  process  issued 
by  a  person  who  was  not  a  justice,  but  who  assumed  to  be 
a  justice,  and  who  granted  a  change  of  venue  to  the  justice 
who  tried  the  cause.1 

§  438.  Waiver  —  Appearance  and  demurrer  waives  ex- 
ception to  jurisdiction  of  party — Wisconsin.  —  In  Wis- 
consin, by  the  charter  of  a  city,  its  police  justices  were 
endowed  with  "exclusive  jurisdiction  of  all  cases  cogniz- 
able before  a  justice  of  the  peace  in  which  the  city  is  a 
party,"  and  in  its  construction,  it  was  held  that  the  provis- 
ion was  for  the  benefit  of  the  city,  could  be  waived  by  it, 
and  was  a  restriction  upon  the  jurisdiction  of  justices  of 
the  peace  in  respect  to  the  party  to  the  action,  and  not  in 
respect  to  the  subject-matter  thereof.  And  if,  in  an  action 
before  a  justice,  the  city  appears  and  interposes  a  demurrer 
to  the  complaint,  it  there  makes  a  full  appearance,  and 
waives  its  right  to  be  sued  exclusively  before  its  police 
justice.2 

§  439.  Jurisdiction  —  What  is  an  appearance  which 
will   confer  jurisdiction   of   the   person  —  Iowa.  —  The 

rule  is  in  Iowa  that  where  a  justice  has  jurisdiction  of  the 
subject-matter  of  an  action,  the  parties  will  confer  juris- 
diction of  their  persons  if  they  appear  before  him ;  and 
this,  although  he  has  previously  granted  a  change  of  venue. 
And  an  attorney  who  appears  upon  a  trial  and  cross- 
examines  the  plaintiff's  witnesses  makes  a  general  appear- 
ance for  the  defendant,  although  in  good  set  terms  he 
disclaims  appearing  for  the   defendant.     A  party  cannot 


l  Graves  v.  Shoefelt,  60  111.  461. 
*  Coffee  v.  City,  etc,  36  Wis.  12L 
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have  the  benefit  of  appearing,  and  by  disclaiming  secure 
the  benefit  of  not  appearing.1 

§  440.  Appearance  —  Filing  an  appeal  bond  is  an  ap- 
pearance—  What  is  waived  by  an  appeal  —  Illinois. — 

When  a  defendant  files  an  appeal  bond,  and  takes  an  ap- 
peal from  a  judgment  rendered  by  a  justice,  he  thereby 
enters  his  appearance  to  the  cause  in  the  circuit  court, 
and  by  so  doing  waives  all  defects  in  the  process,  the  want 
of  process,  defects  in  the  service  of  process,  or  want  of 
service  before  the  justice.  It  is  certainly  the  duty  of  the 
justice  in  case  of  an  appeal  to  return  the  summons,  with  the 
bond  and  transcript  to  the  circuit  court,  but  his  failure  to 
do  this,  in  no  degree  impairs  the  rights  of  the  defendant,  or 
the  jurisdiction  of  the  circuit  court  to  try  and  determine 
the  cause.  That  is  fixed  by  the  appeal,  so  far,  certainly,  as 
the  appellant  is  concerned.9 

§  441.  Appearance  —  If  special  the  object  must  be 
special  —  If  a  general  motion  is  made,  the  appearance  is 
general — Nebraska. — It  is  essential  to  a  special  appearance 
for  the  purpose  of  challenging  the  jurisdiction  of  a  justice 
over  the  person  of  a  defendant,  that  the  motion  which  the 
defendant  makes  upon  such  special  appearance  shall  point 
out  specifically  the  defect  or  error  complained  of.  The 
reason  of  the  objection  must  be  fully  stated,  objections 
which  are  purely  technical  are  not  favored,  and  the  party 
objecting  must  be  himself  clear  of  fault.  The  application 
must  be  single  and  unconnected  with  any  other  proposed 
proceeding,  or  it  will  be  taken  as  a  general  appearance  and 
treated  accordingly.  Thus,  if  a  party,  making  a  special 
appearance  to  contest  the  jurisdiction  of  the  justice  over  his 
person,  objects  also  to  the  person  of  the  justice,  and  files 


1  Kahn  v.  Greer,  87  Iowa,  627. 

2  Buellner  v.  Norton,  etc.,  Co.,  90111.  415. 
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an  affidavit  for  a  change  of  venue  for  the  hearing  of  his  mo- 
tion, he  thereby  appears  generally  and  defeats  utterly  his 
whole  enterprise.1 

§  442.  Practice — When  appearance  by  attorney  hag 
been  entered  and  withdrawn,  defendant  is  entitled  to  a 
fresh  notice — Michigan.  —  Where  there  has  been  no 
personal  service  of  process  in  a  case  pending  in  a  justice's 
court,  and  an  attorney  appears  for  the  defendant,  the  jus- 
tice is  of  course  authorized  to  accept  such  appearance,  and 
make  the  appropriate  entries  on  his  docket.  If,  however, 
before  the  trial  the  attorney  sees  fit  to  withdraw  his  ap- 
pearance, and  the  justice,  at  his  instance,  erases,  the  entry  of 
his  appearance,  he  cannot  afterwards  re-instate  the  entry, 
and  after  hearing  the  case  ex  parte,  give  judgment  for  the 
plaintiff.  After  the  entry  of  appearance  had  been  erased 
at  the  instance  of  the  attorney,  the  defendant  was  entitled 
to  a  fresh  notice  of  the  justice's  intention  to  proceed  with 
the  case.2 

§  443.  Effect  of  general  and  of  special  appearance  — 
Effect  of  appeal  upon  Jurisdiction —  Missouri.  —  If  a  judg- 
ment by  default  has  been  rendered,  an  appearance  and  a  gen- 
eral motion  to  set  aside  the  judgment,  operates  as  a  waiver  of 
all  defects  of  the  process  and  gives  jurisdiction  of  the  per- 
son.8 And  if  the  defendant  shall  appeal  from  an  ad- 
verse judgment  of  a  justice  to  the  circuit  court,  such  an  ap- 
peal dispenses  with  the  necessity  of  a  regular  summons 
before  the  justice.  The  circuit  court  by  the  appeal  be- 
comes possessed  of  the  cause  with  power  to  hear,  try,  and 
determine  it  without  regard  to  imperfections  in  the  original 
summons.4 

i  Freeman  v.  Burks,  16  Neb.  828;  Gleghorn  v.  Waterman,  16  Neb.  228. 
«  King  v.  McKennie,  51  Mich.  461. 

*  Boulwaro  v.  Chicago,  etc.,  Co.,  79 Ho.  494 ;  Gant  v.  Chicago,  etc.,  Co.,  79  Mo.  602. 

*  Rer.  Stats.  Mo.   (1879), f  3062;  Gant  v.  Chicago,  etc.,  Co.,  supra;  Fitterllng  v. 
Missouri,  etc,.  Co.,  79  Mo.  604. 
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§  444.  Effect  of  appearance  —  Judgment  by  default  — 
Proof  of  claim  to  be  made  —  Presumption  that  justice 
did  his  duly  —  Certiorari  —  Arkansas.  —  Consenting  to  a 
continuance  of  the  cause  is  a  general  appearance  and  a 
substantive  act  which  precludes  the  defendant  from  object- 
ing to  the  regularity  of  the  process  or  of  its  service.1  If, 
after  such  an  appearance  a  justice  proceeds  to  enter  judg- 
ment by  default  against  the  defendant,  his  docket  showing 
that  the  judgment  was  upon  an  account  filed  with  the 
justice,  but  not  showing  that  the  account  was  proved,  the 
judgment  cannot  on  that  account  be  quashed.  It  is,  of 
course,  the  duty  of  a  justice  in  such  a  case  to  have  the 
account  proved  before  rendering  his  judgment,  but  not  to 
note  the  proof  on  his  docket.  The  presumption  of  law  is, 
in  the  absence  of  proof  to  the  contrary,  that  the  justice 
did  his  duty ;  that  he  required  the  account  to  be  proved, 
and  that  it  was  proved  before  the  judgment  was  rendered.2 
And  if  a  justice  had  rendered  judgment  without  evidence 
to  support  it,  such  judgment  is  not  therefore  void  or  so 
irregular  as  that  it  can  be  quashed  upon  certiorari.  The 
remedy  of  the  painty  aggrieved  is  an  appeal.8  The  proper 
order  upon  certiorari  is,  in  Arkansas  (and  elsewhere),  to 
quash  or  affirm  the  judgment ;  the  cause  cannot  be  tried 
anew,  as  in  case  of  appeal  from  an  inferior  to  the  circuit 
court,  nor  can  the  judgment  be  reversed  and  the  cause 
remanded  for  a  new  trial.4 

§  445.  Practice  —  Personal  presence  of  parties  not 
essential  to  validity  of  interlocutory  orders  —  Kansas. — 

When  a  justice  has  obtained  jurisdiction  of  the  subject- 

1  St.  Louie,  etc.,  Co.  v.  Barnes,  35  Ark.  96;  Bogen  v.  Conway,  4  Ark.  70;  State 
Bank  v.  Walker,  14  Ark.  235. 

2  St.  Louis,  etc.,  Co.  v.  Barnes,  supra;  Haynes  v.  Butler,  80  Ark.  TO;  Stewart  v. 
Houston,  25  Ark.  811. 

3  St  Louis,  etc.,  Co.  v.  Barnes,  tupra;  Allston,  Ex  parte,  17  Ark.  580 ;  Hill  v.  Steele* 
17  Ark.  440. 

*  St.  Lonis,  etc.,  Co.  t>.  Barnes,  supra. 
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matter  of  the  controversy  and  of  the  parties  to  it,  the 
personal  presence  of  the  parties  is  not  essential  to  the 
validity  of  bis  interlocutory  orders.  Thus,  where  a  defend- 
ant filed  in  the  justice's  office  in  his  absence,  but  in  the 
presence  of  another  justice,  the  papers  necessary  to  set 
aside  a  judgment  by  default,  his  presence  was  not  necessary 
when  the  first  justice,  returning  to  his  office,  entered  the 
proper  order  setting  aside  the  default  and  fixing  a  day  for 
the  trial.     The  proceeding,  though  irregular,  was  not  void.1 

§  446.  Jurisdiction  —  Objection  to  in  justice's  court 
must  be  distinct  and  definite. — Nebraska. — When  a 
defendant  in  an  action  commenced  in  the  court  of  a  justice 
wishes  to  make  an  objection  to  the  jurisdiction  of  the  court, 
he  must  make  it  distinct  and  definite,  and  specify  the  defi- 
ciencies upon  which  he  relies.  That  "  no  proper  notice 
was  served  upon  the  defendant,"  is  not  a  sufficient  allega- 
tion that  there  was  no  service  of  process,  especially  when 
the  record  shows  service  of  process.2 

§  447.  The  law  of  recoupment,  set-off,  and  counter- 
claim. — Missouri.  — The  rule  as  to  recoupment,  counter- 
claim, or  set-off  in  actions  before  justices  is  this,  as  very 
lucidly  stated  by  the  Supreme  Court  of  Missouri :  4<  In  an 
action  before  a  justice  the  defendant  may  recoup  on  ac- 
count of  any  liability,  whether  in  contract  or  tort,  arising 
out  of  or  connected  with  the  demand  sued  on,  which  goes  to 
abate  or  reduce  the  amount  claimed,  by  showing  a  partial 
failure  of  consideration,  or  that  the  damages  are  not  as  great 
as  claimed  by  plaintiff.  This  is  strictly  a  defensive  recoup- 
ment, and  the  justice  has  jurisdiction  to  entertain  it  if  he 
has  jurisdiction  of  plaintiff 's  demand,  of  which  it  is  an  inci- 
dent. But  if  the  defendant  asks  to  recoup  on  account  of  a 
cause  of  action  existing  in  his  favor,  which  admits  the  value 

1  Bates  v.  McConnell,  83  Kan.  1. 
*  Smelt  v.  Knapp,  16  Neb.  53. 
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and  amount  of  plaintiff's  demand,  the  court  cannot  enter- 
tain it  by  way  of  recoupment  or  counter-claim,  unless  it 
has  jurisdiction  to  entertain  the  cause  of  action  upon  which 
the  cross-damages  are  claimed.  If  the  real  character  of 
the  cross-demand  is  such  that  the  justice  could  not  enter- 
tain jurisdiction  of  it  if  the  defendant  were  suing  upon  it, 
then  he  certainly  cannot  entertain  it  when  asserted  by  a 
defendant  before  him,  however  close  it  may  appear  to  be 
connected  with  plaintiff 's  cause  of  action.  Neither  can  the 
true  character  of  the  cross-demand  be  changed  by  the  de- 
fendant declining  to  ask  judgment  for  any  possible  excess 
in  his  favor.'' 

Thus,  a  plaintiff  sued  for  ninety  dollars  for  work  smd 
labor,  and  the  justice  had  jurisdiction  of  claims  of  that  de- 
scription to  that  amount.  The  defendant  proposed  to  recoup 
a  claim  for  ninety  dollars  for  a  tort,  damages  to  personal 
property  wholly  disconnected  with  the  work  and  labor. 
The  justice's  jurisdiction  of  independent  actions  for  dam- 
ages to  personal  property  at  that  time  only  included  claims 
of  fifty  dollars  or  less.  The  court  held  that  the  justice 
could  not  take  jurisdiction  of  the  proposed  counter-claim.1 

§  448.  What  it  is  necessary  to  aver  in  actions  against 
railroads  in  justices'  courts  —  Indiana.  — In  Indiana  the 
general  rule  is  that  to  recover  against  a  railroad  company 
for  killing  stock,  the  complaint  must  aver  that  the  road  was 
not  fenced  at  the  point  where  the  cattle  entered  upon  it. 
This  rule  is  always  enforced  in  cases  which  originate  in  the 
circuit  court.2  It  is,  however,  held  that  in  an  action  orig- 
inating in  a  justice's  court,  it  is  not  necessary  to  make  such 
an  averment.3    And  a  complaint  good  in  the  justice's  court 

i  Emery  v.  St.  Lonis,  etc.,  Co.,  77  Mo.  839,  and  cases  cited. 

9  Indianapolis,  etc.,  Co.  v.  Sims,  72  Ind.  496;  Jeffersonvllle,  etc,  Co.  v.  Lyon,  Tl 
Ind.  107;  Toledo,  etc.,  Co.  v.  Stevens,  03  Ind.  887;  Ohio,  etc,  Co.  v.  Miller,  46  lad 
216. 

*  Indianapolis,  etc.,  Co.  v.  Sims,  supra;  Indianapolis,  ete.,  Oo.  v.  Adkins,  23  Ind. 
840;  Ohio,  etc,  Co.  v.  Miller,  supra;  Toledo,  etc.,  Co.  v.  Stevens,  supra. 
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is  good  on  appeal.  An  amendment  in  the  circuit  court  does 
not  necessarily  change  the  character  of  the  pleading,  nor 
take  it  out  of  the  rules  which  apply  to  pleadings  on  appeal 
from  justices.1 

§  449.  Offer  of  Judgment  by  defendant  —  Proceedings 
upon  such  offer  and  consequences  as  to  costs  —  New 
York.  —  It  has  been  elsewhere  said  that  jurisdiction  can 
only  be  secured  by  due  process  of  law,  and  a  compliance 
with  the  substantial  requisites  prescribed  by  the  statutes 
of  the  State.9  In  some  of  the  States,  however,  the  law, 
in  order  to  reduce  the  costs,  has  abbreviated  the  ordinary 
process.  Tn  New  York,  after  the  actual  return,  executed, 
of  process  emanating  from  a  justice's  court,  the  defendant 
may  make  an  offer  of  a  judgment,  and  if  his  offer  is 
accepted  by  the  plaintiff,  whose  decision,  however,  must 
be  immediate,  the  justice  may  file  the  offer  and  acceptance 
and  render  a  judgment  immediately.  If  the  offer  is 
declined  and  the  judgment  upon  the  trial  does  not  exceed 
the  offer,  the  defendant  by  bis  offer  saves  himself  further 
costs.  It  has  been  held  that  the  offer  must  be  made  before 
an  answer  has  been  filed,  after  the  actual  return  of  the 
process,  but  not  necessarily  after  the  return  day.8  —  C. 

C. 

The  offer  of  a  defendant  to  allow  judgment  to  be  rendered  against 
him,  may  be  made  in  the  following  — 

FOKM. 

A B t>.  C D . 

Before  E F ,  Justice  of  the  Peace. 

C D— — ,  the  defendant  in  this  case  appears  and  says  that  he 

is  willing,  if  the  plaintiff  assents,  that  judgment  be  rendered  against 

him  for  the  sum  of dollars  and  costs  to  this  date. 

Signed  C D 


or  C D , 

By  W R ,  Attorney. 


l  Indianapolis,  etc.,  Co.  v.  Sims,  supra, 

9  Drake  v.  State,  68  Ala.  510;  Sheldon  v.  Newton,  8  Ohio  St.  494. 

8  Fowler  v.  Haynes,  91 N.  Y.  846. 
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If  the  plaintiff  assents  he  says  so  In  very  plain  terms,  and  judgment  is 
therefore  rendered  accordingly  by  the  justice. 

§  450.  Practice — When  plaintiff  can  dismiss  his  ac- 
tion —  When  he   cannot  —  Counter-claim  —  Iowa.  —  A 

plaintiff  may  at  any  time  before  any  pleadings  are  filed  by 
the  defendant  dismiss  his  action,  and  the  latter  has  no 
cause  of  complaint  because  he  does  so.  This  right  is 
absolute  and  without  conditions  or  restrictions.  After  a 
counter-claim  has  been  filed  plaintiff  cannot  dismiss  his 
action  and  thus  prevent  a  trial  thereon.  Thus,  a  suit  had 
been  begun  by  attachment  against  several  defendants,  and 
before  the  .day  fixed  for  trial  and  before  a  plea  or  counter- 
claim had  been  entered  by  either  of  the  defendants,  the 
plaintiff  having  received  satisfaction  from  one  of  them, 
dismissed  his  suit,  and  the  justice  indorsed  the  papers  in 
the  case  thus :  "  The  case  settled  out  of  court  and  my  fees 
paid,  to  wit. :  $1.75."  It  was  held  that  this  ended  the 
case,  and  that  the  judgment  subsequently  rendered  by  the 
justice  on  a  counter-claim  afterwards  filed  by  one  of  the 
defendants  was  erroneous,  the  justice  having  no  jurisdiction 
of  the  plaintiff.1 

§  451.  Practice  —  After  answer  filed  defendant  can 
have  no  advantage  of  a  motion  previously  made  to  dis- 
miss for  want  of  prosecution  —  Iowa.  —  It  is  held  in  Iowa 
that  if  a  defendant  in  a  justice's  court  moves  to  dismiss  the 
cause  for  want  of  prosecution  by  the  plaintiff,  and  after  his 
motion  is  overruled,  and  the  case  adjourned  to  a  future  day, 
appears  upon  that  day  and  files  his  answer,  and  moves  for 
a  change  of  venue,  he  thereby  waives  his  motion  to  dismiss, 
and  can  take  no  advantage  of  it  upon  a  subsequent  appeal 
to  the  circuit  court.2 

§  452.  Practice  —  When  pleadings  must  be  filed  —  Ad- 
journment —  Effect  of  —  Minnesota.  —  In  Minnesota  the 

l  Holmes  v.  Hull,  48  Iowa,  177. 
3  Rahn  v.  Greer,  87  Iowa,  627. 
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right  to  plead  in  an  action  before  a  justice. must  be  exer- 
cised on  the  return  day  of  the  process,  or  on  such  a  day 
within  one  week  thereafter  as  may  be  appointed  by  the  jus- 
tice with  the  consent  of  the  parties.  And  if  a  defendant, 
without  securing  his  right  to  plead,  consents  to  an  adjourn- 
ment of  the  case  beyond  the  week,  his  right  to  answer  is 
gone  and  the  pleadings  are  closed.  When  the  pleading  are 
closed  either  by  the  filing  of  defendant's  answer,  or  the  for- 
feiture of  his  right  to  file  it,  the  justice  can  grant  an  ad- 
journment upon  the  application  of  the  plaintiff,  and  without 
the  consent  of  the  defendant,  of  one  week  or  less,  and  if 
the  application  is  supported  by  an  affidavit,  to  any  time  not 
exceeding  thirty  days.1 

§  453.  Practice  —  Amount  of  demand  to  be  indorsed 
on  complaint  —  Judgment  must  not  exceed  that 
amount  —  Remittitur  —  Illinois.  —  In  Illinois  the  law  re- 
quires the  plaintiff  in  an  action  originating  before  a  justice 
to  indorse  on  his  summons  the  amount  of  his  claim,  such 
indorsement  being  the  equivalent  of  the  ad  damnum  clause 
of  a  common-law  declaration,  and  like  that,  controls  the 
recovery.  And  it  is  error  to  render  a  judgment  for  more 
than  the  amount  so  indorsed  on  the  process,  but  that  error 
may  be  cured  by  remittitur  in  the  trial  court,  although  it  is 
too  late  if  the  application  is  made  in  the  supreme  court.' 

§  454.  Practice  —  Detinue  —  Rule  of  practice  and 
pleading  in  that  action  —  Alabama.  —  In  Alabama  it  is  the 
law  that  an  action  of  detinue  in  a  justice's  court  stands  for 
trial  at  the  return  term  of  the  warrant,  unless  cause  be 
shown  for  a  continuance.  The  pleas  in  that  court  need  not 
be  in  writing  unless  they  are  of  such  a  nature  that  they  must 
be  verified,  and  they  must  refer  to  the  trial  term  of  the 

l  O'Brien  v.  Pomeroy,  22  Minn.  130. 
»  Toledo,  etc.,  Co.  v.  Pence,  71  111.  174. 
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cause.  A  plea  in  abatement  must  be  in  writing,  verified  by 
affidavit  and  filed  at  the  first  term.  After  a  general  con- 
tinuance, plaintiff  being  in  no  default,  matter  existing  and 
which  could  have  been  pleaded  at  a  previous  term,  can  not 
be  pleaded  in  abatement.  Joining  in  a  general  continuance 
is  an  abandonment  of  any  matter  in  abatement  then  exist* 
ing.  And  this  right  once  abandoned  in  a  justice's  court 
can  not  be  revived  in  the  circuit  court  upon  appeal.1 

455.  Statute  of  limitations — When  it  need  not  be 
be  pleaded  —  Rule  in  such  a  ease  in  appellate  court  — 
Kansas.  —  In  Kansas,  it  is  not  necessary  that  the  statute  of 
limitations  should  be  specially  pleaded  in  a  justice's  court, 
or  that  the  question  should  be  raised  by  demurrer.  The 
defense  may  be  made  by  objecting  on  the  trial  to  evidence 
introduced  for  the  purpose  of  proving  a  claim  barred  by 
the  statute.  And  when  a  case  is  appealed  from  the  justice's 
court  to  the  district  court,  it  should  be  there  tried  so  far, 
at  least,  as  the  statute  of  limitations  is  concerned,  in  the 
same  manner  as  it  would  be  tried  in  the  justice's  court.9 

§  456.  Practice  —  Amendment  —  Liberality  of  the  law 
to  Justices  in  the  matter  of  amendment  —  Mississippi.— 

The  law  is  very  liberal  to  justices  in  the  matter  of  amend- 
ment to  their  process  and  other  legal  instruments  which  they 
may  execute  in  the  discharge  of  their  official  duties.  Thus 
a  writ  of  seizure  was  issued  by  a  justice,  returnable  to  the 
circuit  court,  but  he  omitted  to  append  to  the  affidavit  of 
the  plaintiff  the  customary  "jurat"  and  his  own  signature 
thereto.  Upon  motion  in  the  circuit  court  to  dismiss  the 
writ  for  want  of  an  affidavit,  the  justice  was  allowed  to 
amend  the  affidavit  by  signing  the  name  to  the  jurat,  in 


l  Noles  v.  Marable,  50  Ala.  806;  Thompson  v.  Clopton,  31  Ala.  647;  Lampley  *. 
Beavers,  26  Ala.  684 ;  Vanghan  v.  Boblnaon,  28  Ala.  619. 
*  banford  v.  Shepard,  14  Kan.  228. 
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open  court  and  upon  his  statement  that  the  oath  had  been 
duly  administered.1 

(a.)  The  following  form  may  be  used  by  the  justice  in  permitting 
amendments  of  pleadings  by  parties :  — 

FORM. 
A B v.  C D . 


Before  £ F ,  Justice  of  the  Peace. 

It  is  ordered  that (plaintiff  or  defendant),  be  permitted 

to  amend  his  (state  the  document  as  petition,  answer,  etc.),  as  follows 
(state  the  substance  of  the  proposed  amendment.  If  the  amendment  Is 
permitted  on  conditions,  as  on  the  payment  of  costs,  the  entry  should 
show  the  condition) . 

Signed  E F ,  Justice  of  the  Peace. 

§  457.  Amendment  —  Mistakes  that  can  not  be  cor- 
rected in  ciTil  and  in  criminal  proceedings  —  Alabama.  — 

It  is  a  well  established  rule  that  the  proceedings  of  justices' 
courts  are  construed  by  the  law  with  great  liberality.  The 
consequence  is  that  a  very  full  power  of  amendment  can  be 
exercised  by  those  tribunals,  as  well  as  by  appellate  courts 
in  cases  which  come  up  from  them.  Of  course,  the  parties 
to  an  action,  brought  in  a  justice's  court,  can  not  be  changed 
either  in  that  court  or  in  the  circuit  court  upon  appeal,  but 
a  mistake  or  omission  in  the  description  of  the  parties  may 
be  corrected  or  supplied  in  either.  Thus,  if  the  plaintiff's 
complaint  described  him  by  the  initials  of  his  Christian 
name,  the  full  Christian  name  may,  in  the  circuit  court,  be 
substituted  for  the  initials.8 

And  if  in  a  criminal  prosecution,  under  the  authority  of 
a  statute,  before  a  justice,  the  imperfection  of  the  charge  is 
not  objected  to,  and  the  case  goes  up  by  appeal  to  the  cir- 
cuit court,  and  is  there  tried  de  novo,  the  complaint  may  be 
so  amended  as  to  charge  the  offense  intended  to  be  charged. 

1  Hartaell  v.  Myers,  57  Miss.  136. 

2  Sooth,  etc.,  Co.  v.  Saudi,  70  Ala.  489. 
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The  statement  that  the  defendant  "  killed  a  hog,  the  prop- 
erty of  Jacob  Albritton,  worth  about  ten  dollars,"  charged 
no  offense  at  all,  but  as  it  was  not  objected  to  in  the  court 
below,  the  appellate  court  permitted  it  to  be  so  amended  as 
to  charge  that  the  defendant  did  "  unlawfully  or  wantonly 
kill,  disable,  or  destroy/'  etc.,  which  did  charge  an  offense 
within  the  terms  of  the  statute.1 

§  458.  Amendment  —  Boles    of,    liberal — Permitted 
whenever  enough  appears  to  amend  by — Michigan. — 

The  rules  controlling  the  construction  of  the  proceedings 
of  justices'  courts  are  liberal.  The  right  of  amendment  is 
recognized  whenever  enough  appear  in  the  record  to  amend 
by,  and  omissions  are  supplied  whenever  it  is  apparent 
what  it  is  that  was  omitted.  In  a  proceeding  to  recover 
possession  of  land  the  defendant's  name  was  omitted  in  the 
complaint  in  the  clause  stating  that  "  the  said  — — —  holds 
the  same  unlawfully,"  etc.,  the  court  held  that  as  there 
was  enough  in  the  complaint  to  supply  the  name  the  omiss- 
ion was  not  a  jurisdictional  defect.  Other  minor  omissions 
and  irregularities  are  equally  harmless.  The  delay  of  the 
constable  to  return  the  summons  until  an  hour  or  more  after 
the  time  fixed  for  the  trial  was  held  to  be  no  ground  for 
reversing  a  judgment  in  a  case  in  which  the  parties  were 
present  and  neither  was  prejudiced  by  the  delay.2 

§  459.  Practice — Discretion  —  Not  an  abuse  of  judi- 
cial discretion  to  refuse  a  second  amendment  —  Wis- 
consin. — Justices,  like  other  judicial  officers,  are  entrusted 
by  the  law  with  a  certain,  or  more  properly,  perhaps,  an 
uncertain  measure  of  discretion.  Abuse  of  that  discretion 
will  be  corrected  by  appellate  courts.  It  is,  however,  no 
abuse  of  discretion  for  a  justice,  after  having  permitted  the 


1  Blankenshire  v.  State,  70  Ala.  10. 

2  Olson  v.  Muskegon  Circuit  Judge,  59  Mich.  85. 
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defendant  at  an  adjourned  day  of  the  cause,  to  amend  bis 
answer,  to  refuse  at  a  second  adjourned  day  to  allow  an- 
other amendment  by  which  the  defendaut  proposed  to  plead 
the  statute  of  limitations.  And  it  is  not  true  that  all  de- 
fenses stand  upon  an  equal  footing.  The  law  favors  some 
and  exacts  most  stringent  terms  in  support  of  others,  and 
especially  when  an  indulgence  is  asked,  and  there  is  no 
statute  controlling  its  action,  the  court  will  make  discrim- 
inations dependent  on  the  nature  of  the  defense.1 

§  460.  Amendments  —  Permission  to  amend  is  not 
reviewable  on  a  writ  of  error —  Connecticut.  —  In  Con- 
necticut it  is  the  law  that  the  power  of  permitting  amend- 
ments is  conferred  upon  courts.  The  exercise  of  that 
power  is  matter  of  discretion  with  the  court  and  affords  no 
ground  for  a  writ  of  error.2  And  although  the  right  to 
change  pleas  and  plead  anew  is  given  by  law,  the  justice, 
nevertheless,  has  a  certain  measure  of  discretion  in  the 
matter.  The  records  of  a  court  must  be  under  the  control 
of  the  court,  and  not  subject  to  such  alterations  as  the  par- 
ties may  at  any  time  think  it  for  their  interest  to  make, 
because  the  law  gives  them  the  right  to  make  amendments 
and  change  their  pleas." 

§  461.  Amendment  to  promote  substantial  justice  may 
be  made  —  Pleading  —  New  York.  —  In  New  York  it  is 
competent  in  actions  pending  in  the  courts  of  justices  to 
amend  the  pleadings  before  or  during  the  trial,  or  upon 
appeal,  "  when  by  such  amendment  substantial  justice  will 
be  promoted."  It  is  held  that  under  this  principle,  a 
plaintiff  may  amend  his  complaint  by  reducing  the  amount 
demanded  by  him  below  fifty  dollars,  and  this  although  the 


1  Fogarty  v.  Howighton,  28  Wis.  H2;  Jones  v.   Walker,  22  Wis.  220;  Dole  v. 
Northrop,  19  Wis.  249;  Wallace  v.  Zeimett,  27  Wis.  686. 

1  Hollister  v.  Hollister,  38  Conn.  178 ;  Merriam  v.  Landon,  10  Conn.  472. 
8  Hollister  v.  Hollister,  supra. 
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effect  and  perhaps  the  object  of  the  amendment  is  to  deprive 
the  unsuccessful  party  of  the  right  to  a  new  trial  in  the  ap- 
pelate court.  "  Substantial  justice/'  the  court  says,  "can 
not  be  greatly  outraged  by  conforming  the  pleadings  to 
the  proof."  A  litigant  who  can  prove  no  more  than  forty 
dollars  damages,  can  not  reasonably  be  required  to  con- 
tinue to  demand  sixty  dollars.1 

5  462.  Special  appearance  on  one  matter  in  abate- 
ment precludes  subsequent  objection  of  other  matters 
in  abatement — Minnesota.  —  In  Minnesota  it  is  the  law 
that  in  actions  arising  upon  contracts,  the  summons  of  a 
justice  may  be  served  on  the  defendant  in  any  county  ad- 
joining that  in  which  the  justice  resides.  And  if  a  defend- 
ant who  has  been  so  served  in  an  adjoining  county,  the 
service  being  irregular,  "  by  leaving  with  him  a  copy,"  in- 
stead of  "  by  reading  the  same  to  the  defendant,"  makes  a 
special  appearance  solely  on  the  ground  that  the  case  was 
not  one  in  which  service  could  be  made  in  an  adjoining 
county,  such  appearance  precludes  him  from  afterwards  ob- 
jecting to  the  manner  of  the  service.  And  if  the  justice's 
docket  shows  that  the  parties  appeared  before  him  but  does 
not  show  when  they  so  appeared  the  omission  does  not 
affect  the  validity  of  the  judgment.9 

§  463.  Errors  of  misnomer  may  be  amended  — Mis- 
souri. —  The  rules  as  to  misnomer  is  that  service  of  process 
upon  the  right  party  by  a  wrong  name  is  a  good  service 
and  gives  the  court  jurisdiction.  For  equally  strong  rea- 
sons service  in  favor  of  the  right  party  by  the  wrong  name 
is  good.  These  matters  may  be  amended,  and  the  judgment 
taken  in  the  proper  name.  If  a  party  served  by  a  wrong 
name  fails  to  appear  and  make  the  defense,  or  submits  to  a 


l  Jayoox  v.  Pinney,  82  Barb.  844. 
*  Tyrrell  v.  Jones,  18  Minn.  31&. 
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judgment  by  the  wrong  name,  it  will  bind  him  as  effectually 
as  though  rendered  in  the  right  name.1  The  converse  is 
equally  true  and  both  plaintiff  and  defendant  are  bound  by 
the  judgment.9 

§  464.  Amendment  —  Affidavit  may  be  amended,  and 
amendment  relates    back    to  the  filing  —  Missouri.  — 

In  Missouri  a  justice  may,  during  the  pendency  of  an  at- 
tachment suit  and  before  final  judgment,  permit  an  amended 
affidavit  to  be  filed,  the  effect  of  the  amendment  being  to 
justify  the  officer  in  levying  the  attachment.  And  such 
amendment  relates  back  to  the  filing  of  the  original  affi- 
davit and  operates  a  justification  of  the  officer.  And  in  no 
event  could  the  legality  of  the  amendment  be  questioned  in 
a  collateral  proceeding.8 

§  465.  Practice  —  Bnle  as  to  dismissing  suit  which  the 
plaintiff  in  it  did  not  authorize  to  be  brought —  Costs  — 
Kansas.  — When  an  action  is  brought  in  the  name  of  a  per- 
son as  plaintiff  and  it  appears  that  he  did  not  authorize  the 
bringing  of  the  suit,  it  is  competent  and  proper  for  the  jus- 
tice to  dismiss  the  suit  without  prejudice  to  the  (alleged) 
plaintiff,  but  manifest  error  to  tax  him  with  the  costs.  The 
only  reason  for  dismissing  the  suit  at  all  is  because  the  sup- 
posed plaintiff  is  not  before  the  court,  and  no  judgment  of 
any  sort  can  be  rendered  by  any  court  against  a  person  who 
is  not  before  it.4 

§  466.  Default — May  be  set  aside,  but  party  must 
make  his  defense  in  justice's  court  —  Nebraska.  — The 

law  of  Nebraska  provides  that  under  certain  circumstances 
and  in  proper  cases  a  defendant  against  whom  a  judgment 

l  Kronski  v.  Missouri,  etc,  77  Mo.  80S;  Parry  #.  Woodson,  S3  Mo.  M7;  Weber  v. 
Sbllng ,  2  Mo.  App.  16. 

*  Kronski  v.  Missouri,  etc,  Co.,  supra. 

*  8tate  v.  Lynn,  51  Mo.  114. 

*  Town  v.  Green,  33  Kan.  148. 
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by  default  has  been  rendered*  may  upon  conditions  pre- 
scribed by  law  have  the  judgment  set  aside.  This  process, 
however,  cannot  be  indefinitely  repeated.  The  law  does  not 
favor  delays,  and  only  grants  an  extension  of  time  to  pre- 
vent injustice  being  done.  The  defendant  must  act  in  good 
faith  and  be  diligent,  and  he  must  make  his  defense  in  the 
trial  court.  If,  from  circumstances  beyond  his  control,  he 
has  been  deprived  of  the  means  of  making  his  defense,  he 
may  seek  relief  in  a  court  of  equity,1  but  he  cannot  be  per- 
mitted to  omit  to  defend  the  action  and  afterwards  set  up 
his  neglect  as  an  excuse.3  —  E. 

E. 

In  all  the  States  the  justice  has  the  power  for  a  limited  period  after  the 
rendition  of  a  judgment  by  default,  to  set  it  aside  upon  the  party's  show- 
ing good  cause  for  that  action  and  a  compliance  with  the  conditions,  if 
any,  required  by  the  Justice.  The  following  Is  a  suitable  form  for  such  an 
order,  which  should  be  entered  upon  the  docket  of  the  justice :  — 

FORM. 

Upon  the  affidavit  of  C D (and  others  by  name,  if  the  ap- 
plication is  supported  by  other  affidavits),  showing  (state  briefly  the 
ground  of  application),  and  notice  having  been  given  to  the  plaintiff,  it  is 

ordered  that  the   judgment  by  default  rendered  in  favor  of  A 

B against  C D on  the day  of  ,  18 — ,  be 

set  aside,  and  the  case  stand  in  the  same  plight  and  condition  as  before 
said  default. 

This day  of 18  — . 

Signed  E F ,  Justice  of  the  Peace. 

§  467.  Practice  —  Rightof  justice  to  adjourn  his  court 
and  continue  cause — Substitute  justice  —  Vermont. — 

In  Vermont  it  is  the  law  that  a  justice  may  adjourn  his 
court  from  time  to  time  not  exceeding  three  months.    This 


i  Smythe  v.  Hastier,  16  Neb.  264;  Hern  v.  Queen,  4  Neb.  106;  Hern  *.  Queen,  ft 
Neb.  472. 

2  8mythe  v.  Kastler,  tupra. 
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is  held  to  mean  that  no  single  adjournment  shall  exceed  three 
month 8,  not  that  the  aggregate  of  the  adjournments  shall 
not  exceed  three  months.  And  if  in  the  absence  of  the 
justice  before  whom  an  action  is  pending,  another  justice 
is  called  upon  to  look  after  the  case,  he  may  adjourn  the 
cause  for  a  time  not  exceeding  thirty  days.  If,  however, 
such  substitute  justice  continues  the  case  for  more  than 
thirty  days,  he  continues  it  out  of  court,  and  the  cause 
should  be  dismissed  unless  the  objection  is  waived.  And 
after  filing  a  motion  to  dismiss,  and  not  seeking  any  action 
upon  that  motion,  going  to  trial  on  the  merits  is  a  waiver  of 
the  irregularity.1 

§  468.  Adjournment  —  Illegality  of  —  Must  be  ob- 
jected to  before  judgment — Michigan.  —  An  objection 
to  an  alleged  illegal  adjournment  of  a  cause  in  a  justices' s 
court  can  only  be  taken  before  judgment.  If  the  record 
fails  to  show  affirmatively  that  the  party  made  the  objection 
in  due  season  before  the  trial  upon  the  merits,  it  is  wholly 
unavailable  afterwards.2 

« 

§  469.  Adjournment  —  Presumed  to  be  tbe  proper 
place — Minnesota. — In  Minnesota  the  appearance  of  the 
defendant  in  an  action  before  a  justice,  and  pleading  to  the 
merits  is  a  waiver  of  all  objections  to  the  jurisdiction  of 
the  justice  founded  upon  defects  in  the  service  of  the  sum- 
mons. And  an  adjournment  by  consent  of  parties  to  a 
named  day  and  hour  but  not  a  named  place,  which  was 
duly  entered  on  the  justices'  s  docket  was  held  to  be  a  suffi- 
cient compliance  with  the  law,  because  it  is  presumed  that  the 
justice  was  holding  his  court  in  his  office  as  it  was  his  duty 
to  do,  and  that  the  adjournment  was  to  the  same  place.8 — F. 


i  Bryant  v.  Pember,  43  Vt.  599. 

s  Erie,  etc,  Co.  v.  Witherspoon,  49  Mich.  377. 

*  Anderson  v.  8uthern,  etc,  Co.  21  Minn.  30. 

313 


§  471        justices'  courts  — •  TRIAL.      [past  II. 

F. 

(a.)  The  courts  of  justices  like  those  of  higher  degree  may  be  ad- 
journed from  time  to  time  in  proper  cases,  and  a  cause  may  for  good 
reason  or  within  the  judicial  discretion  of  the  justice,  be  continued 
from  one  day  to  another.  The  following  is  a  form  for  an  adjourn- 
ment of  a  cause  from  one  day  to  another.  It  should  be  entered  on  the 
docket:  — 


FORM. 


B v.  C D- 


Upon  motion  of  the  plaintiff  (or  defendant,  or  by  censent  of  parties)  it 
Is  ordered  that  this  cause  be  continued  or  adjourned  to  the  —  day  of 

■  ,  18 — ,  at o'clock  and  to  my  office. 

(Signed)         E F ,  Justice  of  the  Peace. 

§  470.  Practice  —  Adjournment  that  will  oust  juris- 
diction—  Minnesota. — la  Minnesota  it  is  the  law  that 
the  adjournment  of  a  case  before  a  justice  for  more  than  a 
week  ousts  his  jurisdiction,  but  it  is  held  that  if  that  ad- 
journment (for  ten  days)  is  ordered  at  the  instance  of  the 
defendant,  and  if  he  appeared  at  the  adjourned  session  of 
the  court,  that  he  acquiesced  in  the  plaintiff's  then,  for  the 
first  time,  putting  in  a  verified  complaint.  If  the  defendant 
then  obtains  a  transfer  of  the  case  to  another  justice,  ap- 
pears before  him,  and  applies  for  a  venire  for  a  jury,  it  is 
too  late  after  all  this  for  the  justice  to  dismiss  the  action 
upon  jurisdictional  grounds,  either  upon  his  own  motion,  or 
at  the  request  of  the  defendant.1 

§  471.  Practice — Adjournment  of  cause  by  another 
justice  in  case  of  the  disability  of  the  first  Justice-* 
Maine  —  In  Maine  it  was  the  law  that  if  a  justice  did  not 
appear  at  the  place  fixed  for  the  trial  of  a  suit,  at  the  ap- 
pointed hour  or  within  a  reasonable  time  thereafter,  it  should 
operate  a  discontinuance  of  the  suit.     It  has  been  enacted, 

i  Burl  v.  Bailey,  21  Minn.  408.    See,  also,  Barnes  v.  Holton.  14  Minn.  S57;  TyrtU 
••  Jones,  18  Minn,  812;  Taylor  v.  Bissell,  1  Minn.  224. 
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however,  by  way  of  remedy  of  this  inconvenience,  that  in 
such  cases  the  suit  may  be  adjourned  to  a  future  day  by 
another  trial  justice.  It  is  necessary,  however,  to  the  va- 
lidity of  such  an  adjournment  that  the  substitute  trial  jus- 
tice shall  attend  at  the  place  where,  and  the  time  when,  the 
trial  was  fixed  to  take  place.  He  can  do  no  more  than  could 
the  original  magistrate,  and  he  could  not  adjourn  the  case 
or  make  any  order  in  it  elsewhere,  or  at  any  other  time  than 
the  time  and  place  of  trial.1 

§  472.  Practice  —  Adjournment  of  cause  on  written 
stipulation  is  legal  —  Michigan. — In  Michigan  it  is  held 
that  the  adjournment  of  a  cause  by  a  justice  upon  the  writ- 
ten stipulation  of  the  counsel  of  the  respective  parties  is 
legal  although  neither  of  the  parties  be  present.  It  is  other- 
wise if  the  agreement  is  verbal  and  made  out  of  court,  and 
the  justice  afterwards  acts  upon  it.2 

§  473.  Place,  day  and  boar  for  trial  must  be  fixed  — 
An  hour  or  more  allowed  as  of  "grace."  —  In  all  the 
States,  the  place  and  the  day  and  hour  of  the  trial  must  be 
fixed  beforehand.  And  in  each  State  an  hour  (in  some 
two  hours),  is  allowed  alike  to  justice,  plaintiff,  and  defend- 
ant by  way  of  grace  and  to  allow  for  accident  and  detention. 

The  rule  is  everywhere,  that  if  either  party  fails  to  ap- 
pear before  the  expiration  of  the  second  period,  the  justice 
will  proceed  to  hear  the  case  ex  parte.  If  the  defendant  is 
in  default,  the  plaintiff  must,  nevertheless,  prove  his  cause 
before  judgment  can  be  rendered  in  his  favor. 

§  474.  Bole  in  case  of  disability  of  Justice  to  attend  at 
the  time  and  place  of  trial  —  Maine.  —  The  jurisdiction  of 
justices  depends  upon  statutory  provisions  and  cannot  be 
enlarged  by  presumption  or  implication.     In  all  the  States, 

l  Belcher  v.  Treat,  61  Me.  077. 
»  Farmalee  v.  Lewis,  U  Mich.  142. 
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provision  is  made  by  statute  for  the  contingency  of  the 
absence  or  disability  of  a  justice  at  the  time  fixed  for  the 
trial  of  a  case,  and  the  course  prescribed  for  such  an  emer- 
gency must  be  strictly  pursued.  In  Maine,  it  is  provided 
that  if  a  justice  is  absent  at  the  day  fixed  for  the  trial  of  a 
cause,  another  justice  may  continue  the  case  to  another  day; 
but,  if  upon  that  day,  a  third  justice  tries  the  case,  he  acts 
without  jurisdiction,  unless  it  appears  that  on  that  day  the 
first  justice  was  still  unable  to  attend  and  perform  his  duty. 
The  want  of  jurisdiction  in  the  third  justice  may  be  taken 
advantage  of  in  the  appellate  court  and  the  cause  be  there- 
fore dismissed.1 

§  475.  Practice  —  The  waiting  of  Justice  after  the 
hours  of  trial  for  the  appearance .  of  the  parties  — 
Rule  —  Wisconsin.  —  In  Wisconsin,  the  justice  is  required 
to  wait  one  hour  for  the  appearance  of  the  parties,  after  the 
time  fixed  for  the  trial.  If  they  both  appear  within  that 
hour,  he  proceeds  with  the  trial  of  the  cause  without  wait- 
ing for  the  expiration  of  the  hour.  If  one  party  does  not 
appear  within  the  hour,  the  justice  proceeds  to  render  judg- 
ment by  default  against  him.  And  "  appearance  "  in  this 
connection  means,  not  a  technical  and  formal  appearance  to 
the  action  to  be  entered  on  the  docket  of  the  justice,  but  a 
personal  appearance  of  the  party  or  his  attorney.* 

§  476.  Jurisdiction  —  Loss  of  by  failure  of  justice  to 
attend  in  his  office  —  New  York.  —  In  New  York,  a  justice 
will  lose  jurisdiction  of  a  cause  if  he  fails  to  be  in  his  office 
within  one  hour  after  the  time  to  which  the  case  stands  ad- 
journed.8 

§  477.  Practice  —  Justice  must  be  in  readiness  at  the 
hour  of  trial  —  Wisconsin.  —  It  is  the  proper  practice  for 

1  Inman  v.  Whiting,  70  Me.  445;  CaU  v.  Mitchell,  39  Me.  465;  Stanton  v.  Hatch, « 
Me.  244. 

2  Brandies  v.  Robinson,  48  Wis.  464. 

3  Flint  v.  Gault,  22  Sap.  Ct.  N.  T.  (15  Han)  213. 
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the  justice  to  be  in  his  office  and  in  his  seat  in  open  court 
upon  the  stroke  of  the  hour  for  which  a  cause  is  set  for 
trial.  And  he  must  continue  in  readiness  to  try  the  case  for 
the  prescribed  period,  one  hour,  or  two,  or  three,  according 
to  the  State  statute  on  the  subject,  so  that  the  parties  will 
not  have  to  wait  for  the  justice  although  he  must  wait  for 
them.  If  the  process  has  been  returned  before  the  limited 
hour,  the  justice  may  at  that  hour  call  the  cause,  and  then 
wait  the  prescribed  period  ;  and  if  the  process  has  not  been 
previously  returned,  but  is  returned  within  the  prescribed 
period,  he  does  not  lose  jurisdiction  of  the  cause.1 

§  478.  Discontinuance  —  Failure  of  Justice  to  appear 
with  the  writ  at  the  proper  time  and  place  is  a  discontin- 
ance  —  Act  of  another  justice  —  Vermont.  —  In  Vermont 
it  is  the  law  that  "  no  judgment  of  a  justice  shall  be  con- 
sidered regular  and  of  binding  force,  unless  he  shall  be 
present  with  the  plaintiff 's  writ  at  the  place  appointed  for 
the  trial,  within  two  hours  after  the  time  set  in  such  writ." 
His  failure  to  do  so  ends  his  jurisdiction,  unless  under  an- 
other statute  the  case  is  continued  by  another  justice.  And 
if  a  justice,  without  the  consent  of  the  defendant,  and  with- 
out being  present  with  the  writ  at  the  place  appointed  for 
the  trial,  continues  the  suit  to  a  future  day,  such  continu- 
ance is  in  effect  a  discontinuance  of  the  action,  and  the  ju- 
risdiction of  the  justice  is  lost.3 

§  479.  Practice  —  Rule  as  to  Justice  waiting  for  par- 
ties after  the  hour  fixed  for  trial  —  Michigan.  —  In  Mich- 
igan the  rule  is  that  the  justice,  when  the  hour  of  trial 
arrives,  shall  wait  one  hour  for  the  appearance  of  the  par- 
ties to  the  action  before  he  proceeds  to  render  judgment  by 
default  against  the   absentee.     If,  however,  he   does  not 


1  Carter  v.  Wyatt,  43  Wis.  670. 

2  Penney  v.  Petty,  47  Vt.  616. 
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wait,  but  proceeds,  after  the  time  of  trial  has  fully  come, 
to  render  judgment  against  the  party  in  default,  his  prompt 
action  is  at  most  merely  a  matter  of  error,  does  not  affect 
bis  jurisdiction,  and  cannot  be  taken  advantage  of  collater- 
ally.1 

§  480.  Practice  —  Bale  as  to  waiting:  for  defendant  to 
appear  before  judgment  by  default  —  Clerk  of  justice  — 
Illinois.  —  In  Illinois  the  practice  is  for  a  justice  to  hold 
the  case  open  for  one  hour  after  that  fixed  for  the  trial. 
Unless  the  defendant  appears  within  that  hour,  judgment 
must  be  rendered  against  him  at  its  expiration,  and  without 
a  good  reason  or  excuse  made  by  him  for  his  non-appear- 
ance in  due  season,  it  will  not  be  set  aside.  In  that  State 
there  is  no  such  office  known  to  the  law  as  clerk  of  a  jus- 
tice, and  a  party  has  no  right  to  rely  upon  information, 
as  official  or  conclusive,  furnished  by  such  an  (alleged)  per- 
son.8 

§  481.  Time  allowed  for  appearance  of  parties  —  Role 
on  that  subject —  Connecticut.  —  By  the  statutes  of  most 
of  the  States  a  definite  period,  one  hour,  or  two,  or  three, 
is  allowed  as  "  grace  "  for  the  appearance  of  a  party  before 
judgment  by  default  can  be  rendered  against  him  by  a  jus- 
tice. In  Connecticut  one  hour  is  fixed,  not  by  statute,  how- 
ever, but  by  long  established  usage.  It  is  held  in  that  State 
that  the  rule  is  not  inflexible,  and  that  circumstances  may 
occur  which  will  authorize  the  justice,  in  the  exercise  of  a 
reasonable  discretion,  to  vary  from  it,  especially  when  it  is  a 
question  of  a  few  minutes  more  or  less,  and  the  discrepancy 
is  such  that  it  might  be  reconciled  by  consideration  of  the 
ordinary  variation  of  time-pieces.8 

1  Smith  v.  Brown,  84  Mich.  455. 

2  First  Nat.  Bank,  etc.,  v.  Beresford,  72  HI.  391. 
*  Nugent  v.  Wrinn,  44  Conn.  273. 
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§  482.  Deportment  of  justice — Should  be  judicial  — 
Irregular  and  illegal  to  go  into  jury-room  —  Michigan.  — 
When  a  justice  presides  over  a  jury  trial  in  his  court,  the 
same  rules  of  propriety  should  control  his  conduct  that  are 
presumed  to  govern  that  of  judges  of  courts  of  record. 
Upon  this  principle  it  is  highly  reprehensible  in  a  justice  to 
go  alone  in  the  jury^room  and  confer  with  the  jury  touch- 
ing the  matters  in  issue  before  them,  and  even  with  the 
consent  and  attendance  of  the  parties  or  their  counsel  it  is 
objectionable  and  irregular.  The  proper  mode  of  taking 
advantage  of  an  error  of  this  sort  on  the  part  of  the  justice 
is  an  appeal ;  certiorari  is  not  a  suitable  remedy  for  techni- 
cal errors  in  the  proceedings  before  justices  unless  they  are 
such  as  go  to  the  foundation  of  the  action.1 

§  483.  Jurisdiction  —  Justices  can  only  exercise  judi- 
cial functions  in  court — When  bail  can  not  surrender 
principal  —  Vermont.  —  Although  justices  have  in  most 
of  the  States  no  stated  terms  for  holding  their  courts  it 
does  not  follow  that  they  are  always  courts.  The  statutes 
of  the  several  States  prescribe  the  manner,  time,  place  and 
other  incidents  of  their  assuming  the  judicial  function,  and 
except  under  those  circumstances  they  are  only  courts  in 
possibility.  In  Vermont  it  being  the  law  that  bail  can  only 
surrender  his  principal  in  open  court,  it  is  held  that  a  sur- 
render to  the  justice  after  the  adjournment  of  the  court  is 
no  surrender  and  does  not  release  the  bail.3 

§  484.  Sunday  law  —  Justice  may  receive  verdict  on 
Sunday  but  can  not  enter  judgment — New  York.  —  In 

New  York  it  is  the  law  that  no  court  shall  be  open  or  trans- 
act any  business  on  Sunday,  unless  it  be  for  the  purpose 
of  receiving  a  verdict  or  discharging  a  jury.     Hence  if  a 


'  Galloway  v.  Corbett,  58  Mich.  46a 
*  Converse  v.  Washburn,  48  Vt.  ISO. 
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justice  receives  a  verdict  cm  Sunday,  he  can  not  lawfully 
enter  judgment  upon  it  on  that  day,  but  he  can  do  so  on 
Monday.1 

§  485.  Holiday  —  Falling  upon  Sunday  the  next  day  is 
the  holiday — Michigan.  —  In  Michigan,  as  in  all  Other 
States,  there  are  legal  holidays  and  the  law  of  that  State 
provides  that  for  certain  business  purposes,  among  them 
the  holding  of  courts,  such  holidays  should  be  regarded  and 
treated  as  Sundays.  If  the  holiday  should  chance  to  fall 
on  a  Sunday  the  next  day  becomes  the  holiday.  It  was, 
therefore,  held  that  when  the  22d  of  February  fell  upon  a 
Sunday,  the  holding  of  courts  on  the  23d  was  unlawful, 
and  that  the  rendition  of  a  judgment  by  a  justice  on  that 
day  was  holding  a  court  in  violation  of  the  statute,  and  that 
the  judgment  so  rendered  was  void.2 

§  486.  Practice  —  Right  of  Justice  to  custody  of  papers 
produced   upon   trial  before  him  —  Vermont.  —  It   has 

been  found  necessary  in  Vermont  to  decide  that  a  justice 
has  the  same  right  to  the  custody  of  papers  filed  as  evi- 
dence in  a  case  pending  before  him  that  any  other  court 
has  under  the  same  circumstances.  He  can  retain  them  as 
long  as  they  are  necessary  for  his  consideration  in  deter- 
mining the  issues  in  which  they  are  evidence.  After  that 
he  has  no  more  right  to  their  custody  than  any  bailee  has 
after  the  bailment  has  terminated  by  its  own  limitations. 
Papers,  however,  containing  the  pleading  and  specifications 
of  claims  on  trial,  are  impliedly  surrendered  permanently 
to  the  custody  of  the  court,  as  they  are  necessary  to  make  up 
the  record,  and  afterwards  as  vouchers  for  its  correctness. 
Papers  merely  put  in  evidence,  it  will  be  observed,  form 
no  part  of  the  record,  and  there  is  no  reason  why  they 
should  be  retained.8 

l  Allen  v.  Godfrey,  44  N.  Y.  4SS. 
t  Hemment  v.  Bentty,  88  Mioh.  89. 
•  Yatof  v.  Pelton,  48  Vt  314. 
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§  487.  Practice — Where  justice  may  make  bis  process 
returnable  and  bold  bis  court  —  Minnesota.  —  In  Minne- 
sota justices  are  required  to  hold  their  courts  within  the 
town  or  ward  for  which  they  are  elected,  but  may,  in  their 
discretion  and  for  the  convenience  of  parties,  make  any 
process  issued  by  them,  either  civil  or  criminal,  returnable, 
and  may  hold  their  courts  at  any  place  appointed  by  them  in 
a  town  or  ward  adjoining  the  town  or  ward  in  which  they  re- 
side, provided  the  place  so  appointed  be  within  the  county.1 

§  488.  Practice — Rule  when  justice  is  under  dis- 
ability on  tbe  day  of  trial  —  Tennessee.  —  In  Tennessee 
it  is  competent  for  a  justice  who  is  sick  or  otherwise  under 
disability  upon  the  day  affixed  for  the  trial  of  a  cause,  to 
procure  another  justice  to  sit  in  his  place  and  try  the  cause 
and  render  judgment.  And  thereafter  the  original  justice 
may  issue  execution  upon  the  judgment  so  rendered  by  the 
substitute  justice,  and  such  execution  is  neither  void  nor 
voidable.2 

§  489.  Trial  by  one  Justice  of  case  on  docket  of  an- 
other —  Jurisdiction  —  Consent  —  Michigan.  —  Actions 
may  be  transferred  from  the  docket  of  one  justice  to  that  of 
another  in  proper  cases,  upon  application  for  a  change  of 
venue  for  any  adequate  reason.  This  matter  is  regulated 
by  statute  in  all  the  States,  and  of  course,  the  safe  rule'  in 
such  case  is  to  follow  the  terms  of  the  statute.  Even  if 
there  is  no  formal  action  taken,  and  one  justice  presides 
upon  the  trial  of  a  cause  standing  upon  the  docket  of  an* 
other,  it  would  seem  that  the  parties,  by  appearing  before 
the  new  justice  and  going  to  trial  on  the  merits  without  ob- 
jection, waive  all  questions  of  regularity.  It  is  only 
essential  that  the  new  justice  should  have  jurisdiction  of  the 


l  State  v.  Marvin,  26  Minn.  323;  Gen.  Stats.  Minn.  (1878),  ch.  65,  $  2. 
3  Fowler  v.  McDanlel,  6  Heiak.  529. 
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subject-matter,  and  that  the  parties  should  appear,  and  by 
going  to  trial  on  the  merits,  give  jurisdiction  of  their  per- 
sons by  consent.  This  was  a  ruling  in  a  Michigan  case,  in 
which  the  defendant  applied  for  a  mandamus  directing  the 
circuit  judge  to  set  aside  a  sale,  levy,  and  execution  on  the 
judgment  so  obtained.1 

§  490.  New  trial  —  When  and  where  Justices  may 
grant  new  trial  —  Kansas.  — In  Kansas,  by  statute,  jus- 
tices are  authorized  in  certain  cases  to  grant  a  new  trial  in 
causes  adjudicated  by  them.3  In  the  construction  of  this 
statute  it  is  held  that  the  new  trial  must  be  granted  within 
five  days  after  the  day  of  trial,  and  that  the  section  (§  110) 
cited,  is  the  only  one  that  applies  to  the  subject,  that  sec- 
tions 185  of  the  justice  code  and  306  of  the  code  ef  civil 
procedure  do  not  authorize  the  granting  of  a  new  trial  by 
justices,  and  it  is  intimated,  but  not  decided,  that  justices 
can  only  grant  new  trials  when  there  has  been  the  verdict 
of  a  jury  in  the  case,  and  not  merely  a  judgment  by  the 
justice.8 

§  491 .  Consolidation  —  Of  actions  —  Rule  on  that  sub- 
ject —  Jurisdiction  —  Justice  —  Practice  —  Maryland.  — 

By  the  code  of  Maryland,  it  is  provided,4  that  if  two  or 
more  actions  arising  ex  contractu  are  brought  at  the  same 
term  by  the  same  plaintiff  against  the  same  defendant  the 
court  may  order  the  suits  to  be  consolidated  and  direct  the 
clerk  to  tax  the  costs  of  but  one  action.  When,  however,  a 
number  of  judgments  are  rendered  on  the  same  day,  by  a 
justice  upon  a  series  of  notes,  each  within  his  jurisdiction, 
but  in  the  aggregate  exceeding  that  jurisdiction  in  amount, 
the  notes  being  payable  at  different  dates,  but  all  drawn  by 


l  Smith  v.  Circuit  Judge,  46  Mich,  338. 
3  Comp.  Laws  Kan.  (1879),  |  110,  p.  718. 
*  Kerner  v.  Petigo,  25  Kan.  662. 
«  Code  Md.,  art.  49,  §  8. 
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the  defendant  and  payable  to  the  plaintiff,  the  consolidation 
process  is  not  applicable  to  those  cases  after  they  have  been 
carried  by  appeal  to  the  city  or  circuit  court.  It  was  held 
that  if  the  separate  suits  were  rightfully  instituted,  the  ap- 
pellate court  could  do  nothing  with  them  except  affirm  or 
reverse  them,  and  could  not  in  the  absence  of  distinct  alle- 
gations in  the  appellant's  petition  to  that  effect,  consider  the 
charge  that  the  notes  were  in  their  inception  a  splitting  up 
of  one  and  the  same  original  indebtedness  for  the  purpose 
giving  the  justice  jurisdiction  in  five  separate  cases  and 
avoiding  the  jurisdiction  of  the  regular  courts.  The  court 
does  not  say,  however,  whether,  if  this  had  been  averred  and 
proved,  it  would  have  authorized  a  consolidation  of  the  suits 
and  a  dismissal  of  the  proceedings  for  the  want  of  jurisdic- 
tion.1 

§  492.  Same  subject  continued  —  Georgia.  —  In  Geor- 
gia two  or  more  actions  by  the  same  plaintiff  against  the 
same  defendant  before  the  same  justice  and  to  the  same  term 
of  his  court  will  be  consolidated  upon  the  application  of  the 
defendant,  provided  the  aggregate  of  the  amounts  demanded 
is  not  sufficiently  large  to  oust  the  jurisdiction  of  the 
justice.* 

§  493.  Same  subject  continued  —  Illinois. — In  Illinois 
it  is  the  law  that  in  all  suits  before  a  justice  each  party  shall 
bring  forward  all  his  demands  against  the  other,  of  such  a 
nature  that  they  may  be  consolidated,  and  not  exceeding 
two  hundred  dollars  in  the  aggregate,  and  if  he  neglects  or 
refuses  so  to  do,  will  be  forever  barred  from  suing  upon  the 
same.  Thus  a  party  having  accepted  his  debtor's  note  for 
$66.56,  part  of  a  demand  of  $200,  brought  suit  for  the  re- 
maining $133.33  without  noticing  the  note  in  his  action. 


i  Pmstman  v.  Beach,  61  Md.  203. 
*  Hartman  v.  Columbus,  45  Oa.  96. 
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He  recovered  the  $133.33,  but  the  $66.66  note  subsequently 
sued  on  by  an  assignee  after  maturity  was  held  to  be 
barred,1 

§  494.  If  it  appears  In  the  course  of  the  trial  that 
title  to  real  estate  is  involved,  justice  must  dismiss — 
New  York.  — In  New  York,  it  is  not  necessary  to  exclude 
the  jurisdiction  of  a  justice  in  cases  involving  the  title  to 
real  estate  that  the  title  shall  be  formally  pleaded  by  the 
defendant.  It  is  sufficient  to  authorize  the  justice  to  dis- 
miss the  suit  and  render  judgment  against  the  plaintiff  for 
costs,  that  in  the  course  of  the  trial,  it  is  made  clear  by  the 
evidence  that  the  title  to  land  is  really  involved  in  the 
cause.9 

§  495.  Non-suit  —  Dismissal  that  is  equivalent  to  — 
"When  a  writ  of  mandamus  and  not  of  error  is  the  proper 
remedy  —  Michigan. — In  Michigan,  if  a  justice  dismisses  a 
suit  for  want  of  jurisdiction,  because  the  suit  was  commenced 
by  short  instead  of  long  summons,  such  a  dismissal  is  in 
effect  equivalent  to  a  judgment  of  non-suit,  and  an  appeal 
will  lie.  And  if  the  circuit  court  in  such  a  case  dismisses 
the  appeal,  the  proper  remedy  is  not  a  writ  of  error,  but  a 
mandamus  requiring  the  circuit  court  to  set  aside  the  order 
dismissing  the  appeal.8 

§  496.  Counter-claim  —  Defendant  filing  cannot  com- 
pel plaintiff  to  go  to  trial  so  as  to  obtain  judgment 
against  him  —  The  only  judgment  in  such  case  against 
plaintiff  is,  "as  in  case  of  non-suit ''  —  Michigan.  — Al- 
though in  some  respects  a  claim  of  set-off,  or  a  counter- 
claim is  an  original  action,  yet  the  defendant  setting  up 
either  of  those  pleas,  is  not  entitled  to  all  the  rights  in  re- 


1  Mallock  v.  Krone,  78  III.  110. 
*  O'Donnell  v.  Brown,  S  Lane.  474. 
<  People  v.  Judge,  etc.,  80  Mich.  96. 
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gard  to  bis  demand,  that  the  plaintiff  possesses  as  to  his. 
Thus,  if  in  an  action  in  a  justices'  court,  the  defendant 
pleads  and  proves  a  set-off,  and  judgment  is  rendered  in  his 
favor,  and  plaintiff  appeals,  and  afterwards  withdraws  his 
counsel  and  persists  in  refusing  to  appear  in  the  appellate 
court.  Under  these  circumstances  a  mandamus  to  compel 
the  circuit  court  to  proceed  to  the  trial  of  the  cause  was 
applied  for  by  the  defendant,  and  refused  by  the  supreme 
court,  on  the  ground  that  in  the  absence  of  the  plaintiff,  the 
circuit  court  could  enter  no  judgment  except  as  in  the  case 
of  non-suit,  or  discontinuances.1 

§  497.  Justices  should  be  governed  by  general  equitable 
principles,  but  cannot  grant  what  is  known  as  equitable 
relief — Indiana.  —  In  the  decision  of  cases  within  their 
jurisdiction  justices  should  act  upon  and  be  governed  by 
established  principles  of  equity,  but  they  cannot  assume 
jurisdiction  and  grant  relief  upon  general  equity  principles 
as  courts  of  general  equity  jurisdiction  have  power  to  do.2 
Therefore  a  justice  who  had  rendered  judgment  upon  an 
attachment  against  a  resident  of  the  State,  the  affidavit  stat- 
ing that  he  was  a  non-resident,  had  no  authority  to  set  the 
judgment  aside  although  it  was  manifestly  void  for  want  of 
jurisdiction,  having  been  rendered  not  upon  defective  serv- 
ice of  process  but  upon  no  service  whatever.  Publication 
directed  against  a  person  as  a  non-resident,  who  is  in  fact  a 
resident  is  no  service  and  a  judgment  rendered  upon  it  is  void. 
And  although  a  person  is  entitled  to  be  relieved  against  a 
judgment  apparently  valid  but  really  void,8  he  can  only  ob- 
tain that  relief  from  a  court  of  general  equity  jurisdiction. 
It  was  utterly  out  of  the  power  of  the  justice  whose  au- 
thority is   restricted  within   the   limits   prescribed  by  the 

i  People,  etc.,  v.  Circuit  J«dge,  22  Mich.  406. 

J  Brown  v.  Goble,  99  Ind.  86;  A  ins  worth  v.  Atkinson,  14  Ind,  538;  8uellvellohan,  88 
Ind.  494;  Richards  v.  Reed,  39  Ind.  330;  Doyle  v.  State,  61  Ind.  324. 
*  Cain  v.  Goda,  84  Ind.  209. 
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statute.  He  has  do  general  power  to  vacate  or  aunul  judg- 
ments, nor  to  grant  new  trials,  nor  to  set  aside  defaults 
unless  the  application  be  made  within  the  prescribed  period.1 
And  it  may  be  added  that  as  the  justice  had  no  power  to 
vacate  the  judgment  upon  motion,  the  circuit  court  acting 
upon  appeal  from  the  justice  had  no  such  power,  for  it  could 
under  those  circumstances,  exercise  no  powers  that  the  justice 
could  not  exercise.8 

§  498.  Practice  —  Evidence  —  Justice's  record  cannot 
be  collaterally  assailed  —  Kansas.  —  In  a  case  in  which  the 
jurisdiction  of  the  court  and  the  regularity  of  the  process 
are  not  challenged,  and  the  proceeding  is  collateral,  to  wit,  a 
petition  for  a  writ  of  habeas  corpus ,  it  is  not  competent  by 
parol  testimony  to  contradict  the  record  made  by  a  justice 
in  a  misdemeanor  case.  The  defendant  in  such'  a  case  and 
upon  the  hearing  of  his  petition  for  the  habeas  corpus,  can- 
not be  allowed  to  prove  that  he  was  not  present  at  the 
trial,  that  there  was  no  such  trial  and  that  the  judgment 
was  rendered  upon  the  consent  of  his  attorney  (but  with- 
out his  consent),  for  the  purpose  of  making  a  test  case  to 
settle  the  question  of  the  jurisdiction  of  the  justice.  Testi- 
mony of  that  character  is  not  admissible  against  the  record 
of  a  justice.3 

§  499.  Equitable  owner  of  note  may  sne  in  his  own 
name  —  Indiana.  — In  Indiana  it  is  the  law  that  the  equit- 
able owner  of  a  promissory  note  can  sue  upon  it  in  his  own 
name,  and  the  possession  of  the  note  is  evidence  of  the 
ownership.     In  an  action  before  a  justice  on  such  a  note, 


i  Brown  v.  Goble,  suprm;  Vogel  v.  Lawrencebnrg,  etc  ,  Co.,  49  Ind.  218;  Foist  v. 
Ooppin,  35  Ind.  471;  Smith  v.  Chandler,  13  Ind.  513;  Roberts  v.  Warren,  3  Wis.  736; 
Brown  v.  Kellogg,  17  Wis.  475;  Crandall  v.  Bacon,  20  Wis.  639;  White  v.  ConoTer,  5 
BUckL  488 ;  Board,  etc.,  v.  State,  61  Ind.  76 ;  Doctor  v.  Hartman,  74  Ind.  221 ;  Board, 
etc.,  v.  Logansport,  etc.,  Co.,  88  Ind.  199. 

s  Brown  v.  Goble,  supra;  Doyle  v.  State,  tupra;  Jolly  v.  Ghering,  40  Ind.  139. 

3  In  re  Mack,  31  Kan.  54. 
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an  indorsement  is  not  necessary,  nor  is  an  averment  of 
ownership.1 

§  500,  Evidence  —  Payment  may  be  given  in  evi- 
dence—  Although  not  pleaded  —  Indiana.  —  In  Indiana 
it  is  the  law  that  an  action  before  a  justice  for  a  money  de- 
mand, payment  may  be  given  in  evidence  in  bar  although 
the  defendant  has  not  filed  an  answer  nor  a  plea  of  payment 
or  set-off.  And  an  appeal  to  the  pircuit  court  the  same 
rule  applies,  for  the  case  is  to  "  be  there  tried  under  the 
same  rules  and  regulations  prescribed  for  trials  before 
justices."2 

§  501.  Set-off — Unliquidated  damages  may  be  given 
in  evidence  by  way  of  set-off  —  Quaere — Illinois.  —  In 

Illinois  it  is  held  that  when  an  action  is  brought  before  a 
justice  by  a  physician  for  professional  services,  the  defend- 
ant may  recoup  a  demand  for  damages  caused  by  the  mal- 
practice of  the  physician  to  the  extent  of  the  demand  made 
by  the  plaintiff,  so  as  to  lessen  or  defeat  altogether  his  re- 
covery. And  this  although  the  justice  had  no  jurisdiction 
to  render  a  judgment  for  damages  for  malpractice,  against 
the  physician.  And  in  a  subsequent  trial  in  the  circuit 
court  against  the  physician  for  malpractice,  it  is  competent 
for  the  defendant  to  show  that  he  recovered  his  full  de- 
mand for  his  services  before  the  justice,  that  although  the 
general  issue  only  was  pleaded  the  charge  of  malpractice 
was  made,  and  that  the  debtor  cross-examined  witnesses 
with  the  view  of  establishing  it.  Parol  testimony  of  what 
took  place  at  the  trial  before  the  justice  was  held  to  be  ad- 
missible to  show  that  the  charge  of  malpractice  had  been 
made  at  that  trial  and  was  res  judicata.* 


l  Garner  v.  Cook,  30  Ind.  3S1. 

*  Hill v.  Sleeper,  58  Ind.  221 ;  3  Bey.  State.  Ind.  (1876),  pp.  613, 685. 

*  Howell «.  Goodrich ,  69  111.  624. 
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§  502.  Venue  —  Change  of — Upon  what  granted  — 
General  Rule.  —  In  every  State  a  change  of  venue  will  be 
granted  to  either  party  as  a  matter  of  right,  upon  affidavit 
of  such  party  showing  that  he  is  unable  to  obtain  justice 
before  the  first  magistrate.  The  justice  upon  the  produc- 
tion of  such  an  affidavit,  grants  the  change  of  venue  and 
transmits  the  papers  to  the  justice  designated  by  law,  either 
a  justice  in  the  same  township  or  the  next  nearest  justice. 

The  rule  in  all  such,  cases  is,  that  the  application  must  be 
made  before  the  trial  has  been  commenced  or  any  evidence 
heard  by  the  justice. 

Q. 

(a.)  The  procedure  for  obtaining  a  change  of  venae  varies  very  little 
in  the  several  States.  Either  party  being  satisfied  that  he  has  a  statutory 
right  to  a  change  of  venue,  and  desiring  to  obtain  it,  may  make  an  appli- 
cation to  the  justice  for  such  a  change,  based  upon  an  affidavit  in  the 
following  — 


FORM. 


A B v.  C D- 


Before  £ F ,  Esq.,  Justice  of  the  Peace. 

C  ■  D,  the  defendant  (or  A B ,  the  plaintiff,  if  such  be 

the  case),  makes  oath  that  he  cannot  have  a  fair  and  impartial  trial  before 

E F ,  Esquire,  because  (here  state  the  ground  on  which  the 

change  is  demanded,  such  as  "  because  of  the  bias  and  prejudice  of  said 
justice  against  him  "  or  "  because  of  the  bias  or  prejudice  of  the  inhabit- 
ants of  the  township  against  him,"  or  other  statutory  ground,  as  the  case 
may  be)  and  prays  a  change  of  the  venue  in  this  action. 

(Signed)  C D . 

Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 

E F ,  Justice  of  the  Peace. 

The  affidavit  in  accordance  with  the  statute  of  the  State,  having  been 
duly  filed,  the  justice  must  enter  on  his  docket  an  order  for  a  change  of 
venue  which  may  be  in  the  following  — 

FORM. 
A B.  v.  C D . 


The  defendant,  C D ,  having  applied  for  a  change  of  venue 

in  this  cause  and  filed  an  affidavit  in  accordance  with  the  statute,  it  is 
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ordered  that  this  cause  be  transferred  to  I G ,  Esq.,  justice 

oi  the  peace  for township  (or  "  the  nearest  justice,"  or  "  the  jus- 
tice of  the  nearest  township,"  as  the  case  may  be  under  the  statute  of  the 
State)  to  whom  the  papers  in  this  cause  will  be  transmitted  according  to 
law. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

§  503.  Venue  —  Change  of  —  When  new  justice  ac- 
quires jurisdiction  —  Rule  different  from  Federal  "  re- 
moval of  causes  "  —  Kansas.  —  It  is  the  duty  of  a  justice 
when  a  change  of  venue  is  applied  for  to  grant  it,  provided, 
of  course,  the  applicant  has  complied  with  the  law  by  filing 
a  sufficient  affidavit  and  confessing  judgment  for  the  costs 
already  accrued  before  the  justice.  It  is  the  duty  of  the 
justice  to  transmit  the  papers  to  the  new  justice,  and  in 
doing  this  his  action  is  merely  ministerial,  unless  there 
should  be  two  or  more  justices  each  equally  entitled  to  the 
jurisdiction  of  the  case  under  the  terms  of  the  law.  In 
that  case  the  first  justice  must  exercise  judicial  discretion 
in  determining  to  which  of  the  justices  he  will  send  the 
cause.  In  no  event,  however,  does  the  new  justice  acquire 
jurisdiction  of  the  case  until  the  cause  is  transferred  to  him 
for  trial;  and  in  this  respect  the  change  of  venue  from  one 
justice  to  another  differs  from  the  removal  of  causes  from  a 
State  to  a  Federal  court,  the  latter  tribunal  acquiring  juris- 
diction as  soon  as  the  prescribed  statutory  proceedings  have 
been  had  in  the  former.  And  if,  for  any  reason,  or  without 
it,  the  original  justice  fails  or  declines  to  grant  the  change 
of  venue,  and  proceeds  to  try  the  cause  himself  instead  of 
transferring  it  to  another  jurisdiction,  his  action  is  errone- 
ous and  his  judgment  voidable,  but  not  void.  He  has  ju- 
risdiction until  he  surrenders  it  in  obedience  to  the  law, 
although  when  he  exercises  it  he  is  acting  in  violation  of 
his  duty.1 


l  Barnehart  v.  Davifl,  30  Kan.  080. 
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§  504.  Venue  —  Change  of  —  Effected  by  actions 
of  first  justices  —  Affidavit  to  authorize  a  change  of 
venue  —  Minnesota.  —  la  Minnesota  it  is  the  law  that  a 
justice  may  transfer  a  case  by  change  of  venue  to  another 
justice  upon  an  affidavit  substantially  in  compliance  with 
the  statute,  and  that  the  jurisdiction  is  conferred  upon  the 
second  justice  by  the  order  transferring  the  case  made 
by  the  first  justice.  And  an  affidavit  made  by  the  defend- 
ant that,  "  he  cannot  safely  proceed  to  trial,"  before  the 
first  justice  is  sufficient  to  authorize  a  change  of  venue. 
The  affidavit  is  part  of  the  record  and  the  record  with  the 
affidavit  and  the  order  of  the  first  justice  shows  jurisdic- 
tion in  the  second  justice,  of  the  persons  of  the  parties  and 
the  subject-matter  of  the  controversy.1 

§  505 .  Venue  —  Change  of  —  What  is  essential  to  its 
validity  and  jurisdiction  of  the  new  justice  —  The  first 
justice  must  give  Jurisdiction,  to  the  second — Minne- 
sota. —  In  Minnesota  it  is  essential  to  the  validity  of  a 
change  of  venue  and  to  the  jurisdiction  of  the  second  jus- 
tice that  the  order  changing  the  venue  shall  appear  upon  the 
docket  of  the  first  justice,  and  in  that  order  it  must  be 
stated  to  what  other  justice  the  case  is  transferred.  Unless 
this  appears,  the  second  justice  acquires  no  jurisdiction  and 
his  docket  entries,  however  regular  and  accurate,  can  in  no 
degree  repair  the  vital  omission  in  the  docket  entries  of  the 
first  justice.  That  omission  is  jurisdictional.  Unless  the 
record  shows  that  the  first  justice  transferred  the  cause  to 
the  second,  he  has  no  jurisdiction,  and  even  appearing  and 
going  to  trial  will  not  give  it.2 

§  506.  Venue  —  Change  of  —  Not  effected  unless  sec- 
ond justice  is  designated  by  the  first  —  Iowa.  —  Provis- 


i  MoGurty  v.  Warner,  17  Minn.  41;  Rahllly  v.  Lane,  15  Minn.  447;  Barnes  v. 
Holton,  14  Mich.  875. 
*  Rahilly  v.  Lane,  15  Minn.  447. 
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ion  is  made  in  the  statutes  of  many  of  the  States  for  a 
change  of  venue  when  the  suit  is  brought  in  the  court  of  a 
justice  who  is  distasteful  to  one  of  the  parties  to  the  action. 
Upon  what  grounds  a  change  of  venue  may  be  asked  and 
will  be  granted  is  elsewhere  considered.  Here  it  will  only 
be  remarked  that  the  usual  rule  is  that  when  the  change  of 
venue  is  allowed  the  case  must  be  transferred  and  the  papers 
must  be  transmitted  to  the  "  next  nearest  justice."  It  is 
essential  in  Iowa  not  only  that  the  order  allowing  the  change 
of  venue  shall  state  that  the  case  is  transferred  to  the  next 
nearest  justice,  but  must  designate  who  that  justice  is,  other- 
wise the  first  justice  does  not  lose  jurisdiction  of  the  case, 
nor  of  course  does  the  other  justice  acquire  it.  So  rigid  is 
this  rule  that  in  a  case  in  which  the  order  authorizing  a 
change  of  venue  failed  to  indicate  who  that  justice  was, 
and  the  papers  after  passing  into  the  hands  of  two  or  three 
wrong  justices  came  at  last  to  the  right  one,  his  judgment 
was  held  a  nullity  because  the  first  justice  never  parted  with 
the  jurisdiction  by  designating  in  his  order  who  was  the 
next  nearest  justice.1 

§  507.  Venae,  change  of — Rules  and  rulings  on  that 
subject  —  Missouri.  —  Under  the  statute  laws  of  Missouri  a 
party  in  a  proper  case  and  upon  prescribed  conditions  is  en- 
titled to  a  change  of  venue  in  an  action  brought  before  a  jus- 
tice. If  the  party  makes  the  necessary  affidavit,  it  is  the  duty 
of  the  justice  to  allow  the  change  of  venue  and  transmit  the 
original  papers  and  a  transcript  of  his  docket  entries  in  the 
case  to  the  next  nearest  justice,  etc.  If,  however,  he  dis- 
regards his  duty  in  this  respect,  and  proceeds  totiial,  his 
judgment  is  erroneous  but  not  void,  for,  under  the  statute 
of  the  State,  the  next  nearest  justice  does  not  obtain  juris- 
diction until  the  first  justice  has  made  the  prescribed  order. 
It  is  that  order  which  divests  the  justice  making  it  of  juris- 

l  Bromner  v.  Halle  well,  59  Iowa,  443. 
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diction  and  vests  it  in  the  second  justice.1  The  refusal  or 
omission  to  make  the  order  for  a  change  of  venue  in  a  proper 
case,  is  error  in  the  first  justice,  and  his  judgment  may, 
therefore,  be  set  aside  on  that  account  upon  appeal  or  writ 
of  error,  but  as  he  had  jurisdiction  of  the  parties  and  the 
cause  of  action,  his  judgment  cannot  be  impeached  in  any 
collateral  proceeding.2 

There  is  some  analogy  between  proceedings  for  a  change 
of  venue  from  one  justice  to  another  and  the  removal  of 
causes  from  a  State  court  to  the  courts  of  the  United  States. 
The  material  difference  seems  to  be  that  jurisdiction  is,  in 
the  first  case,  conferred  upon  the  "  next  nearest "  justice 
by  the  act  of  the  original  justice,  an  act  which  he  may  be 
compelled  to  perform  by  mandamus,  or  order  of  the  circuit 
court ;  8  but  in  case  of  a  removal  of  a  cause  under  the  acts 
of  Congress,  the  better  opinion  is  that  the  circuit  court  of 
the  United  States  takes  its  jurisdiction  upon  a  proper  case 
made  by  petition  under  the  acts  of  Congress,  and  that  such 
jurisdiction  is  in  no  degree  dependent  upon  the  orders  of  the 
State  court.  The  "  next  nearest  "  justice  can  do  nothing 
until  the  papers  are  transmitted  to  him,  and  he  cannot  by 
certiorari  or  otherwise  compel  their  transmission.  Under 
the  act  of  Congress  of  1875,4  the  circuit  court  bf  the  United 
States  may  issue  a  writ  of  certiorari  directed  to  the  State 
court  in  which  a  petition  for  removal  of  a  cause  has  been 
filed,  "  commanding  such  State  court  to  make  return  of  the 
record  in  any  such  cause  removed  as  aforesaid,  or  in  which 
any  one  or  more  of  the  plaintiffs  or  defendants  have  com- 
plied with  the  provisions  of  this  act  for  the  removal  of  the 
same,  and  enforce  said  writ  according  to  law."  * 

1  Oolvin  «.  Six,  79  Mo.  198;  Henderson  v.  Henderson,  55  Mo.  684;  State  v-  Daniels, 
66  Mo.  192 ;  State  v.  Hopper,  71  Mo.  421. 

a  Colvin  v.  Six,  ntpra;  Jeffries  v.  Wright,  61  Mo.  216 ;  Bailey  v.  McGlnnlas,  67  Mo. 
862;  Fnlkerson  v.  Davenport,  70  Mo.  641 ;  Henry  v.  McKerlie,  78  Mo.  416. 

8  Oolvin  v.  Six,  supra. 

*  TJ.  8.  Statutes  at  Large  (1875),  vol.  18,  part  8,  ch.  187,  %  7,  p.  472. 

•  Dillon  Removal  of  Causes  (3d  ed.),  (1881),  §  75,  p.  92  et ««?.,  and  notes  in  which 
the  whole  question  of  the  powers  of  the  State  court  in  the  premises  is  fuliy  dis- 
cussed. 
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It  is  obvious,  therefore,  that  unlike  the  State  court  in  a 
"removal  of  causes  "  case,  the  original  justice  in  a  change 
of  venue  case  holds  jurisdiction  until  he  has  complied  with 
the  law,  and  his  action,  though  erroneous,  is  nevertheless 
coram  judice,  and  voidable  only,  not  void,  and  consequently 
upon  well  settled  principle,  his  erroneous  judgment,  though 
it  might  be  set  aside  upon  appeal  or  writ  of  error  is  proof 
against  all  collateral  attacks. 

§  508.  Change  of  venae  is  not  jurisdictional  —  Errors 
in  the    proceeding    may  be    waived  —  Missouri.  —  The 

change  of  venue  from  one  justice  to  another  is  not  jurisdic- 
tional, and  consequently  any  irregularity  in  effecting  that 
may  be  waived.  It  is  an  error,  defect,  or  imperfection  in  the 
proceedings  of  the  justice  such  as  a  circuit  court,  on  an  ap- 
peal, may  well  disregard.1  Thus  where  the  change  of  venue 
was  granted  at  the  instance  of  the  defendant,  who  appeared 
and  submitted  to  two  trials  without  objecting  that  he  was 
before  the  wrong  justice,  and  made  the  objection  for  the  first 
time  in  the  circuit  court  after  the  plaintiff  had  taken  the 
case  thither  by  appeal,  it  was  held  by  submitting  to  the 
trials  the  defendant  had  waived  objection  to  the  jurisdic- 
tion.* 

§  509.  Change  of  venue — Rule  as  to  costs  in  such 
eases  —  Indiana.  —  The  frequent  occurrence  of  changes  of 
venue  as  often  brings  up  questions  of  costs.  Thus  where 
one  party  has  a  number  of  witnesses  summoned  for  a  trial 
to  take  place  on  a  certain  day,  and  the  venue  is  changed  at 
the  instance  of  the  other  side,  so  that  the  witnesses  could 
not  be  used  on  that  day,  the  fees  of  the  witnesses  for  their 
futile  attendance  on  the  day  fixed,  could  not  be  taxed  to  the 
party  by  whom  they  were  summoned.8 

i  Bar.  8tats.  Mo.  (1879) ,  5  8062. 

1  Voight  v.  Avery,  14  Mo.  App.  48;  Berkley  v.  Kobea,  13  Mo.  App.  602;  Spahn  v. 
8bAip,  19  Mo.  App.  128. 
*  Teeple  v.  Dickey,  94  Ind.  124. 
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§  510.  Venue  —  Change  takes  effect  upon  entry  of  order 
for  it  on  the  docket —  Illinois.  —  In  Illinois,  as  in  many 
other  States,  there  are  statutory  provisions  for  a  change  of 
venue  in  proper  cases  from  one  justice  to  another.  In  the 
construction  of  the  statute  making  these  provisions  it  has 
been  held  that  the  change  of  venue  does  not  take  effect 
upon  the  filing  of  the  affidavit  for  it,  but  upon  the  entering 
of  the  order  granting  the  change  of  venue  by  the  justice  on 
his  docket.  Until  this  is  done  the  justice  does  not  lose 
jurisdiction,  nor  does  any  other  justice  acquire  it.  Conse- 
quently if  the  first  justice  denies  the  application  for  a 
change  of  venue,  and  proceeds  to  try  the  ease,  he  has  still 
full  jurisdiction  of  the  parties  and  the  subject-matter,  his 
denial  of  the  application  for  a  change  of  venue,  if  not  legal, 
is  only  error  remediable  by  appeal,  and  his  judgment  cannot 
be  attacked  in  a  collateral  proceeding  by  bill  in  equity  or 
otherwise.1 

§  511.  Venue  —  Change  of  —  When  it  will  and  when  it 
will  not  be  granted  in  appellate  cottrt — Wisconsin. — 

In  Wisconsin  it  is  the  law  that  if  a  judgment  is  rendered  by 
a  justice  against  a  defendant  who  makes  a  general  appear- 
ance, and  after  the  judgment  appeals  to  the  Circuit  Court, 
he  is  entitled,  upon  making  proof  that  he  is  a  resident  of 
another  county,  to  have  a  change  of  venue  to  the  county  of 
his  residence.  If,  however,  he  is  not  the  sole  defendant, 
and  his  co-defendant  is  a  resident  of  the  county  in  which 
the  judgment  was  rendered,  the  venue  cannot  be  changed. 
It  must  be  made  to  appear  affirmatively  that  none  of  the  de- 
fendants reside  in  the  county  where  the  suit  was  commenced, 
|  otherwise  the  venue  cannot  be  changed  on  the  ground  of 

residence.8 

§  512.  Venue —  Change  of  —  For  bias  or  prejudice  — 
Rules  for  Wisconsin.  —  The  mode  of  removing  an  action 

i  Bryant  v.  Ballance,  6G  111.  188. 

i  Campbell  t>.  Chambers,  34  Wis.  310;  Blake  v.  Ramish,  26  Wis.  586. 
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from  one  justice  to  another  on  the  ground  of  his  bias  or 
prejudice  in  the  first  justice  is,  in  Wisconsin,  as  follows : 
the  defendant  makes  oath  before  the  first  justice  that  from 
prejudice  or  other  cause,  he  believes  such  justice  will  not 
decide  impartially  in  the  matter.  It  is  not  essential  to 
the  change  of  venue  that  a  regular  affidavit  be  filed 
complete  in  all  its  parts.  If  the  affidavit  be  imperfect 
but  includes  the  above  recited  oath,  it  will  authorize 
a  change  of  venue  and  a  transcript  from  the  first  justice 
reciting  that  the  defendant  appeared,  made  and  filed  affi- 
davit for  change  of  venue,  made  a  motion  to  that  effect, 
and  that  his  motion  was  granted,  will  suffice  to  vest  juris- 
diction in  the  second  justice.1 

§  513.  Venae  —  Change  of  —  What  cannot  be  done  if 
the  second  Justice  refuses  to  act — Iowa.  —  In  Iowa  it  is 
the  law  that  if  there  is  a  change  of  venue  from  one  justice 
to  another  who  is  the  "  next  nearest  justice  "  or  otherwise 
entitled  to  take  cognizance  of  the  case,  he,  and  he  only,  can 
try  it.  If  he  refuses  to  act  the  officer  can  not  confer  juris- 
diction on  a  third  justice  by  bringing  before  him  the 
defendant  in  custody.  If  he  presumes  to  act  in  the  case, 
bis  judgment  is  void.9 

§  514.  Venue  —  Change  of  —  What  is  necessary  to 
effect  it,  and  what  is  sufficient  evidence  of  it  —  The  nec- 
essary facts  —  Indiana,  —  In  Indiana  it  is  the  law  that  upon 
an  affidavit  setting  forth  certain  facts  a  justice  must  grant- 
a  change  of  venue  from  his  court  to  that  of  another  justice. 
In  order,  however,  to  grant  a  change  of  venue  the  justice 
must  have  jurisdiction  of  the  defendant's  person.  Hence 
when  a  defendant  has  appeared  before  the  justice,  and  by 
agreement  fixed  a  day  for  the  trial  of  the  cause,  and  asked 


l  Burns  v.  Doyle,  88  Wis.  460. 
s  Connell  v.  8telsoii,83Iowa,  147. 
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and  obtained  a  change  of  venue  to  another  justice,  he  sub- 
mitted himself  by  these  proceedings  to  the  jurisdiction  of 
the  first  justice,  and  by  the  change  of  venue  the  jurisdiction 
of  the  first  justice  is  transferred  to  the  second.1 

§  515.  Venae  —  Change  of — Grantable  only  on  pay- 
ment of  costs  accrued  —  Kansas.  —  In  Kansas  a  party  to 
a  suit  before  a  justice  is  entitled  to  a  change  of  venue  to 
another  justice  only  upon  the  condition  that  he  pays  all  the 
costs  that  have  accrued  up  to  the  time  the  change  is  made, 
or  if  he  does  not  pay,  that  he  shall  confess  judgment  for 
such  costs  before  the  justice  from  whom  he  seeks  to  trans- 
fer the  case.  An  application,  therefore,  by  a  defendant 
who  neither  pays  the  costs,  nor  confesses  judgment  for 
them,  is  properly  refused  by  the  justice,  and  his  refusal 
forms  no  ground  for  impeaching  his  jurisdiction.3 

l  Neekit  v.  Long,  87  Ind.  300. 
«  Chapin  v.  Brown,  lTJKan.  142.. 
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Trial  bt  jury  in  justices'  court  —  When  and  where  admissible  — 
Mode  of  selecting  and  impaneling  jury — Verdict — Rendition 
and  effect  of. 

Section. 

520.  Jury  trial  in  justices'  courts — In  general. 
621.  Practice —  Trial  — Day  and  hour  to  be  fixed  by  summons  or 
notice  —  Additional  time  allowed — Nebraska. 

522.  Jury  trial  upon  demand  of  either  party  seasonably  made  —  Or  at 

the  discretion  of  the  justice  —  Michigan. 

523.  Practice— Jury— Mode  of  selecting— Effect  of  irregularity  — 

New  York. 

524.  Trial  by  jury  — Justice  cannot  charge  the  jury  nor  set  aside  the 

verdict  except  for  fraud — Nebraska. 

525.  Practice — Justice  not  required   to   charge  the   jury — Conse- 

quences if  he  does,  and  if  he  does  not  —  Georgia. 

526.  Jury  —  If  not  demanded,  justice  may  try  the  case  —  Replevin  — 

Proceedings  in  that  action  —  Ohio. 

527.  Jury  Injustice's  courts  subject  to  like  discipline  as  in  courts  of 

record — Indiana. 

528.  Practice  —  When  verification  of  defense  by  affidavit  is  not  re- 

quired — Trial  by  jury — Georgia. 

529.  Jury — Verdict  of  must  be  rendered  publicly,  and  plaintiff  most 

be  previously  called  —  New  York. 
580.  Jury — Practice  — Jury  trials  —  Kansas. 

531.  Sundry    rules  of  practice — Jury   trial — Bill  of  particulars — 

Affidavit  —  Continuance  —  Michigan. 

532.  Jury — The  verdict  must  be  reasonably  construed  by  the  jus- 

tice—  Michigan. 

533.  Duty  of  justice  to  render  judgment  on  verdict  —  Effect  of  de- 

lay — Execution —  Indiana. 

534.  Practice — Jury — Verdict,  upon   its  rendition  judgment  must 

be  rendered  "  immediately"  — What  this  word  means  —Ne- 
braska. 

535.  Verdict — After  it   has   been  rendered   the   record   cannot  be 

altered  by  the  justice. 

536.  Appeal  —  When  and  where  it  will  lie  from  verdict  of  a  jury  al- 

though judgment  has  not  been  entered  by  justice  —  Missouri. 
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§  520.  Jury  trial  in  justices'  courts  —  In  general.  — 

In  many  of  the  States  enumerated  in  the  fourth  chapter  of 
this  work,  it  is  provided  by  statute  that  cases  within  the  juris- 
diction of  a  justice  shall,  or  may  be  tried  by  jury,  that  either 
party  may  demand  a  jury,  or,  what  amounts  to  the  same 
thing,  both  parties  may  agree  to  dispense  with  a  jury  trial. 
The  justice's  jury  may  consist  of  less  than  twelve  jurors 
in  which  respect  it  differs  from  the  jury  impaneled  in 
superior  courts.  The  jurors,  however,  must  be  "  good  and 
lawful  "  men,  and  in  some  of  the  States,  as  in  North  Car- 
olina, must'  be  drawn  from  the  list  of  jurors  furnished  to 
the  justice  by  the  board  of  commissioners  for  the  county. 
In  other  States  the  juries  are  summoned  by  the  constable 
under  the  authority  of  a  special  venire  issued  by  the  jus- 
tice, and  the  cause  is  adjourned  after  the  demand,  so  as 
to  give  the  officer  time  enough  to  secure  the  jury.  The 
different  modes  of  securing  the  jury,  and  the  general  rules 
of  procedure  in  jury  trials,  as  prescribed  in  the  statutes,  will 
be  found  sufficiently  set  forth  in  the  subjoined  note  A, 

A. 
(a.)  The  mode  of  procedure  for  a  jury  trial  in  North  Carolina,  Is  as 
follows  i  — 

1.  The  jury  must  be  demanded,  if  at  all,  at  the  time  of  joining  the  issue 

of  fact. 

2.  Upon  the  demand  the  justice  must  draw  from  his  box  the  names  of 

twelve  jurors. 
S.  The  trial  shall  then  be  adjourned  to  a  time  and  place  fixed  by  the  justice. 

4.  The  constable  shall  summon  the  twelve  jurors,  or  as  many  of  them  as 

he  can,  to  appear  as  jurors  at  the  time  and  place  designated. 

5.  At  that  time  and  place  the  justice  shall  draw  from  the  jurors  sum- 

moned, the  names  of  six  men  to  serve  as  jurors  in  the  case. 

6.  Each  party  may  challenge  peremptorily  two  of  the  persons  so  drawn. 

7.  If  the  list  of  twelve  will  not  furnish  six  competent  jurors  who  are  not 

objected  to,  talesmen  may  be  summoned  to  complete  the  panel. 
And  the  jury  thus  obtained,  shall  be  sworn  by  the  justice  and  try 
the  cause.1  It  may  be  remarked  that  by  consent,  less  than  six 
jurors  may  act  as  a  jury.2  And  no  juror  can  be  compeUed  to  serve 
outside  of  his  township,  except  as  a  talesman.8 

1 1  Code  N.  O.  (1888),  §§  854  to  804  inclusive. 
S  1  Code  N.  C.  (1883),  §  886. 
8  1  Code  N.  C.  (1883),  §867. 
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And  after  the  jury  has  been  duly  sworn  they  shall  hear  the  testimony, 
consider  the  case,  and  return  their  verdict,  which  the  justice  shall  record 
in  his  docket,  and  enter  judgment  in  accordance  with  it.1 

In  Missouri  it  is  the  law  that  before  the  justice  shall  commence  the 
investigation  of  the  cause  by  the  examination  of  witnesses  or  otherwise, 
either  party  may  demand  that  the  cause  be  tried  by  a  jury.  The  jury  in 
that  State  must  consist  of  six  jurors,  good  and  lawful  men  having  the 
qualifications  of  jurors  in  the  circuit  court,  unless  indeed  the  parties 
agree  upon  a  less  number. 

When  a  jury  has  been  demanded  the  justice  shall  issue  a  venire 
directed  to  the  constable  of  the  township  commanding  him  to  summon 
twelve  duly  qualified  men,  not  of  kin  to  either  of  the  parties,  nor  interested 
in  the  suit,  requiring  them  to  appear  at  a  time  and  place  designated,  to 
form  the  jury  in  the  cause.  If  the  parties  agree  upon  a  less  number  of 
jurors  than  six,  the  summons  should  require  the  constable  to  summon 
only  twice  that  number.  And  if  for  any  reason  it  appears  that  the 
necessary  number  of  competent  and  qualified  jurors  cannot  be  had  in  the 
township,  the  justice  will  order  the  constable  to  summon  a  jury  from  the 
body  of  the  county. 

It  is  especially  provided  by  statute  that  the  constable  shall  not  sum- 
mon any  person  whom  he  may  believe  to  be  biased  or  prejudiced  for  or 
against  either  party.  He  must  summon  the  jurors  personally,  make  a  list 
of  them  and  return  that  list  with  the  summons  or  venire  to  the  justice. 
And  he  must  certify  the  list. 

The  competency  or  qualifications  of  the  jury  shall  be  ascertained  as  in 
the  circuit  court.  The  mode  of  challenging  is  this:  each  party,  the 
plaintiff  beginning,  strikes  off  one  name  from  the  list  aud  that  process  is 
continued  until  there  remains  only  six  names,  or  the  number  agreed 
upon,  and  those  persons  constitute  the  jury.  If  there  are'  two  or  more 
plaintiffs  or  defendants,  they  must  join  in  their  challenges  respectively.3 

The  following  is  a  sufficient  form  for  the  venire  or  summons  issued  by 
the  justice  to  the  constable  requiring  him  to  summon  a  jury  for  the  trial 
of  a  cause :  — 

FORM. 
STATE  OF ,  *>  g8 

COTOTY,    J 

Before  E F ,  Justice  of  the  Peace. 

The  State  of to  the  constable  of township  in county  — 

Greeting  : 

You  are  hereby  commanded  to  summon good  and  lawful  men  of 

l  1  Code  N.  O.  (1883),  f  864. 

s  1  Rev.  Code  Mo.  (1879),  {$  3974,  et  «e?.,  pp.  497, 498. 
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your  township  personally  to  be  and  appear  before  me  at (or  my  office) 

in  said  township  on  the day  ol 18  — ,  at o'clock  (a.  m. 

or  p.  m.)  to  form  a  jury  to  try  the  matter  in  difference  between  the  par- 
ties in  a  cause  pending  in  my  court,  in  which  A B is  plaintiff, 

and  C D is  defendant,  and  have  yon  then  and  there  this  writ 

with  a  return  of  how  yon  have  executed  the  same,  and  a  duly  certified 
list  of  the  persons  whom  you  have  summoned  in  obedience  to  it. 

Witness  E F justice  of  the  peace  for township  in 

the  county  of this  day  of ,  18  — . 

(Signed)  E F Justice  of  the  Peace. 

The  foregoing  form  is  sufficient  for  use  In  any  State  in  which  the  juris- 
diction of  the  justice  is  limited  to  the  township.  For  those  States  in 
which  the  jurisdiction  of  the  justice  is  co-extensive  with  the  county  the 
same  form  may  easily  be  adapted  by  striking  qut  the  word  "township  " 
wherever  it  occurs. 

The  following  Is  a  suitable  form  for  the  return  of  the  officer  to  the  fore- 
going summons  or  venire;  — 

FORM. 


In  obedience  to  the  within  (or  annexed)  precept  I  have  summoned 


good  and  lawful  men  of township,  in county,  to  appear  before 

E F ,  Esq.,  justice  of  the  peace,  for  said  township,  at in 

said  township,  on  the day  of 18  — ,  at o'clock  (a.  m.  or 

p.  m.)  to  form  a  jury  in  the  case  of  A B v.  C D . 

The  following  is  a  list  of  the  persons  summoned  —  (here  the  list  is  in- 
serted). 

This day  of 18  — . 

(Signed)  S T ,  Constable  of Township. 

It  need  hardly  be  said  that  when  a  jury  has  been  demanded  by  either 
party  and  a  summons  issued  by  the  justice,  the  cause  must  needs  be  ad* 
journed  to  the  day  at  which  the  jury  is  summoned  to  appear.  As  both 
parties  are  presumed  to  be  in  court  when  the  case  is  called  and  the  jury 
is  demanded,  no  notice  of  that  time  and  place  need  be  given  to  the  party 
who  did  not  demand  a  jury.  It  is  incumbent  on  him  to  take  care  of  his 
own  Interest  in  that  respect. 

It  is  of  course  essential  when  the  jury  has  been  selected,  that  it  should 
act  under  oath  and  the  justice  administers  an  oath  which  may  be  in  the 
following  — 

FORM. 

You  and  each  of  you  do  solemnly  swear  (or  "  affirm,"  in  proper  cases), 
in  the  presence  of  Almighty  God  that  you  will  well  and  truly  try  the  mat* 
ters  in  difference  between  the  parties  in  the  case  now  on  trial  in  which 
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A B is  plaintiff,  and  C D is  defendant,  and  a  true 

verdict  give  according  to  the  evidence.    So  help  you  God, 

In  Missouri,  and  in  most  other  States,  it  is  the  law  that  the  verdict  of 
the  jury  shall  be  in  writing  and  be  signed  by  the  foreman.  It  must  be 
publicly  delivered  to  the  justice  who  shall  enter  it  upon  his  docket.  The 
justice  has  power,  like  judges  of  circuit  court,  to  discharge  a  jury,  if  after 
a  reasonable  time  for  consultation  they  fail  to  agree.  And  in  general,  the 
trial  by  jury  in  justices'  courts  is  governed  by  the  practice  in  circuit 
courts  as  far  as  the  same  may  be  applicable.1 

The  order  for  dismissing  or  discharging  a  jury  which  cannot  agree 
may  be  entered  on  the  docket  in  the  following — 

FORM 
A B v.  C D . 


It  is  ordered  that  the  jury  impaneled  in  this  cause,  not  being  able  to 
agree  on  a  verdict,  be  and  they  are  hereby  discharged,  and  the  cause  is 

continued  to  the day  of ,  18 — ,  at o'clock. 

E F ,  Justice  of  the  Peace. 

The  following  is  a  form  for  an  order  for  a  continuance :  — 

FORM. 


t?.  C D- 


Upon  the  motion  of  the  plaintiff  (or  defendant)  supported  by  his  affi- 
davit, it  is  ordered  that  this  cause  be  continued  to  the day  of , 

18—, o'clock. 

This day  of 18—. 

E F ,  Justice  of  the  Peace. 

If  the  continuance  is  by  consent  and  not  upon  affidavit  or,  as  upon 
affidavit,  it  should  be  so  stated  in  the  order. 

§  521.  Practice  —  Trial  —  Day  and  hour  to  be  fixed  by 
summons  br  notice  —  Additional  time  allowed  —  Nebras- 
ka. —  In  trials  before  justices  it  is  necessary,  as  heretofore 
stated,  that  the  hour  as  well  as  the  day  of  the  trial  shall  be 
fixed  and  that  the  parties  shall  have  notice  of  the  time  at 
which  .they  must  appear  before  the  justice.  The  law  in 
most,  if  not  all  the  States,  adds  an  hour,  some  of  tbem  two 

1  See  1  Rev.  Stats.  Mo.  (1879),  f  2984. 
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hoars,  within  which  the  parties  may  make  their  appearance, 
and  no  judgment  by  default  can  be  taken  until  this  addi- 
tional time  shall  have  expired.  In  Nebraska,  one  hour  is 
allowed,  and  it  was  held  that  where  the  trial  was  fixed  for 
one  o'clock,  and  the  justice,  in  the  absence  of  the  defend- 
ant, proceeded  at  that  hour  to  impanel  the  jury  and  try  the 
case  the  defendant  was  entitled  to  an  appeal  and  to  have 
the  judgment  set  aside.  He  was  entitled  to  one  hour  after 
one  o'clock  to  make  his  appearance,  and  the  trial  could  not 
be  lawfully  commenced  before  two  o'clock.1 

§  522.  Jury  trial  upon  demand  of  eitbe?  party  season- 
ably made  or  at  discretion  of  the  justice  —  Michigan.  — 

In  Michigan,  it  is  the  law  that  upon  the  trial  of  a  case  be- 
fore a  justice  either  party  may  require  a  jury  to  be 
summoned  and  impaneled.  This,  however,  must  be  done 
after  an  issue  of  fact  has  been  joined,  and  before  the  jus- 
tice has  proceeded  to  an  investigation  of  the  case  by  an  ex- 
amination of  a  witness,  or  the  hearing  of  other  testimony. 
If  the  demand  is  not  made  before  these  proceedings,  the 
right  to  a  jury  trial  is  waived.  And  if  no  demand  be  made 
for  a  jury  at  the  first  calling  of  the  cause,  and  the  case  is  ad- 
journed to  a  subsequent  day,  the  right  to  a  jury  trial  is 
waived  by  the  omission  to  demand  it  before  the  adjourn- 
ment. Nevertheless,  the  justice  may,  of  his  own  motion, 
and  at  his  discretion  order  a  jury  to  be  summoned  and  im- 
paneled if  he  thinks  the  ends  of  justice  will  be  subserved 
thereby,  and  neither  party  can  complain  of  his  doing  so.* 

§523.  Practice — Jury  —  Mode  of  selecting  —  Effect 
of  irregularity  —  New  York. — The  proceedings  for  se- 
curing a  jury  in  a  justice's  court  are  purely  statutory,  and 
the  course  prescribed  by  the  law  must  be  strictly  pursued, 

l  Andrews  v.  Mullin,  14  Nob.  248. 
8  Van  Sickle  •.  Kellogg,  19  Mich.  49. 
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otherwise  the  judgment  entered  upon  their  verdict  cannot 
be  sustained.  In  New  York,  the  law  directs  that  the  names 
of  all  the  persons  summoned  or  selected  as  jurors,  shall  be 
put  into  a  box  and  the  prescribed  or  agreed  number  shall  be 
drawn  out,  one  after  another \>  and  each  juror  submitted  to 
challenge  and  examination  as  his  name  is  drawn.  A  ma- 
terial variation  from  this  mode  of  proceeding  is  fatal  to  the 
judgment.1 

§  524.  Trial  by  jury — Justice  can  not  "charge  the 
jury  "  nor  set  aside  the  verdict  except,  for  fraud,  etc.— 
Nebraska.  — Trial  by  the  jury  in  cases  pending  in  justices' 
courts  is  one  of  our  modern  improvements  not  only  upon 
the  common  law,  but  upon  the  earlier  grants  of  civil  juris- 
diction. The  original  grants  of  judicial  powers  in  civil 
cases  to  justices  contemplated  only  the  adjudication  of  very 
minor  controversies,  and  the  motives  which  led  to  those 
grants  was  rather  the  saving  of  time  and  costs  to  the  liti- 
gants, than  the  attainment  of  very  technically  accurate  legal 
decisions.  The  object  was  to  pacify  the  litigants  as 
cheaply  as  possible,  and  give  them  as  much  justice  as  an 
honest  but  unlearned  man  could  compass.  Trial  by  jury 
therefore  was  not  at  first  introduced  into  justices'  courts 
but  came  later.  As  the  justice  presides  in  jury  trials  in 
his  court,  the  question  has  been  raised  whether  or  not  he 
has  the  right  to  "  charge  the  jury  "  or  instruct  them  in  the 
law  of  the  case.  In  Nebraska  it  has  been  held  that  he  has 
not,  for  the  sufficient  reason  that  no  statute  authorizes  him 
to  do  so,  and  because  if  he  did,  he  could  also  set  aside  the 
verdict  if  in  his  judgment  it  varied  from  his  instructions. 
No  such  authority  is  given.  A  verdict  can  only  be  set 
aside  by  a  justice  in  case  of  fraud,  partiality,  or  undue 
means.8 


l  Becker  v.  Sitterley,  58  How.  Pr.  88. 
•  Ives  v.  Norris,  18  Neb.  853. 
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§  525.  Practice  —  Justice  not  required  to  charge  the 
jury  —  Consequences  if  he  does,  and  if  he  does  not  — 
Georgia. — Justices  not  being  technically  "learned in  the 
law,"  are  not  required  nor  expected  in  jury  trials  before 
them  to  charge  the  jury  or  instruct  them  upon  the  legal 
points  involved  in  the  issue.  In  Georgia,  he  may, if  he 
chooses,  give  the  law  in  charge  to  the  jury,  and  if  he  states 
it  correctly  it  is  not  "error  which  would  demand  and  ne- 
cessitate the  setting  aside  of  the  verdict  and  the  grant  of 
a  new  trial."  The  jury  are  certainly  not  bound  by  the 
opinion  the  justice  may  have  of  the  law,  and  the  natural  in- 
ference is  that  if  the  instruction  of  the  justice  is  erroneous 
it  is  no  ground  for  a  new  trial,  nor  is  the  refusal  of  the 
justice  to  give  any  instruction  at  all.1 

• 

§  526.  Jury  —  If  not  demanded,  justice  may  try  the 
case  — Replevin  —  Proceedings  in  that  action  —  Ohio.  — 

In  Ohio  the  rule  is  that  if  a  jury  trial  is  not  demanded  by 
either  party  to  an  action,  the  justice  has  full  power  to  hear 
and  determine  the  whole  case,  and  if  it  is  an  action  of  re- 
plevin his  jurisdiction  is  not  confined  to  adjudicating  the 
right  to  the  property  in  question,  but  he  ought  to  go  on, 
without  summoning  a  jury,  to  ascertain  the  damages  to 
which  the  prevailing  party  is  entitled,  and  render  the  appro- 
priate judgment  therefor.2 

• 

§  527.  Jury  in  justice's  courts  subject  to  like  disci- 
pline as  in  courts  of  record  —  Indiana.  —  Under  the  stat- 
utes of  Indiana  and,  indeed,  all  other  State  authorizing  and 
regulating  jury  trials  before  justices,  those  magistrates  are 
endowed  with  the  authority  necessary  to  maintain  order 
and  due  discharge  of  their  duty  by  jurors,  and  in  proper 
cases  to  inflict  punishment  for   contempts  committed  by 

l  Adams  •.  Clark,  64  Ga.  648;  Johnson  v.  Nelrns,  21  Ga.  193. 
a  Latimer  o.  Motter,  26  Ohio  St.  480. 
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them.  Like  duties  and  observances  are  required  of  such 
juries  as  of  those  in  courts  of  record.  Consequently  jurors 
who  without  a  discharge  by  the  justice,  and  against  his 
wishes  take  it  upon  themselves  to  *«  release  themselves" 
and  disperse,  are  liable  to  an  arrest  upon  attachment  for 
contempt,  and  to  due  and  appropriate  punishment,  and  can- 
not maintain  an  action  for  false  imprisonment,  either 
against  the  justice  who  issued,  or  the  constable  who  exe- 
cuted the  attachment.1 

§  528.  Practice  —  When    verification   of    defense  by 
affidavit  is  not  required  —  Trial  by  jury  —  Georgia. — 

In  Georgia  it  is  not  required  that  an  issuable  defense  veri- 
fied by  affidavit  shall  be  filed  in  an  action  originating  in  a 
justice's  court.  When  a  judgment  rendered  tn  a  justice's 
court,  without  an  issuable  defense  on  oath,  is  carried 
by  appeal  to  the  superior  court  it  is  erroneous  for  that 
court  to  require  the  filing  of  such  a  defense,  and  in  default 
of  it,  to  reuder  judgment  for  twenty  per  cent  damages 
against  the  defendant  for  having  taken  a  frivolous  appeal 
for  delay  only.  In  that  State  every  litigant  is  entitled  to 
a  trial  by  jury  either  in  the  court  of  the  first  instance,  or  in  an 
appellate. court,  provided  the  sum  claimed  exceeds  fifty  dol- 
lars, and  consequently  a  defendant  against  whom  a  judgment 
has  been  rendered  by  a  justice,  without  a  jury  trial,  for  more 
than  fifty  dollars,  is  entitled  upon  appeal  to  a  jury  trial 
whether  his  defense  is  verified  by  affidavit  or  not.3 

§  529.  Jury — Verdict  of,  must  be  rendered  publicly 
and  plaintiff  must  be  previously  called  —  New  York.  — 

In  New  York  it  is  provided  by  statute  that  when  there  is  a 
jury  trial  in  the  court  of  a  justice,  the  verdict  must  be  de- 
livered publicly  by  the  jury  to  the  justice,  but  previously 


l  Murphy  v.  Wileon,  46  Ind  637. 
1  Howell  v.  Glover,  69  Ga.  774. 
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thereto  the  plaintiff  must  be  called,  and  if  he  is  not  present 
and  no  one  appears  for  him  the  verdict  cannot  be  received. 
It  is  held  that  the  provision  for  calling  the  plaintiff  is  direc- 
tory, it  is  sufficient  if  he  is  present  either  actually  or  by  a 
person  duly  authorized  to  represent  him.  And  if  he  is  not 
present  either  in  person  or  by  agent  or  attorney,  when  the 
jury  comes  in  with  the  verdict  he  shall  be  non-suited.1 

§  530.  Jury  —  Practice  in  jury  trials  —  Kansas.  —  In 

Kansas  it  is  required  by  the  law  that  when  in  a  justice's 
court  a  case  is  tried  by  a  jury,  the  verdict  shall  be  in  writ- 
ing, signed  by  the  foreman  and  read  to  the  jury,  and  the  in- 
quiry made  whether  it  is  their  verdict.  It  is  not  necessary 
that  it  shall  be  signed  by  all  the  jurors.2 

§  531.  Sundry  rules  of  practice  —  Jury  trial  — Bill  of 
particulars  —  Affidavit — Continuance  —  Michigan.  —  In 

Michigan,  as  in  many  other  States,  cases  in  justices'  courts 
are  tried  by  jury,  and  that  mode  of  trial  is  the  right  of  the 
party  demanding  it,  and  not  within  the  discretion  of  the 
justice.  Even  if  a  party  after  demanding  a  jury  absents 
himself  from  the  court-room,  the  justice  cannot  take  it 
upon  himself  to  try  the  case,  but  must  go  on  with  the  jury 
trial.  It  may  be  stated  as  a  further  rule  of  practice  that  if 
a  plaintiff  has  demanded  a  bill  of  particulars  of  the  defend- 
ant's claim  of  set-off,  the  justice  cannot  of  his  own  motion 
refuse  to  receive  and  file  it,  for  the  alleged  reason  that  the 
time  had  expired  within  which  it  had  been  ordered  to  be 
filed.  It  is  the  right  of  the  plaintiff  to  have  it,  and  a  refu- 
sal to  permit  it  to  be  filed  is  an  arbitrary  abuse  of  dis- 
cretion. 

It  may  be  added  that  upon  an  affidavit  for  a  continuance, 
the  applying  party  may  be  required  to  submit  to  cross-ex- 
amination.9 

1  Board,  etc.,  Marion  v.  Turk,  ft  Tta.  A  C.  867. 
>  Hanson  v.  Lawson.  19  Kan.  101. 
3  Boat  v.  Berg,  51  Mich.  8. 
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§  532.  Jury  — The  verdict  must  be  reasonably  con- 
strued by  the  justice  — Michigan.  — A  justice  is  bound  to 
construe  the  verdict  of  a  jury  rendered  in  his  court  reason- 
ably and  in  the  light  of  all  the  proceedings.  A  verdict  in 
a  case  of  trespass  for  "  damages  on  goods,  twenty-seven 
dollars  and  seventy-five  cents.  Actual  exemplary  or  per- 
sonal damages,  twenty  dollars,  trebled  sixty  dollars/9  was 
properly  rendered  under  the  statute  of  Michigan,  and  the 
justice  gave  a  correct  judgment  upon  it  for  eighty-seven 
dollars  and  seventy-five  cents.1 

§  533.  Duty  of  justice  to  render  judgment  on  verdict — 
Effect  of  delay — Execution  —  Indiana.  —  In  Indiana  as 
in  many  other  States  it  is  the  duty  of  a  justice  immediately 
after  the  rendition  of  a  verdict  by  a  jury,  to  enter  judgment 
in  accordance  therewith,  but  if  he  delays  the  discharge  of 
this  duty  for  six  days  or  more,  the  delay,  although  a  viola- 
tion of  the  law,  does  not  invalidate  the  judgment.  And  if 
in  violation  of  the  law  of  the  State  a  justice  issues  an  exe- 
cution without  the  "  benefit  of  appraisement  laws,"  upon 
a  judgment  on  which  the  defendant  was  entitled  to  that 
benefit,  the  proper  remedy  for  that  wrong  is  a  motion 
before  the  justice  for  the  correction  of  the  execution  so  as  to 
make  it  conform  to  the  judgment.  An  injunction  will  not 
be  granted  in  such  a  case  except  when  it  is  necessary  to 
stay  proceedings  on  the  execution  until  the  motion  can  be 
determined  .* 

§  534.  Practice  —  Jury  —  Verdict  —  Upon  its  rendition 
judgment  must  he  rendered  "  immediately  "  —  What  this 
word  means — Nebraska.  —  It  is  the  law  of  Nebraska,  as  of 
many  other  States,  that  in  case  of  a  jury  trial  in  a  justice's 
court,  it  becomes  his  duty  upon  the  rendition  of  a  verdict 

l  WiUon  v.  MoOrellies,  60  Mich-  847. 

s  Martin «.  Pifer,  96  Ind.  245;  Lastalle  ».  Moore,  3  BUckf.  236;  Walpole  v.  Smith, 
4  BUckt  804;  Oolbertson  v.  Milhollln,  S9  Ind.  80S. 
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by  the  jury  to  enter  judgment  upon  that  verdict  "  imme- 
diately." This  word  has  been  construed  in  a  late  case  to 
mean  exactly  what  it  says ;  it  is  held  that  it  is  the  duty  of 
the  justice  to  act  at  once,  and  that  a  delay  in  the  rendition 
of  the  verdict  until  the  next  day  is  error.  The  court  takes 
a  very  proper  distinction  between  the  case  in  judgment  and 
another  case  in  the  same  State.  The  jury  having  rendered 
their  verdict  the  duty  of  the  justice  in  entering  the  judg- 
ment is  ministerial,  merely  mechanical,  in  fact.  He  has  no 
discretion.  In  the  other  case  there  being  no  jury  and  no 
verdict,  the  duty  of  the  justice  was  to  decide  the  case,  to 
exercise  discretion,  judgment,  and  legal  acumen,  and  for 
this,  time  was  necessary.  Wherefore,  in  that  case  "  imme- 
diately "  might  well  mean  after  the  lapse  of  hours  or  even 
days,  or  to  use  a  very  convenient  and  very  indefinite  legal 
phrase  "  a  reasonable  time."  * 

§  535.  Verdict  —  After  it  is  rendered  the  record  cannot 
be  altered  by  the  justice  —  New  York.  —  It  is  well  settled 
that  upon  receipt  of  the  verdict  of  a  jury  in  a  justice's 
court  it  is  the  duty  of  the  justice  forthwith  to  render  judg- 
ment and  enter  it  in  his  docket  book.  After  he  has  done 
this,  he  has  no  jurisdiction  to  change  the  record  in  any 
respect.  Consequently  the  plaintiff  cannot  remit  any  part 
of  the  judgment,  but  in  New  York  by  statute  he  may  after 
the  verdict  has  been  given,  and  before  the  judgment  has 
been  entered,  remit  a  portion  of  the  verdict,  and  in  that  case 
it  is  the  duty  of  the  justice  to  enter  the  judgment  for  the 
remainder  only.2 

§  536.  Appeal  —  When  and  where  it  will  lie  from  ver- 
dict of  a  jury  although  judgment  has  not  been  entered 
by  justice  —  Missouri.  — In  Missouri  it  is  the  law  that  an 


l  Auitin  v.  Brock,  16  Neb.  642,  citing  Huff  v.  Babbott,  14  Neb.  160. 
a  Allen  v.  Swann,  39  Sap.  Ct.  N.  Y.  (32  Han)  863. 
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appeal  will  lie  from  the  judgment  of  a  justice,  although  he 
has  not  entered  up  any  formal  judgment  upon  the  verdict 
of  the  jury.  The  justice  has  not  the  discretionary  control 
of  the  verdict  of  a  jury  possessed  by  a  court  of  record, 
hence  the  effect  of  a  formal  judgment  will  be  given  to  a 
verdict  as  soon  as  it  is  entered  upon  a  justice's  docket.1 

i  Haaeltine  v.  Reusch,  51  Mo.  50 ;  Rutherford  v.  Wimer,  3  Mo.  IS ;  Franee  v.  Owens, 
25  Mo.  829 ;  Morse  v.  Brownfleld,  27  Mo.  214. 
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Judgments  in  justices'  courts  —  When  to  be  rendered — Promptly 
on  verdict  —  their  effect  and  operation. 

Section. 

545.  When  after  a  trial  by  himself  the  justice  must  render  judg- 

ment—  When  after  a  trial  by  jury. 

546.  When  justice    must    enter  judgment  —  Bale  as   to   Sunday— 

Michigan. 

547.  When  judgment  upon  verdict  should  be  entered— What  "  forth- 

with" means — New  York. 

548.  Same  subject  continued— Wisconsin. 

549.  Judgment — Verdict — Judgment  on  verdict  must  be  rendered 

immediately9  but  need  not  be  entered  immediately — Michigan. 

550.  Judgment— Rendition  of,  "  forthwith  "  when — Construction  of 

statute  —  Public  holiday — Rule  on  that  subject —  Indiana. 

551.  Rendering   judgment    on    verdict  is  a  judicial    act — Official 

bond  —  Ohio. 

552.  Judgments — When   they  must  be   rendered — Certiorari  — Its 

scope  and  effect — New  Hampshire. 
558.  Justice  must  render  judgment  promptly — Rule  applied  to  crimi- 
nal cases  —  Indiana. 

554.  Judgment — When  it  must  be  rendered — Jury  trials  —  Trials 

by  justice  alone  —  When  there  has  been  an  arrest  or  attach- 
ment—  Kansas. 

555.  Judgment — When  to  be  rendered  on  verdict — When  it  may  be 

entered — Wisconsin . 

556.  Judgment — Rendering,  a  judicial  act — Entering,  ministerial— 

Mistake — When  justice  liable  for — New  York. 

557.  Practice — What  is  mandatory,  and  what  is  directory  about  ren- 

dering and  entering  judgments — New  York. 

558.  Default — Judgment  by — Presumption  that  justice  did  his  duty- 

Evidence  of  claim,  not  required  to  appear  on  the  docket— 
Missouri. 

559.  Practice  —When  judgment  of  non-suit  may  be  rendered  against 

plaintiff — Pennsylvania. 

560.  Judgment  by  confession— Maybe  either  with  or  without  pro- 

cess—  How   such    a  judgment    is   sufficiently    attested— 
Michigan. 
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Section. 

661.  Judgment— To  be  rendered  on  counter-claim  —  Numerical  juris- 
diction of  justice  over  it  —  New  York. 

562.  Practice  —  What  are  the  judgments  that  can  be  entered  on  ver- 
dict of  a  justice's  jury — New  York. 

668.  Judgment — Cannot  be  altered  after  it  has  been  entered — Prac- 
tice — New  York. 

664.  Judgment — When  record  is  sufficiently  full — Indiana. 

665.  Practice — Duty  of  justice  to  render  immediate  judgment  on  ver- 

dict of  jury — Duty  is  clerical  and  its  performance  may  be 
compelled — California. 

566.  Judgment — "Forthwith,"    meaning  of  —  Delay    in    rendering 

judgment  on  verdict  causes  the  loss  of  jurisdiction — Wis- 
consin. 

567.  Judgment — When  It  must  be  rendered  by  justice  —  What  "im- 

mediately "  means  —  Nebraska. 

568.  What  "forthwith"  means  —  Wisconsin. 

569.  Judgment — Delay  that  will  lose  jurisdiction  —  Nebraska. 

570.  Jurisdiction — When  not  lost  by  delay  of  judgment — Process — 

Oregon. 

671.  Judgment — When  and  where  must  be  rendered  in  three  days  — 
Continuance  —  Wisconsin. 

572.  Judgment  —  Must  be  rendered  within  the  prescribed  time  —  Dis- 
continuance — Michigan. 

578.  Practice — Judgment— Delay  in  rendition  of  judgment,  when  a 
forfeiture  of  jurisdiction —  Michigan. 

574.  Judgment — When  void  for  premature  rendition — Kansas. 

575.  Judgment — When  void  for  want  of  jurisdiction — What  is  the 

proper  remedy  in  such  a  case  —  California. 

576.  Judgment  of  justice  cannot  be  collaterly  impeached  —  Irregu- 

larity of  not  reciting  names  of   partners  cured  by  verdict  — 
Pennsylvania. 

577.  Practice — Judgment  cannot  be  collaterly  assailed  on  account  of 

alleged  non-service  of  process  —  Texas. 

578.  Amendment — Judgment —  A  justice  who  has  omitted  to  decide 

for  or  against  a  defendant  cannot  amend  his  judgment  — Ten- 
nessee. 

579.  Practice — Irregularities  do  not  avoid  judgments  unless  they 

mislead  the  party  —  Kansas. 

580.  Judgments  which  are  irregular  and  erroneous  but  not  void — 

Tennessee. 

581.  Judgments  rendered   without   service   of  process,  voidable  — 

Pennsylvania. 

582.  Same  subject  continued  —Kansas. 
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Section. 

583.  Equity— Will  not  intervene  to  remedy  defects  in  legal  proceed- 

ings  before  a  justice,  which  are  remediable  at  law — Mis- 
sissippi. 

584.  Rale  as  to  new  trials  —  North  Carolina  —  Indiana. 

585.  Judgment — When  a  justice  may  vacate   his  own  judgment  — 

Practice  —  Kansas. 

586.  Judgment —  When  and  how  a  justice  may  treat  his  own  judg- 

ment as  a  nullity  —  Georgia. 

587.  Practice— When  judgment  by  default  will  be  set  aside  —  When 

execution  may  Issue  —  Exception  —  Indiana. 

588.  Judgment  by  default — Can  only  be  set  aside  upon  payment  of 

costs,  but  payment  is  not  a  necessary  pre-requlsite  to  the  ap- 
plication —  Missouri. 

589.  Judgment  by  default— When  it  may  be  set  aside — Appeal  — 

Venue  —  Iowa.  • 

590.  Practice —Judgment  —  Default — Rule  for  computing  time  for 

setting  aside  default — Missouri. 

591.  Practice — After    appeal  taken  judgment  may  be  set  aside  — 

Qucere — After  filing  transcript  —  Iowa. 

592.  Judgment— If  void  may  be  disregarded  by  justice  as  well  as 

other  persons — Georgia. 
598.  New  trial  —When  and  where  it  may  be  granted — Appeal  is  from 
second  judgment,  not  the  first — Rule  as  to  costs — Indiana. 

594.  Amendment   cannot   be  made   after  rendition  of  judgment— 

Michigan. 

595.  Jury — Charging  the   jury— Where  justices  are    forbidden  to 

charge  juries  in  their  courts  —  Consequences  of  disobedience  — 
Iowa. 

596.  Judgment— Unavailing  as  a  bar  to  another  action  unless  it  is 

rendered  upon  the  merits  —  Michigan. 

597.  Judgment  without  jurisdiction — When  it  will  protect  justice 

and  officer  against  a  collateral  attack  —  Pennsylvania. 

598.  Practice  —  Rendition  of  final  judgment  and  adjournment  ter- 

minates the  jurisdiction  of  the  justice  —  Rhode  Island. 

599.  Practice — What  is  a  valid  judgment  against  plaintiff  from  which 

an  appeal  may  be  taken  —  Bill  of  costs  —  Affidavit  for  appeal— 

Wisconsin. 
€00.  Judgment — What  is  a  final  and  conclusive  judgment  from  which 

an  appeal  may  be  taken — Not  essential  that  it  should  award 

costs — New  York. 
601.  Judgment  by  confession  —  No  appeal  from  —  When  and  where 

treated  as  a  case  of  false  judgment  at  common  law — North 

Carolina. 
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Section.  • 

602.  Judgment  by  confession  —  Is  a  release  of  errors  —  Alabama. 

603.  Judgment  of  justice  —  When  and  where  It  cannot  be  collaterly 

assailed  —  Texas. 

604.  Judgment — Liberal  construction  of  —  When  entry  of  judgment 

is  ministerial —  Coram  non  judice — Ratification  by  plaintiff  — 
Mississippi  —  California. 

605.  Principal  and  surety  —  This  relation  is  not  settled  by  judgment 

against  one  as  principal  and  the  other  as  surety  —  Such  judg- 
ment concludes  neither,  as  to  the  other — Kansas. 

606.  Administrator — Where  he  must  bring  new  suit  on  judgment  In 

favor  of  his  intestate  Illinois. 

607.  Judgment  by  default  without  service  of  process  is  void,  not  void- 

able —  Indiana. 

608.  Practice  —  Limit  of  recovery  —  Illinois. 

609.  Judgment  of  justice — Where  it  becomes  judgment  of  circuit 

court  by  being  docketed  therein — South  Carolina. 

610.  Lien  —  Judgment  of  justice  is  not  a  lien  on  defendant's  prop- 

erty —  How  it  can  be  made  a  lien  —  North  Carolina. 

611.  Lien  —  Of  justice's  judgments  on  lands,  secured  by  docketing  — 

North  Carolina. 

612.  Judgment  —  Satisfaction  of  justice's  judgment  out  of  land  — 

How  secured  —  Kentucky. 

613.  Lien  of  justice's  judgment  on  land  —  How  obtained  and  how  en- 

forced—  Missouri. 

614.  Lien  of  judgment  of  justice  on  land  —  How  obtained  —  Effect  of 

irregularities  in  docketing — New  York. 

615.  Effect  of  a  judgment  rendered  by  a  justice  —  No  lien  on  person- 

alty— North  Carolina — Tennessee. 

616.  Executor  de  son  tort — Judgment  against  a  defendant  as  admin- 

istrator de  son  tort,  construed  as  against  him  as  executory  son 
tort  —  Tennessee. 

617.  Judgment  of  justice  —  Conclusive  character  of  —  When  operating 

as  a  decree  of  specific  performance  —  Texas. 

618.  Judgment  —  Where  filing  transcript  in  the  circuit  court  does  not 

render  it  a  judgment  of  that  court  —  Iowa. 

619.  Justices'  courts  are  not  courts  of  record  —  How  their  judgments 

must  be  proved — Alabama. 

620.  Judgment—  Justice's  transcript  Is  prima  facie  evidence  of  it  — 

Entering  judgment  is  a  ministerial  duty  when  the  case  has  been 
tried  by  a  jury — New  York. 

621.  Judgment  —  Must  be  revived  after  three  years  —  How  it  must  be 

revived — Missouri. 

622.  Practice  —  Rule  as  to  transcript  —  Illinois. 
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§  545.  When  after  a  trial  by  himself  the  justice  must 
render  judgment  —  When  after  a  trial  by  jury.  —  When 
in  a  case  tried  before  a  justice  without  a  jury  he  has  ren- 
dered a  judgment,  he  must  forthwith  record  it  in  his  docket. 
It  is  incumbent  upon  him  to  render  his  judgment  within  a 
reasonable  time,  and  in  some  of  the  States  his  cogitation  is 
by  statute  limited  to  a  stated  number  of  days.  In  Indiana 
he  must  render  his  judgment  within  four  days  after  the 
trial,  and  if  there  has  been  a  confession  of  judgment,  or 
the  suit  has  been  dismissed,  or  the  defendant  be  in  actual 
custody,  the  rendition  of  the  judgment  should  be  immedi- 
ate.1 And  when  the  case  has  been  tried  by  a  jury,  there  ex- 
ists no  reason  for  the  justice  to  deliberate  further ;  he  should 
enter  the  verdict  at  once  and  render  his  judgment  and  enter 
it  without  any  delay.  He  has  no  discretion  in  the  matter, 
and  whether  his  act  in  rendering  judgment  on  a  verdict  be 
ministerial  in  theory  or  not,  it  is  so  in  fact.  Hence,  in  all 
the  States,  it  is  his  duty  to  render  judgment  on  the  verdict 
*«  immediately/'  or  "  forthwith."  He  cannot,  in  general, 
grant  a  new  trial,  and  although  he  can,  and,  under  proper 
conditions,  he  must  grant  an  appeal,  that  can  in  general  only 
be  taken  after  the  rendition  of  a  final  judgment. 

In  the  subjoined  note  will  be  found  a  number  of  forms 
of  judgment  entries  which  can  be  appropriately  used  in  any 
of  the  States.  — A. 

A. 

The  following  are  suitable  forms  for  entries  of  judgments  on  the 
dockets  of  Justices.    The  first  is  for  a  judgment  by  default:  — 

FORM  — No.  1. 


B v.  C D- 


On  this  day  at  —  o'clock,  at  my  office  in township,  appeared 

the  plaintiff  in  this  cause,  and  the  defendant  came  not,  but  made  default, 

and  after  waiting  for  him hour  according  to  law,  and  he  still  fall- 

ing  to  appear,  the  cause  was  heard  ex  parte;  and  plaintiff  having  proved 

l  Rev.  Stats.  Ind.  (1881),  §  1489. 
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his  demand,  judgment  is  rendered  for  him,  the  said  A B ,  and 

against  the  said  C D ,  for dollars  damages  and 

dollars  cost  of  suit,  for  which  execution  will  be  duly  Issued. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

The  following  is  a  form  of  a  judgment  entry  where  both  parties  ap- 
pear, and  no  jury  is  demanded,  or  jury  trial  is  waived,  and  the  same  is 
heard  by  the  justice  alone :  — 

FORM  — No.  2. 


v.  C D- 


On  this day  of  ,  18 — ,  at o'clock,  both  parties  to 

this  action  appeared,  and  no  jury  being  demanded  (or  trial  by  jury  having 
been  waived  by  both  parties),  the  cause  was  heard  by  me,  and  upon  con- 
sideration of  the  evidence  on  both  sides,  judgment  was  rendered  for  the 

plaintiff,  the  said  A B ,  and  against  the  defendant,  the  said 

C D ,  for  the  sum  of dollars,  and dollars  cost  of 

suit,  for  which  execution  will  be  issued. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

The  following  form  may  be  used  when  a  jury  trial  is  had :  — 

FORM  — No.  3. 


v.  C D- 


This  day  came  the  parties  in  this  cause,  and  came  also  a  jury  of  good 
and  lawful  men,  to  wit  (here  name  them),  who,  having  been  duly  sworn 
to  inquire  into  the  matters  in  difference  between  the  parties  to  this  action, 
and  who,  having  heard  the  evidence  on  both  sides,  upon  their  oaths, 

did  say  that  they  find  for  the  plaintiff  In  the  sum  of dollars  and 

costs  of  suit.    Judgment  was  therefore  rendered  for  the  plaintiff,  A 

B ,  and  against  the  defendant,  C D ,  for  the  sum  of 

dollars  and dollars  costs,  for  which  execution  will  be  issued. 

This day  of ,  18—. 

E F— — ,  Justice  of  the  Peace. 

If  the  plaintiff  in  the  action  falls  to  appear,  judgment  will  be  entered 
in  this  — 

FORM  —  No.  4. 


B v.  C D- 


On  this  day  at o'clock,  a.  m.  vor  p.  .m),  at  my  office  in 


township,  appeared  the  defendant  in  this  cause,  and  the  plaintiff  came 
not,  but  made  default,  and  after  waiting  for  him  for  —  hour,  according 
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to  law,  and  he  still  failing  to  appear,  judgment  is  rendered  for  the  defend- 
ant C  D against  the  plaintiff  A B ,  for 

dollars,  costs  of  salt  for  which  execution  will  be  issued,  and  this  cause 
is  hereby  dismissed. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

When  judgment  is  rendered  in  favor  of  the  defendant  and  no  counter- 
claim has  been  put  in,  and  there  has  been  ho  jury  trial,  the  following  form 
may  be  used :  — 

FORM  — No    5. 

Follow  form  No.  2  down  to  the  words  "  on  both  sides,"  then  add  the 
following :  — 

judgment  was  rendered  for  the  defendant,  C D ,  and 

against  the  plaintiff,  A B ,  for dollars,  the  costs  of  this 

suit,  for  which  execution  will  be  Issued. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

When  there  has  been  a  jury  trial  and  the  verdict  is  for  the  defendant, 
no  counter-claim  having  been  made,  the  following  is  a  suitable  form :  — 

FORM  — No.  6. 

Follow  form  No.  3  down  to  the  words,  "  upon  their  oaths  did  say," 
then  add :  — 


that  they  find  for  the  defendant.    Judgment  was  therefore  ren- 


dered for  the  defendant,  C D ,  and  against  the  plaintiff,  A- 


B ,  for dollars  costs  of  this  suit  for  which  execution  will 

be  issued. 

This day  of f  18—. 

E F ,  Justice  of  the  Peace. 

Where  the  trial  is  by  the  justice  alone  and  there  has  been  a  counter- 
claim which  Is  established  and  exceeds  the  amount  of  the  plaintiff 's  de- 
mand, judgment  will  be  rendered  for  It  in  favor  of  the  defendant  in  the 
following  — 

FORM  — No.  7. 

Follow  form  No.  2  down  to  the  words,  "on  both  sides,"  then 
add:  — 

it  appearing  that  the  counter-claim  established  by  the  defendant  ex- 
ceeded the  demand  established  by  the  plaintiff  by  the  sum  of dol- 
lars, judgment  was  therefore  rendered  in  favor  of  the  defendant,  C 

D ,  and  against  the  plaintiff,  A B ,  for  said  sum  of 
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dollars,  and dollars  costs  of  suit,  for  all  which  execution 

will  be  issued. 

This day  of ,  18—. 

E- F ,  Justice  of  the  Peace. 

When  there  has  been  a  trial  by  jury  and  a  counter-claim  has  been  es- 
tablished exceeding  in  amount  the  demand  established  by  the  plaintiff 
the  following  form  may  be  used :  — 

FORM— No.  8. 

Follow  Form  No.  8  down  to  the  words  "that  they  find  "  then  add:  — 
for  the  defendant  for  the  excess  of  his  counter-claim  over  the  demand  es- 
tablished by  the  plaintiff — for  the  excess  of  his  counter-claim  over  the 

demand  established  by  the  plaintiff  in  the  sum  of dollars  and 

costs  of  suit.    Judgment  was  therefore  rendered  in  favor  of  the  de- 
fendant C D ,  and  against  the  plaintiff  C D ,  for 

said  sum  of dollars  and dollars  costs  of  suit  for  all  which 

execution  will  be  issued. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

Under  certain  circumstances  a  justice  may  be  empowered  by  the  laws 
of  some  of  the  States  to  render  judgment  upon  an  adverse  finding  or 
decision  not  only  against  the  party,  plaintiff  or  defendant,  but  also 
against  his  security  in  a  bond  or  undertaking  which  he  has  filed  In 
ac  ordance  with  the  law.  In  such  cases  the  following  form  may  be 
used:  — 

FORM  — No.  9. 

Follow  Form  No.  2  down  to  the  words  "on  both  sides;  "  or  Form 
No.  3  down  to  the  words  " find  for  the  defendant  "  then  say:  — 
judgment  was  rendered  (or  therefore  rendered)  for  the  defendant 


C D ,  and  against  the  plaintiff  A B ,  and  P 

Q ,  his  surety  in  the  bond  (or  "  undertaking")   filed  in  this  cause 

for  the  sum  of dollars,   and dollars  damages  and  — 

dollars  the  cost  of  this  suit. 

This day  of ,  18—. 

E F ,  Justice  of  the  Peace. 

If  the  defendant  has  given  the  bond  or  undertaking  and  the  judgment 
should  be  against  him  and  his  surety  the  foregoing  form  can  easily  be 
adopted  to  suit  the  case. 

§  546.  When  justice  must  enter  judgment  —  Rule  as 
to  Sunday — Michigan.  —  In  Michigan,  a  justice  has  four 
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days  after  the  trial  of  a  cause  without  a  jury,  to  render  his 
judgment  and  enter  it  on  his  docket.  If  the  last  of  the 
four  days  chances  to  be  Sunday,  he  cannot  postpone  the 
performance  of  his  duty  in  this  regard  till  Monday,  for  if 
he  does,  his  judgment  will  be  void.1 

• 

§  547.  When  Judgment  upon  verdict  should  be  en- 
tered —  What  "  forthwith  "  means  —  New  York  —  Wis- 
consin. —  In  New  York,  it  is  the  law  that  when  a  case  is  tried 
by  a  jury,  the  judgment  shall  be  entered  upon  a  verdict 
"forthwith"  and  it  was  held  a  sufficient  compliance  with  the 
a  law  if  thedelay  does  not  exceed  twenty-four  hours.  Thus, 
verdict  was  rendered  "  about  midnight "  and  the  judgment 
was  deferred  by  the  justice  until  daylight,  when  it  was  en- 
tered. This  was  held  to  be  within  the  statute.9  It  is  else 
where  held,  with  better  reason,  that  "forthwith"  means 
what  it  says,  that  as  after  the  verdict  the  justice  has  no  dis- 
cretion and  no  reason  for  delay,  the  entering  of  the  judgment 
should  be  strictly  and  literally  in  compliance  with  the  law, 
and  should  take  place  immediately  after  the  rendition  of  the 
verdict.8 

§  548.  Same  subject  continued  —  Wisconsin. —  In  Wis- 
consin, it  is  the  law  that  after  a  jury  has  rendered  their 
verdict,  it  is  the  duty  of  the  justice  to  render  judgment  upon 
it  "  forthwith."  And  in  this  connection  forthwith  has 
been  construed  to  mean  —  forthwith  —  immediately  —  in- 
stanter  —  without  delay.  The  court  says:  "Nothing, 
neither  hunger,  nor  thirst,  nor  weariness,  nor  want  of  sleep, 
nor  pain,  nor  sickness,  nor  heat,  nor  cold,  nor  religious 
scruples,  nor  any  earthly  thing  shall  excuse  the  justice  for 
not  entering  judgment  instanter  on  receipt  of  the  verdict. 
He  must  do  so  without  delay  and  as  the  very  next  act  by 

l  Harrison*.  Bayer,  27  Bfich.  476. 

*  Goodrich  v.  Sullivan,  1  Th.  AC.  19L 

3  8ee  Wearne  v.  Smith,  32  Wis.  413. 
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him  performed,  or  all  jurisdiction  is  gone."  Hence,  a 
verdict  being  returned  at  eleven  o'clock  at  night,  the 
judgment  rendered  at  nine  o'clock  the  next  morniug  was 
altogether  too  late,  the  jurisdiction  was  lost  and  the  judg- 
ment was  void.1 

§  549.  Judgment — Verdict  — Judgment  upon  verdict 
must  be  rendered  Immediately,  but  need  not  be  entered 
Immediately  —  Michigan.  —  In  Michigan,  it  is  essential 
that  the  justice  shall  render  judgment  upon  the  verdict  of  a 
jury  immediately, but  it  is  not  necessary  that  he  shall  enter 
it  upon  his  docket  with  the  same  expedition.  It  is  sufficient 
if  it  be  entered  upon  the  minutes.2  And  in  rendering  judg- 
ment for  costs  the  justice  acts  judicially,  and  as  he  may 
have  to  take  proof  and  consider  the  questions  involved  in 
the  costs,  it  is  not  essential  to  his  jurisdiction  that  his  judg- 
ment for  costs  should  be  rendered  when  the  principal 
judgment  is  rendered  to  which,  however,  it  relates  back  as 
an  incident  to  the  principal  judgment.  The  judgment  for 
costs  may  be  held  back  a  reasonable  time,  as  long  as  four 
days,  if  found  necessary.  The  appellate  court  will  presume 
in  the  absence  of  evidence  to  the  contrary  that  the  justice's 
court  was  properly  held  open  for  the  adjudication  of  the 
question  of  costs,  because  although  nothing  is  to  be  pre- 
sumed  to  give  the  justice  jurisdiction,  yet  when  his  juris- 
diction of  the  cause,  and  the  parties,  is  shown,  he  is  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  to  have 
acted  regularly,  and  therefore  preserved  his  jurisdiction.3 

§  550.  Judgment  —  Rendition  of  "  forthwith,9* 
when  —  Construction  of  statute  —  Public  holiday  —  Rule 
on  that  subject  —  Indiana.  —  In  Indiana,  it  is  the  law  that 
a  justice  must  "  forthwith  "  enter  judgment  upon  the  ver- 

i  Weune  v.  Smith.  89  Wis.  418. 

*  Saunders  v.  Tiaga,  etc.,  Co.,  87  Mich.  530;  Hickey  v.  Hinsdale,  8  Mloh*  867. 

a  Saunders  v.  TUga,  etc.,  Co.,  supra. 
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diet  of  the  jury  rendered  on  the  22d  of  February.  It  is 
the  duty  of  the  justice,  notwithstanding  the  sanctity  of  the 
day,  to  enter  judgment  "  forthwith  "  and  doing  so,  he  is 
discharging  a  public  duty,  and  the  judgment  so  rendered  is 
valid.  The  law,  it  may  be  observed,  expressly  prohibits  a 
justice  from  transacting  any  official  business  on  the  holiday  t 
in  question,  except  receiving  the  verdict  and  discharging  the 
jury.  The  statute  must  be  construed  in  connection  with 
the  general  law,  so  that  full  effect-shall  be  given  to  both  if 
possible,  and  that  is  held  to  be  given  by  permitting  the  jus- 
tice to  renderthe  judgment  "  forthwith  "  under  the  general 
law,  on  the  holiday,  after  receiving  the  verdict  and  dis- 
charging the  jury  under  the  special  law.1 

§  551.  Rendering  judgment  on  verdict  is  a  Judicial 
act — Official  bond  —  Ohio. — In  Ohio,  it  is  the  law  that 
the  rendition  of  a  judgment  by  a  justice  upon  the  verdict  of 
a  jury  given  in  his  court,  is  a  judicial,  not  a  ministerial 
act.  Therefore,  an  action  for  such  an  omission  of  duty 
cannot  be  maintained  on  the  official  bond  of  the  justice 
prescribed  by  law,  because  that  bond  is  conditioned  for  the 
performance  of  ministerial  acts  only.' 

§  552.  Judgments — When  they  must  be  rendered  — 
Certiorari,   its   scope   and  effect  —  New   Hampshire. — 

The  delay  of  a  justice  in  rendering  his  judgment  is  not  a 
ground  for  holding  the  judgment  invalid.  He  is  entitled  to 
take  a  reasonable  time  to  make  up  his  mind  upon  the  ques- 
tions involved  in  the  controversy,  even  in  those  States  in 
which  it  is  required  by  statute  that  he  shall  decide  *«  imme- 
diately." And  in  any  case  it  is  not  competent  to  investi- 
gate the  accuracy  of  the  justice's  findings  of  facts  upon  the 
common-law  process  of  certiorari,  however  it  may  be  upon 


i  Perkins  v.  Jones,  88  Wis.  243.    See,  also,  McNamara  v.  Spees,  26  Wis.  St9. 
2  Stallcup  v.  Baker,  18  Ohio  St.  644. 
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statutory  writs  of  that  description.  The  power  of  the  re- 
vising courts  in  those  cases  depends  of  course  upon  the 
terms  of  the  statute  authorizing  the  writ.  The  common- 
law  writ  of  certiorari  is  awarded  when  the  court  above  has 
no  jurisdiction  of  the  original  cause  and  can  render  no  judg- 
ment in  it,  in  order  that  the  judges  may  inspect  the  record 
and  see  whether  the  inferior  court  has  kept  within  the 
limits  of  its  jurisdiction.1 

§  553.  Justice  must  enter  judgment  promptly  —  Rule 
applies  to  criminal  cases  —  Indiana.  —  In  Indiana  and  in 
other  States  justices  are  required  to  enter  judgment 
promptly  or  immediately  after  the  decision  of  a  case.  The 
rule  applies  especially  to  civil  cases  but  not  to  criminal 
prosecutions.  One  who  has  been  acquitted  of  a  criminal 
charge  can  not  be  deprived  of  its  benefit  by  the  failure  of 
the  justice  to  perform  his  duty  by  entering  it  of  record,  and 
in  a  case  of  malicious  prosecution,  the  discharge  of  the  ac- 
cused by  the  justice  is  prima  facie  evidence  of  his  innocence 
of  the  charge,  but  does  not  negative  the  existence  of  proba- 
ble cause.3 

§  554.  Judgment — When  it  must  be  rendered  —  Jury 
Trials  —  Trials  by  justice  alone — When  there  has  been  ar- 
rest or  attachment  —  Kansas.  — In  Kansas  the  rule  is  that 
when  there  has  been  a  jury  trial  before  a  justice,  and  a  ver- 
dict has  been  rendered,  the  justice  must  enter  judgment  im- 
mediately after  the  trial.  And  when  the  case  is  tried  be- 
fore the  justice  alone  without  a  jury,  the  same  promptitude 
is  required  in  all  cases  in  which  the  defendant  has  been  ar- 
rested or  his  property  attached.  The  judgment  must  in 
such  cases  be  rendered  as  soon  as  the  trial  is  closed.  In  all 
other  cases  of  trial  by  the  justice  alone,  there  having  been 


1  Richardson  v.  Smith,  59  N.  H.  517. 

2  Wright  v.  Fausler,  90  lnd.  492. 
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no  arrest  or  attachment,  the  justice  may  postpone  his  de- 
cision four  days,  but  in  computing  the  time  the  day  of  the 
trial  and  the  day  on  which  the  judgment  is  rendered  and 
entered,  are  both  to  be  included  in  the  four  days.  A  judg- 
ment rendered  after  the  lapse  of  four  days  is  not  void  but 
erroneous.1 

§  555.  Judgment  —  When  it  must  be  rendered  on  the 
verdict  of  a  jury — When  it  may  be  entered  —  Wiscon- 
sin. —  In  Wisconsin  a  justice  may  lose  jurisdiction  of  a 
case  by  neglect  to  enter  a  judgment  and  tax  the  costs  in  due 
season.  If  upon  the  rendition  of  a  verdict  the  justice  says 
in  words  audible  to  all  concerned  that  he  gives  judgment 
for  the  prevailing  party  for  the  amount  found  by  the  jury, 
with  costs  of  suit,  the  judgment  thus  rendered  may  be  sub- 
sequently entered  upon  his  docket,  and  the  costs  taxed, 
without  affecting  its  validity.  That,  however,  must  be 
done  within  the  very  indefinite  period  known  to  the  law  as 
**  a  reasonable  time."  And  a  justice  does  not  act  with 
sufficient  promptitude  if  he  renders  judgment  orally,  upon 
a  verdict  on  the  7th  of  a  month  and  does  not  enter  judg- 
ment or  tax  the  costs  until  the  20th.  In  the  interval  he  had 
lost  his  jurisdiction.3 

§556.  Judgment  —  Rendering — A  Judicial  act  —  En- 
tering ministerial  —  Mistake,  when  Justice  liable  for  — 
New  York.  —  In  New  York  it  has  been  held  that  the  rendi- 
tion of  a  judgment  by  a  justice  is  a  judicial  act,  but  the 
entering  of  it  upon  his  docket  is  a  ministerial  act.  Conse- 
quently when  a  justice  was  guilty  of  the  gross  carelessness 
of  reversing  the  parties,  entering  the  judgment  in  favor  of 
the  defendant,  and  against  the  plaintiff,  he  was  held  liable 
in  damages,  to  the  latter  who  had  been  obliged  to  pay  the 


l  Stewart  v.  White,  H>  Kan.  218. 
*  Kleinsteaber  «.  Schumacher,  36  Wis.  608;  Warner  v.  Smith,  33  WU.  413. 
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judgment  as  he  had  not  heard  of  the  mistake  until  it  was 
too  late  to  appeal.1 

§  557.  Practice  —  What  is  mandatory  and  what  is 
directory,  about  rendering  and  entering  Judgment  — 
New  York.  —  In  New  York  rendering  judgment  by  a  jus- 
tice is  judicial,  entering  it  on  his  docket  is  ministerial.  He 
must  render  judgment  within  four  days,  this  is  mandatory ; 
he  must  also  enter  it  on  his  docket  within  four  days,  this  is 
directory.  Hence  a  justice  may  enter  judgment  after  the 
expiration  of  the  four  days  and  the  entry  will  be  valid.  If 
a  justice  within  the  four  days  renders  judgment  and  enters 
it  upon  his  minutes  he  has  discharged  his  judicial  duty,  and 
a  transcript  of  the  judgment,  even  if  there  has  been  no 
entry  on  the  docket  will  authorize  the  docketing  of  the  case 
in  the  county  court.2 

§  558.  Default  —  Judgment  by  —  Presumption  that 
Justice  did  his  duty  —  Evidence  of  claim  not  required  to 
appear  on  docket  —  Missouri.  —  And  in  Missouri  the  law 
is  that  if  in  case  of  a  judgment  by  default  rendered  by  a 
justice  the  entries  upon  his  docket  show  jurisdiction  of  the 
person  and  the  subject-matter,  the  judgment  cannot  be  set 
aside  because  the  entries  do  not  also  show  that  the  judg- 
ment had  been  rendered  after  hearing  evidence.  It  is  a 
presumption  of  law  that  an  officer  has  discharged  his  duty, 
and  in  the  absence  of  a  proper  showing  to  the  contrary, 
the  presumption  is  in  such  a  case  that  the  justice  had  heard 
evidence  before  he  rendered  judgment.8 

§  559.  Practice — When  Judgment  of  nonsuit  may  be 
rendered  against  plaintiff  —  Pennsylvania. — It   is   the 

law  in  Pennsylvania  that  if  a  plaintiff  duly  appears  in  an 

l  Chrlatopher  v.  Van  Liew,  07  Barb.  17. 
3  Fiah  v.  Emergen,  44  N.  Y.  376. 
*  Baker  v.  Baker,  70  Mo.  134. 
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action  before  a  justice  on  the  day  appointed  for  the  trial, 
but  subsequently  fails  to  appear  on  the  day  to  which  the 
cause  is  adjourned,  the  judgment  then  rendered  against  him 
is  a  judgment  of  nonsuit,  such  as  would  have  been  rendered 
had  he  failed  to  appear  in  the  first  instance.  Such  a  judg- 
ment is  not  a  bar  to  subsequent  action  for  the  same  cause, 
and  is  in  no  degree  conclusive  of  the  rights  of  the  parties.1 

§  560.  Judgment  by  confession  may  be  either  with  or 
without  process  —  How  such  a  judgment  is  sufficiently 
attested  —  Michigan.  —  In  Michigan  it  is  not  necessary  to 
the  validity  of  a  judgment  by  confession  that  the  defendant 
shall  have  voluntarily  appeared  without  process.  It  is  not 
necessary  that  the  docket  should  affirmatively  show  that  no 
process  was  issued,  and  indeed  "  a  confession  that  is  suffi- 
cient without  process  is  certainly  good  with  it."  And  a 
judgment  is  sufficiently  attested,  if  it  is  entered  on  the 
docket  of  the  justice  and  dated,  and  the  undertaking  for 
the  stay  of  execution  entered  below  it,  and  dated,  the 
dates  being  identical,  and  below  both  the  official  signature 
of  the  justice.  This  signature  attests  the  rendition  of  the 
judgment  and  the  fact  and  sufficiency  of  the  stay.2 

§  561.  Judgment  to  be  rendered  on  counter-claim  — 
Numerical  jurisdiction  of  justice  over  It  —  New  York.  — 

In  New  York  it  is  held  that  a  defendant  may  in  his  answer 
in  a  justice's  court  set  up  a  counter-claim  and  he  is  entiled 
to  a  judgment  not  exceeding  two  hundred  dollars,  if  he  can, 
besides  extinguishing  the  plaintiff's  demand,  prove  his 
counter-claim  to  that  amount.  In  respect  to  so  much  of  his 
counter-claim  after  the  plaintiff's  claim  was  extinguished, 
the  defendant  is  the  actor,  and  the  action  is  to  be  regarded 
as  having  arisen  thereon.     In  other  words  the  justice  has 


l  Vought  v.  Sober,  73  Pa.  St.  49. 

*  Hollister  v.  Giddings,  24  Mich.  601.    See,  also,  Wright  v.  Wilson,  17  Mich.  198. 
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the  same  numerical  jurisdiction  of  the  remainder  of  the 
counter-claim,  after  extinguishing  the  plaintiff 's  demand,  as 
if  a  new  suit  had  been  brought  for  that  balance.1  It  will  be 
observed  that  in  other  States  the  law  is  that  the  aggregate 
of  the  plaintiff's  demand,  and  the  defendant's  counter- 
claim must  not  exceed  the  numerical  limit  of  the  justice's 
jurisdiction. 

§  562.  Practice — What  are  the  Judgments  which  can 
be  rendered  on  the  verdict  of  a  justice's  jury  —  New 
York.  — It  has  been  held  in  New  York  that  the  only  ver- 
dict which  a  jury  in  a  justice's  court  can  render  is  for  the 
plaintiff,  or  for  the  defendant,  for  such  damages  as  they 
find  the  one  or  the  other  entitled  to  ;  except  in  actions  for 
the  claim  or  delivery  of  specific  property,  in  which  they 
may  find  some  other  facts.  It  is,  therefore,  improper  in  a 
verdict  on  matters  of  indebtedness  to  insert  such  a  phrase 
as:  "  And  that  the  note  for  $42.88,  stand  over  to  April  1, 
next."2 

§  563.  Judgment —  Can  not  be  altered  after  it  is  en- 
tered —  Practice  —  New  York.  —  It  has  been  held  in  New 
York  that  when  a  justice  has  entered  his  judgment  upon  his 
docket  he  can  not  alter  its  amount,  if  he  does  so,  the  judg- 
ment is  not  affected  thereby,  but  remains  in  full  force  as  a 
judgment  for  the  amount  for  which  it  was  originally  entered.8 

§  564.  Judgment — When  record  of  is  sufficiently  full — 
Indiana.  —  In  Indiana  a  record  of  a  justice's  judgment  is 
sufficiently  clear  and  full  if  it  states  the  title  of  the  case,  the 
names  of  the  parties  in  full,  the  various  steps  taken  in  the 
the  case,  a  judgment  for  a  specific  sum  "  against  the  de- 
fendant."    It  is  not  necessary  that  it  should  say,  "  in  favor 


1  Williams  v.  Bitner,  1  Lane.  200. 

*  MaroelluB  v.  Countryman,  65  Barb.  201. 

3  Rose  v.  Depue,  1  Th.  &  0.  (N.  Y.)  16;  People  v.  Delaware,  etc,  18  Wend.  538. 
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of  the  plaintiff."  Technical  precision  in  matters  of  form 
is  not  required  in  entries  upon  justices'  dockets.  It  is  suf- 
ficient if  the  meaning  is  plain.1 

§  565.  Practice —  Duty  of  justice  to  render  immediate 
Judgment  on  verdict  of  Jury  —  Duty  is  clerical  and  its 
performance  may  be  compelled  —  California. —  In  Cali- 
fornia it  is  the  law  that  a  justice  upon  receiving  the  verdict 
of  a  jury  shall  "  immediately  render  judgment  accordingly." 
This,  however,  is  held  to  be  a  mere  clerical  duty,  which  he 
may  be  compelled  to  perform,  at  the  instance  of  the  plain- 
tiff, by  appropriate  judicial  proceedings.  And  if  without 
such  entry  of  judgment  he  issues  an  execution  for  the 
amount  of  the  verdict,  the  defendant  may  have  it  set  aside, 
not  because  it  is  void,  but  because  it  is  irregular,  and  unless 
such  a  motion  be  made  by  the  defendant,  the  irregularity  is 
waived.1 

§  566.  Judgment  —  "Forthwith,"  meaning  of  —  De- 
lay in  rendering  Judgment  on  verdict  causes  the  loss  of 
Jurisdiction — Wisconsin. —  In  Wisconsin  it  is  the  law  that 
upon  the  return  of  a  verdict  by  a  jury  in  the  court  of  a  jus- 
tice, it  is  the  duty  of  the  justice  to  render  judgment  upon 
it  forthwith,  and  in  this  the  law  is  construed  to  mean  pre- 
cisely what  it  says.  Thus  a  justice  who  receives  a  verdict 
at  10  o'clock  p.  m.,  Saturday,  and  thereupon  adjourned 
his  court  until  Monday,  when  he  rendered  judgment,  lost  his 
jurisdiction  by  his  delay.3 

♦ 

§  567.  Judgment — When  it  must  be  rendered  by  Jus- 
tice —  What      "  immediately  "      means  —  Nebraska.  — 

Under  the  statute  of  some  of  the  States,  the  justice  is  re- 
quired to  render  judgment  "  immediately  after  the  close  of 


i  County  Court,  etc.  v.  Rntz,  63  111.  65. 

»  Lynch  v.  Kelly,  41  Cal.  232. 

3  McNamara  v.  8pees,  25  Wis.  639. 
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tke  trial.'*  Of  course  the  question  has  been  raised :  What 
does  "  immediately  "  mean?  The  Supreme  Court  of  Ne- 
braska answers  the  question  very  judiciously  by  saying  that 
it  means  "  within  a  reasonable  time/9  and  upon  that  ruling 
decides  that  a  justice  before  whom  a  case  was  tried  after  one 
o'clock  one  day  and  who  having  taken  it  under  advise- 
ment, decided  it  at  8 :  30  a.  m.,  the  next  day,  rendered  his 
judgment "  immediately,"  within  the  meaning  of  the  statute 
of  that  State.  The  court  remarks :  "  It  is  well  to  require 
justices  to  perform  their  duties  in  the  mode  and  within  the 
tin\e  required  by  the  statute ;  but  their  proceedings  must 
be  construed  in  a  reasonable  manner,  and  in  such  a  way  as 
will  enable  them  to  administer  justice."  l 

f  568.    What  "  forthwith  *'    means  —  Wisconsin.  —  It 

has  been  elsewhere  said  that  when  it  is  enjoined  by  statute 
upon  justices,  that  they  should  immediately  render  judg- 
ment, etc.,  the  word  "  immediately"  should  be  construed 
to  mean  within  reasonable  time ;  in  Wisconsin  a  different 
construction  is  put  upon  the  word  "forthwith"  which  is 
held  to  be  equivalent  to  instanter.  The  delay  of  a  justice 
for  fourteen  hours  to  render  judgment  on  the  verdict  of  a 
jury  was  held  to  be  fatal  to  his  jurisdiction  of  the  case.  The 
rational  mode  of  accounting  for  this  discrepancy  is  that 
the  justice,  although  required  to  discharge  his  duty  promptly, 
is  entitled  to  a  reasonable  time  if  that  duty  involves  an  ex- 
ercise of  judicial  discretion,  but  if  he  has  no  discretion  he 
must  act  at  once  and  when  a  jury  has  rendered  a  verdict  in 
his  court  he  has  no  alternative,  he  must  render  a  judgment 
in  accordance  with  it.2 

§  569 .  Judgment  —  Delay  that  will  lose  Jurisdiction  — 
Nebraska.  — In  Nebraska  and  in  other  States  it  is  the  duty 

l  Huff  v.  Babbott,  14  Neb.  150. 

*  Hall  9.  Mallory ,  66  Wis.  855 ;  McNamara  v.  Specs,  35  Wis.  539 ;  Perkins  v.  Jones, 
S8  Wis.  343 ;  Wearne  v.  Smith,  82  Wis.  412;  Kleinstenber  «.  Scbumaker,  85  Wis.  006. 
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of  a  justice  when  he  tries  a  case  without  a  jury  to  render 
and  enter  his  judgment  within  the  time  prescribed  by  law. 
After  the  expiration  of  that  time  his  judicial  functions  in 
respect  to  the  matter  cease,  and  he  can  do  nothing  further 
in  the  premises.  He  assuredly  cannot  after  that  time  so 
amend  his  judgment  in  a  criminal  case  as  to  set  forth  a 
finding  that  the  prosecution  was  malicious  and  without 
probable  cause  and  charge  the  prosecutor  with  the  costs.1 

§  570.  Jurisdiction  —  Where  not  lost  by  delay  of  Judg- 
ment—  Process  —  Oregon.  —  In  Oregon  a  justice's  court 
is  always  open,  so  that  when  it  once  obtains  jurisdiction  of 
a  subject-matter  of  an  action,  there  is  always  a  court  to  ex- 
ercise such  jurisdiction  until  it  is  terminated  in  some  legal 
manner.  If  the  justice  acquires  jurisdiction  of  the  subject 
matter  by  the  filing  of  a  complaint,  and  afterwards  renders 
judgment  against  the  defendant  without  having  jurisdiction 
of  his  person  by  service  of  process  actual  or  constructive, 
such  judgment  is  simply  void,  but  the  action  itself  is  unaf- 
fected, and  alias  process  may  be  issued  or  other  appropriate 
means  used  to  bring  the  defendant  before  the  court.9  In  that 
State  the  practice  is  different  from  that  of  many  other 
States,  in  that  the  justice  may,  without  any  special  limita- 
tion of  time,  take  a  case  under  advisement  after  it  has  been 
submitted  to  him  and  does  not  thereby  lose  jurisdiction.8 

.  §  571.  Judgment  —  When  and  where  must  be  rendered 
in  three  days  —  Continunce  — Wisconsin.  —  In  Wisconsin 
aa  justice,  when  a  case  is  tried  before  him  without  a  jury,  is 
allowed  seventy-two  hours  to  decide  it,  and  if  after  one 
continuance  he  has  not  made  up  his  mind,  may  continue 
it  a  second  and  even  a  third  time  and  then  render  his  judg- 
ment, but  it  is  essential  that  the  aggregate  delay  between 

l  Fox  v.  Meacham,  6  Neb.  530. 
1  Knapp  v.  King,  6  Ore.  243. 
*  Saunders  v.  Pike,  6  Ore.  312. 
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the  close  of  the  trial,  and  the  rendition  of  the  judgment, 
does  not  exceed  seventy-two  hours.  And  it  is  not  material 
that  the  justice  should  be  in  his  office  at  the  hour  to  which 
the  cause  was  adjourned  for  the  first  or  seeond  time.  It  is 
only  necessary  for  him  to  be  present  and  render  his  judg- 
ment at  an  adjourned  session  of  his  court,  and  within  the 
prescribed  time.1 

• 

§  572.  Judgment  —  Must  be  rendered  within  the  pre- 
scribed time  —  Discontinuance  —  Michigan.  —  In  Mich- 
igan justices  are  required  to  render  judgment  within  four 
days  after  the  completion  of  the  trial,  and  a  judgment  ren- 
dered on  the  fifth  day  after  the  trial  is  void,  because  the 
justice  lost  jurisdiction  of  the  case  by  the  expiration  without 
a  judgment  of  the  four  days  prescribed  by  law.  And  if, 
when  the  trial  is  iucomplete,  the  case  is  continued  to  a  day 
certain  for  further  proceedings,  and  upon  that  day  neither 
the  plaintiff  nor  the  defendant  appears,  the  failure  of  the 
plaintiff  to  appear  operates  a  discontinuance,  and  the  jus- 
tice can  render  no  judgment  except  that  of  non-suit  and  for 
the  costs.* 

f  573.  Practice  —  Judgment  —  Delay  in  rendition  of 
Judgment  when  a  forfeiture  of  jurisdiction  —  Michi- 
gan. —  A  justice  may  under  ordinary  circumstances  render 
his  judgment  within  the  usual  time,  and  to  dismiss  an  ap- 
peal on  the  ground  that  tte  defendant  being  in  custody  the 
justice  ought  to  have  rendered  an  immediate  decision,  and 
forfeited  his  jurisdiction  by  delaying  his  judgment  four*  * 
days,  it  should  affirmatively  appear  that  the  defendant  was 
in  custody.  If  he  was,  and  the  justice's  return  failed  to  , 
show  that  fact,  the  proper  course  was  to  apply  for  and  com- 
pel a  further  return.3 

1  Wheeler  v.  Hall,  41  Wis.  578.  ~  ;>- 

s  Brady  v.  Tabor,  29  Mich.  199. 
*  Barker  v.  Wheeler,  44  Mich.  176. 
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§  574.  Judgment  —  When  void  for  premature  rendi- 
tion—  Kansas.  —  It  has  been  found  necessary  in  Kansas 
to  decide  that  a  justice's  judgment  rendered  on  the  day  after 
the  issuance  of  the  summons  and  four  days  before  its  return 
day,  is  void.  It  is  manifest  that  in  such  a  case  the  defend- 
ant had  no  day  in  court,  and  that  the  justice  had  no  juris- 
diction either  of  the  subject-matter  or  of  the  person  of  the 
defendant.1    * 

§  575.  Judgment  — Void  for  want  of  jurisdiction  — 
What  Is  the  proper  remedy  In  such  a  case  —  California.  — 

In  California  the  proper  remedy  in  case  a  justice  renders  a 
judgment  which  is  void  for  want  of  jurisdiction,  is,  by  mo- 
tion in  the  justice's  court,  to  arrest  the  execution  and  stay 
further  proceedings  on  the  judgment.  And  this  may  be 
done,  although  the  execution  was  issued  by  the  county  clerk 
on  a  transcript  of  the  justice's  docket  filed  in  his  office. 
Such  an  execution  so  issued  is  liable  to  be  recalled  by  the 
justice  who  rendered  the  judgment.  A  bill  in  equity  is,  in 
such  a  case,  obviously  improper,  because  the  party  aggrieved 
has  a  plain  and  adequate  remedy  at  law.3 

§  576.  Judgment  of  justice  cannot  be  collaterally  Im- 
peached —  Irregularity  of  not  reciting  names  of  partners 
cured  by  verdict  —  Pennsylvania.  —  It  is  settled  law  that 
the  irregularity  of  a  judgment  of  a  court  having  jurisdic- 
tion  of  the  subject-matter  cannot  be  questioned  in  a  col- 
lateral proceeding.  This  rule  applies  as  well  to  the  courts 
of  justices  as  to  those  of  general  jurisdiction,  although  the 
judgment  of  a  justice  be  irregular,  yet  if  he  has  jurisdiction 
of  the  subject-matter,  the  only  redress  of  the  party  ag- 
grieved is  by  certiorari.  The  irregularity  of  issuing  an 
attachment  against  a  partnership  by  its  firm  name,  without 

1  Briggs  v.  Lye,  16  Kan.  285, 892. 

2  Gates  v.  Lane,  46  Cal.  267;  Logan  v.  HiUeglas,  16  Gal.  201 ;  Comstock  r.  Clemens, 
19  Oal.  17;  Sanchez  v.  Carreage,  81  Cal.  179;  Moxdook  v.  De  Vrles,  37  CaL  627. 
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reciting  the  individual  names  of  the  partners,  the  attach- 
ment having  been  levied  upon  partnership  property,  will 
not  invalidate  attachment  if  the  question  is  raised  in  a  col- 
lateral proceeding.  Indeed,  in  many  cases  judgments  have 
been  held  good  which  were  rendered  against  the  firm  only, 
without  reciting  the  partners9  names,  and  it  may  be  re- 
marked that  objections  of  this  character  are  not  favored.1 

§  577 .  Practice  —  Judgment  cannot  be  collaterally  as- 
sailed on  account  of  alleged  non-service  of  process  — 
Texas. —  If  the  record  of  a  judgment  rendered  by  a  justice 
shows  that  a  citation  was  duly  served  on  the  defendant,  the 
judgment  cannot  be  collaterally  attacked  on  the  ground 
that  the  record  is  false,  and  that  in  point  of  fact  defendant 
was  not  served  with  process.2 

§  578.  Amendment  —  Judgment — A  Justice  who  has 
omitted  to  decide  for  or  against  one  defendant  cannot 
amend  his  judgment  —  Tennessee.  —  In  Tennessee  a  jus- 
tice cannot  from  memory  amend  his  judgment  in  case  he 
has,  when  he  rendered  it,  omitted  to  decide  one  way  or 
the  other  on  the  liability  of  a  party.  Thus,  where  there  are 
two  defendants  and  the  justice  renders  judgment  against 
one,  and  omits  to  dispose  of  the  plea  of  non  est  factum  filed 
by  the  other,  he  cannot  afterwards  amend  his  judgment  by 
finding  that  plea  in  favor  of  defendant.  The  judgment  be- 
ing rendered  only  as  to  one  of  the  defendants,  the  presump- 
tion will  be  that  the  suit  was  dismissed  as  to  the  other 
defendant.8 

§  579.  Practice — Irregularities  do  not  avoid  Judg- 
ments unless  they  mislead  the  party  —  Kansas. — It  is  a 


1  McDonald  v.  8imcox,  96  Pa.  8t.  619 ;  Porter  v.  Cresson,  10  Serg.  &  R.  259;  Morse 
v.  Chase  A  Co.,  4  Watts,  466 ;  8eeU  v.  Bnffum,  14  Pa.  St,  69. 
J  Walkine  v.  Davie,  61  Tex.  414. 
i  Trerathan  v.  Caldwell,  4  Helsk.  635 ;  Bynum  v.  Murrell,  8  Hnmph.  702. 
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matter  of  course  that  irregularities  should  frequently  occur 
in  the  proceedings  before  justices,  and  questions  necessarily 
arise  whether  judgments  are  avoided  by  such  irregularities. 
It  is  impossible,  of  course,  to  frame  any  single  rule  on  the 
subject,  but  it  is  safe  to  say  that  a  judgment  cannot  be  ren- 
dered void  by  an  irregularity,  where  the  action  of  the  jus- 
tice ha3  not,  in  fact,  misled  the  party  to  his  injury.  Thus, 
a  plaintiff  was  required  to  give  security  for  costs,  he  at- 
tempted to  do  so,  but  failed  for  more  than  an  hour,  and  the 
justice  continued  the  case  to  a  certain  day  and  hour.  The 
defendant  had  actual  notice  of  the  continuance,  although 
he  was  not  present  when  the  order  was  made,  and  when  the 
case  was  again  called  the  plaintiff  gave  security  for  costs, 
and  obtained  judgment  against  the  defendant,  who  failed  to 
put  in  an  appearance.  All  this  was  irregular,  but  the  judg- 
ment was  not  rendered  void  by  it,  because  the  case  was  not 
dismissed,  and  no  action  on  the  part  of  the  justice  author- 
ized the  defendant  to  suppose  that  it  had  been,  the  suit  was 
still  pending,  he  was  still  before  the  court,  he  knew  the  day 
and  hour  at  which  it  was  necessary  for  him  to  appear  to 
guard  his  own  interests.1 

§  580.  Judgments  that  are  irregular,  but  not  void  — 
Tennessee.  —  In  Tennessee  it  is  the  law  that  a  judgment 
rendered  by  a  justice  before  the  summons  was  returned,  and 
before  the  day  fixed  for  the  trial  is  not  absolutely  void  but 
erroneous.  Nor  is  a  judgment  void  if  it  is  rendered  on  a 
day  subsequent  to  the  day  fixed  for  the  trial.* 

§  581.  Judgment  rendered  without  service  of  process 
voidable  —  Pennsylvania.  —  Without  service  of  process, 
or  appearance  and  consent,  a  justice  has  no  jurisdiction  to 
render  a  judgment,  and  a  judgment  so  rendered  is  voidable 

1  Roby  v.  Verner,  31  Kan.  806. 

*  Glover  v.  Hal  man,  3  HeUk.  519;  West  ».  Williamson,  1  Swann,  277. 
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and  may  be  assailed  by  certiorari  taken  within  a  reasonable 
time  after  knowledge  of  the  judgment  has  been  obtained 
by  the  defendant,  or  the  judgment  may  be  set  aside  upon 
an  application  made  to  the  proper  tribunal.1 

§  582.  Same  subject  continued  —  Kansas. — In  Kansas 
the  judgment  of  a  justice  rendered  upon  process  served 
only  two  days  before  the  rendition  of  judgment  is  voidable 
but  not  void.  It  could  in  a  direct  proceeding  be  avoided, 
because  the  process  should  have  been  served  at  least  three 
days  before  the  rendition  of  the  judgment.  Such  a  judg- 
ment is  not  like  one  rendered  upon  no  service  at  all  or  a 
void  service.  It  is  irregular  and  voidable,  but  valid  and 
binding,  as  against  all  collateral  attacks,  until  it  is  duly  re- 
versed or  vacated.2 

§  583.  Equity  — Will  not  intervene  to  remedy  defects 
in  legal  proceedings  before  a  Justice  which  are  remedi- 
able at  law  —  Mississippi.  —  It  is  a  well  established  rule 
that  equity  will  not  relieve  a  party  who  has  a  plain  and  ade- 
quate remedy  at  law,  and  upon  this  principle  it  is  held  in 
Mississippi  that  a  court  of  chancery  will  not  intervene  in 
behalf  of  an  appellant,  whose  appeal  from  a  judgment  of  a 
justice  had  been  dismissed  by  the  circuit  court,  on  account 
of  imperfections  in  the  proceedings  before  the  justice, 
which  the  circuit  court  would,  or  at  least  should,  have  per- 
mitted to  be  amended,  if  a  motion  had  been  made  for  that 
purpose.8 

§  584.  Rule  as  to  new  trial  —  North  Carolina — In- 
diana—  Nebraska.  —  The  general  rule  is  that,  except  in 
cases  of  judgments  by  default,  justices  cannot  grant  new 

1  Huddy  v.  Putt,  13  Phils.  550. 

J  Nelson  v.  Becker,  14  Kan.  509;  Ballenger  v.  Tarbell,  16  Iowa,  491;  Button  v. 
Hobeon,  7  Kan.  196;  Armstrong  v.  Grant,  7  Kan.  385;  Claypole  p.  Henston,  13  Kan* 
824;  Meisse  t\  McCoy,  17  Ohio  St.  225. 

8  Weddell  v.  Seal,  45  Miss.  796. 
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trials.  In  North  Carolina,  a  judgment  by  default  may  be 
set  aside  upon  an  application  seasonably  made  and  clearly 
supported  by  affidavits  and  evidence.  In  such  case  the 
judgment  is  set  aside  and  a  rehearing  ordered  to  take  place 
within  twenty  days  after  the  application.  Official  notice  is 
given  to  the  adverse  party  and  to  the  witnesses,  and  any 
execution  which  may  have  been  issued  must  be  suspended 
by  the  justice  pending  the  rehearing.1 

In  Indiana,  a  justice  may  within  four  days  after  the  en- 
tering by  him  of  a  judgment,  grant  a  new  trial  after  the 
usages  of  the  circuit  court.  Notice  of  the  motion  for  a 
new  trial  must  be  given  to  the  opposite  party,  unless  in- 
deed that  party  or  his  agent  or  attorney  is  present  when 
the  motion  is  made.3  It  is  perhaps  superflous  to  say  that 
new  trials  will  not  be  granted  except  upon  good  cause 
shown,  such  as  the  discovery  of  new  evidence,  or  other 
cause  which  in  like  case  would  secure  a  new  trial  in 
a  court  of  record.  And  it  may  be  added  that  the  power  to 
grant  a  new  trial  does  not  imply  or  include  the  power  to 
vacate,  modify,  or  change  a  judgment  already  rendered. 
Granting  a  new  trial  vacates  the  judgment  of  course,  but 
the  justice  cannot,  except  by  granting  a  new  trial  in  a  proper 
case,  vacate  any  judgment  rendered  by  him.3 

When  a  justice  has  granted  a  new  trial,  he  must  set  a  day 
therefor,  and  cause  at  least  three  days'  notice  thereof,  to  be 
given  to  the  party  against  whom  it  has  been  granted.4 

In  Indiana,  it  is  not  competent  for  a  justice  to  grant  a  new 
trial  on  account  of  newly  discovered  evidence  after  the 
lapse  of  four  days  from  the  day  of  the  trial  and  the  enter- 
ing of  the  judgment.     As  a  party  may  have  a  judgment  if 


l  1  Code  N.  0.  (1883),  §  845;  Hogan  v.  Kirk  land,  64  N.  C.  259;  Froneberg  v.  Lee,  6S 
N.  <?.  338;  Gambill  p.  Gambill,  89  N.  C.  201. 

s  Rev.  Stata.  Ind.  (1881),  §  1487. 

8  Robedeau  v.  Ewing,  5  Blackf.  652;  Erskine  v.  Onyett,  11  Ind.  335;  Foist  v.  Coppin, 
85  Ind.  471 ;  Vogelo  v.  Tobacco  Co.,  49  Ind.  218;  State  v.  Brewer,  131. 

«  Ber.  Stata.  Ind.  (1881),  §  1488. 
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taken  by  default,  set  aside  within  ten  days  after  its  rendi- 
tion, and  may  take  an  appeal  at  any  time  within  thirty  days 
and  even  in  proper  cases  after  thirty  days  have  elapsed ,  it 
has  not  been  deemed  expedient  to  extend  the  privilege  of  a 
new  trial  beyond  a  very-limited  period.1 

In  Nebraska,  a  justice  has  power  to  grant  a  new  trial  in 
a  case  tried  before  him  only  when  he  is  satisfied  that  the 
«« verdict  was  obtained  by  fraud,  partiality,  or  undue 
means/'  and  even  in  such  a  case  can  only  vacate  the  judg- 
ment and  grant  the  new  trial  upon  motion  within  four  days 
after  the  entering  of  the  judgment.3 

§  585.  Judgment  — When  a  Justice  may  vacate  his  own 
Judgment — Practice  —  Kansas. —  The  general  rule  that  a 
justice  cannot  vacate  his  own  judgment  is  subject  to  some 
exceptions,  and  among  others,  is  the  case  of  an  order  of 
arrest  for  *  debt  founded  upon  an  ex  parte  showing  by  the 
plaintiff.  He  acts  judicially  in  ordering  the  arrest  upon  the 
affidavit  of  the  plaintiff,  but  after  the  arrest  has  been  made 
he  may,  upon  the  motion  of  the  defendant,  re-examine  the 
case  and  may  either  decide  again  upon  the  sufficiency  of  the 
affidavit,  or  upon  the  denial  of  the  defendant  proceed  to 
a  general  inquiry  into  the  facts.  In  a  proper  case  it  seems 
he  may  vacate  his  own  order  of  arrest  as  improvidently 
made.8 

§  586.  Judgment — When  and  how  a  Justice  may  treat 
his  own  Judgment  as  a  nullity —  Georgia.  —  A  justice  has 
no  power  to  set  aside  his  own  judgment  (in  Georgia),  and 
grant  a  new  trial,  but  in  a  proper  case  he  may  treat  it  as  a 
nullity,  entertain  a  new  action  for  the  same  demand,  render 
a  new  judgment,  and  issue  execution  thereon  which  will  be 

* 

l  Vogel  v.  Lawrenceberfft  etc.,  Go.  49  Ind.  218.  ' 

s  Cox  v.  Tyler,  6  Neb.  297 ;  Templin  v.  Snyder,  6  Neb.  491 ;  Code  of  Civ.  Pro.  (1873), 
ch.  7.  title  30,  $  983;  Comp.  Stats.  Neb.  (1888),  p.  643,  Cod.  Clr.  Pro.,  §  983. 
*  Howe,  etc,  Oo.  v.  Lincoln,  24  Kan.  183. 
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valid,  provided  the  first  judgment  was  void.  Thus,  where 
a  suit  was  against  the  Fairburn  Academy,  and  the  justice 
rendered  a  judgment  against  the  trustees  in  their  individual 
names,  it  was  held  competent  for  him  to  disregard  the 
judgment  and  render  another  judgment  against  the  Fair- 
burn  Academy  as  a  corporation,  and  to  issue  an  execution 
which  was  adjudged  valid  as  a  muniment  of  title  to  land 
sold  under  it.1 

§  585.  Practice  —  When  judgment  by  default  will  be 
set  aside  —  When  execution  may  issue — Exception  — 
Indiana.  —  In  Indiana,  it  is  the  law  that  judgments  by  de- 
fault, rendered  by  justices,  may  be  set  aside  on  motion  and 
on  payment  of  all  costs  at  any  time  within  ten  days  after 
their  rendition.  And  no  execution  can  be  issued  upon  a 
judgment  by  default  for  ten  days  after  its  rendition,  unless 
it  shall  be  made  to  appear  by  affidavit  that  delay  will  en- 
danger the  collection  of  the  judgment.  Notwithstanding 
the  defeasibility  of  judgments  of  this  description,  they  may 
be  made  the  foundation  of  an  action  commenced  within  the 
ten-day  period.2 

§  588.  Judgment,  by  default,  can  only  be  set  aside 
on  payment  of  costs,  but  payment  is  not  a  necessary  pre* 
requisite  of  the  application  —  Missouri.  —  In  Missouri,  it 
is  not  necessary  to  set  aside  a  judgment  by  default  ren- 
dered by  a  justice,  that  the  applicant  should  first  pay  the 
costs  before  the  justice  can  act  upon  the  application.  A 
party  is  entitled  to  make  a  motion  to  set  aside  a  default, 
and  if  he  shows  good  cause  the  justice  may  set  it  aside, 
but  only  upon  payment  of  costs ;  if  he  does  not  show  good 
cause,  the  justice  may  refuse  the  application,  but  he  can  re- 
quire no  other  terms  from  the  applicant  than  the  payment' 


l  Chapman  v.  Floyd,  68  Ga.  486. 

*  Fravel  v.  Springfield,  etc.,  34  Ind.  896. 
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of  costs.  No  matter  on  what  ground  the  motion  to  set 
aside  the  defanlt  may  be  overruled,  the  applicant  is  in  any 
event  entitled  to  his  appeal  for  the  overruling  of  the  motion 
is  a  judgment  from  which  an  appeal  may  be  taken.1 

§  589.  Judgment  —  By  default — When  it  may  be  set 
aside  —  Appeal  —  Tenue  —  Iowa.  —  In  Iowa  a  defendant 
may  in  a  proper  case  secure  a  change  of  venue  transferring 
the  case  from  the  justice  before  whom  the  cause  origin- 
ated. If  he  does  so  and  fails  to  appear  at  the  proper  time 
before  the  substituted  justice,  judgment  may  well  be  taken 
against  him.  And  such  a  judgment  is  a  judgment  by 
default,  which  the  justice  may  set  aside  at  any  time  within 
six  days  after  its  rendition  if  the  party  applying  therefor 
can  show  satisfactory  excuse.  And  no  notice  is  required 
to  be  given  of  the  application  to  set  aside  the  judgment  by 
default.3  And  a  judgment  by  default  may  be  set  aside 
even  after  an  appeal  has  been  taken  by  the  party  seeking 
to  vacate  the  judgment,  provided  he  withdraws  his  appeal, 
and  the  judgment  is  set  aside  before  the  justice  has  certified 
and  sent  the  case  up  to  the  appellate  court.  "  There  is 
certainly  no  stage  in  an  action  when  a  party  may  not  stop 
proceedings  instituted  by  him  and  waive  the  right  to  pro- 
ceed further."  And  if  a  justice  has  acted  in  a  matter  of 
practice  in  a  case  clearly  within  his  jurisdiction,  his  rulings 
will  not  be  disturbed  unless  he  has  clearly  abused  his  dis- 
cretion.8 

§     590.    Practice  —  Judgment — Default — Rule    for 
computing  time  for  setting  aside  default  —  Missouri.  — 

In  Missouri  the  time  prescribed  for  setting  aside  a  default 
in  a  justice's  court  is  ten  days  after  the  rendition  of  the 
judgment.    The  rule  for  computing  the  time  is  to  exclude 

l  Palmer  v.  Kansas,  etc.,  Co.,  67  Mo.  249. 

s  Park  v.  Eatclllfe,  42  Iowa,  43;  Stivers  v.  Thomson,  15  Iowa,  1. 

*  Parkj  v.  Ratcliffe,  wpra. 
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the  first  day  and  include  the  last.  Thus  a  default  taken 
October  28th,  could  legally  be  set  aside  on  the  7th  Novem- 
ber.1 

§  591.  Practice  —  After  appeal  taken  judgment  may 
be  set  aside  —  Quaere — After  filing  of  transcript  — 
Iowa.  —  In  Iowa  a  defendant  after  taking  an  appeal  and 
furnishing  a  bond  as  required  by  the  statute  may  withdraw 
his  appeal  and  apply  to  the  justice  to  set  aside  the  judgment, 
and  that  may  be  done  accordingly.  There  is  no  stage  of  the 
proceeding  in  an  action  when  a  party  may  not  stop  pro- 
ceedings which  he  has  inaugurated.  It  is  doubted,  how- 
ever, by  the  court  whether  the  justice  could  set  aside  his 
judgment  after  appeal  granted,  bond  filed,  and  the  trans- 
cript filed  in  the  appellate  court.  That  tribunal  would  then 
have  jurisdiction  of  the  case.9 

§  592.  Judgment  —  If  void  may  be  disregarded  by 
justice  as  well  as  other  persons  —  Georgia.  —  In  Georgia 
a  justice  is  not  authorized  by  law  to  vacate  his  own  judg- 
ment when  it  has  been  rendered,  but  if  his  judgment  is 
void  he,  in  common  with  all  other  judicial  officers,  and  all 
courts  is  at  perfect  liberty  to  disregard  it  and  treat  it  as 
the  nullity  which  it  is,  whenever  it  may  be  necessary  or  ap- 
propriate for  him  to  act  upon  it  at  all.8 

§  593.  New  trial  —  When  and  where  it  may  be 
granted — Appeal  is  from  second  judgment,  not  the  first — 
Rule  as  to  costs  — Iniiana.  —  In  Indiana  justices  may  in 
in  proper  cases  grant  new  trials.  If  after  judgment  ren- 
dered a  new  trial  is  granted  upon  the  payment  of  costs ; 
and  afterwards  that  order  is  set  aside  and  a  new  judgment 


l  Reynolds  v.  Missouri,  etc.,  Co.,  64  Mo.  70. 
s  Park  v.  Ratcliffe,  42  Iowa,  42. 

3  Fontaine  v.  Bergen,  55  Ga.  410;  Doughty  v.  Pearson,  54  Ga.  595;  Dalton,  etc.,  Oo», 
v.  Haddock,  54  Ga.  584. 
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rendered  in  favor  of  the  plaintiff  for  the  same  amount  with 
costs  accrued  after  the  rendition  of  the  first  judgment,  the 
appeal  is  from  the  second  judgment  not  the  first.  If  upon 
appeal  judgment  is  rendered  in  favor  of  the  defendant,  he 
can  recover  the  costs,  adjudged  by  the  second  judgment 
not  those  that  he  had  paid  under  the  order  granting  a  new 
trial.  These  costs  stand  upon  the  same  footing  as  costs 
required  to  be  paid  in  order  to  obtain  a  continuance. 
They  can  never  be  taxed  again  in  the  cause  or  recovered  by 
the  party  paying,  no  matter  what  may  be  the  result  of  the 
case.1 

§  594.  Amendment  —  Cannot  be  made  after  rendition 
of  judgment  —  Michigan.  —  In  Michigan  it  is  the  law 
that  after  the  rendition  of  a  judgment  a  justice  has  no  juris- 
diction to  make  any  alteration  or  amendment.  Thus  a  de- 
fendant was  sued  by  the  name  of  William  T.  Johnson  his 
real  name  being  Warren  T.  Johnson  and  an  amendment 
made  by  the  justice  striking  out  the  wrong,  and  inserting 
the  right,  name  two  or  three  weeks  after  the  rendition  of 
the  judgment,  and  after  an  execution  had  been  issued  was 
utterly  invalid  although  made  with  the  consent  of  the  de- 
fendant.2 

9 

§  595.  Jury  —  Charging  the  Jury  —  Where  justices  are 
forbidden  to  charge  juries  in  their  courts  —  Conse- 
quences of  disobedience — Iowa.  — In  Georgia,  a  justice 
may,  if  he  chooses,  charge  the  jury  in  cases  id  his  court, 
but  nobody  seems  obliged  to  pay  any  attention  to  his  in- 
structions. In  Iowa,8  the  rule  is  somewhat  stricter.  It  is 
there  held,  that  justices  have  no  power  to  instruct  the  jury 
on  questions  of  law  growing  out  of  the  issues  before  them  ; 
that  all  his  acts  in  that  direction  are  void  ;  that  if  a  justice 

l  Tarpey  ?.  Orutchfleld,  38  Ind.  558. 
*  Foster  v.  Alden,  11  Mich.  007. 
4  Adams  v.  Clark,  64  Ga.  648. 
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presumes  to  instruct  the  jury  on  points  of  law,  it  is  the 
duty  of  the  circuit  court  on  appeal,  to  remand  the  case  for 
a  new  trial  according  to  law  ;  and  that  if  the  circuit  court 
fails  to  discharge  its  duty  in  this  respect,  it  is  the  duty  of 
the  supreme  court  to  reverse  the  judgment  of  the  circuit 
court,  and  remand  the  case  to  that  tribunal,  in  order  that  it 
shall  send  it  back  to  the  justice  for  a  new  trial  without  in- 
structions.1 

§  596.  Judgment  —  Unavailing  as  a  bar  to  another  ac- 
tion unless  it  is  rendered  upon  the  merits.  Michigan. —  A 

justice's  judgment  is  not  a  bar  to  another  suit  upon  the  same 
cause  of  action,  unless  that  judgment  was  rendered  upon 
the  merits  of  the  cause.  In  such  case,  evidence  is  admissi- 
ble to  show  whether  the  judgment  was  rendered  upon  the 
merits  or  on  some  other  issue.  Thus,  an  action  was 
brought  upon  an  account,  and  defeated  because  the  ac- 
count was  not  then  due,  and  judgment  rendered  against  the 
plaintiff  for  costs.  Plaintiff  appealed,  but  afterwards  dis- 
continued his  appeal  and  paid  the  costs.  After  the  account 
was  due,  plaintiff  sued  again,  and  the  judgment  against 
him,  the  appeal  and  discontinuance  were  pleaded  in  bar  of 
his  actios,  and  held  to  be  utterly  unavailing.3 

§  597.  Judgment  without  jurisdiction  —  When  it  will 
protect  justice  and  officer  against  a  collateral  attack.  — 
Pennsylvania.  —  Although  the  jurisdiction  of  a  justice  is 
limited,  it  is  in  a  certain  sense  general  as  well.  Thus,  in 
Pennsylvania,  a  justice  has  a  general  jurisdiction  of  debts 
under  one  hundred  dollars,  he  has  no  jurisdiction  at  all  to 
render  a  judgment  upon  the  transcript  of  a  judgment  ren- 
dered by  a  justice,  whose  term  has  expired.  Having  ren- 
dered such  a  judgment,  however,  and  issued  an  execution 


i  8t  Joseph,  etc,  Co.  v.  Harrington,  53  Iowa,  880. 
2  Frank*  v.  Fecheimer,  44  Mich.  177. 
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upon  it,  which  was  the  cause  of  another  action  against  the 
constable  who  served  the  execution,  it  was  held  that  neither 
he  nor  the  constable  could  be  held  liable  by  reason  of  their 
proceedings,  because,  although  he  had  no  jurisdiction  to 
proceed  on  the  transcript,  his  judgment  after  hearing  the 
parties,  the  defendant  admitting  the  plaintiff's  demand, 
was  not  wholly  void,  and  could  not  be  impeached  by  parol 
evidence  in  a  collateral  proceeding.1 

§  598.  Practice  —  Rendition  of  final  judgment  and 
adjournment  terminate  the  jurisdiction  of  the  justice  — 
Rhode  Island.  —  When  a  justice's  court  has  entered  a  final 
judgment  and  adjourned,  it  has  no  longer  any  jurisdiction 
of  the  action,  and  any  proceedings  vacating  the  judgment, 
setting  aside  a  default,  or  reinstating  the  case  are  coram  non 
judice  and  void.  If  by  the  statutes  of  the  State  the  losing 
party  is  entitled  to  any  stated  time  to  appeal,  the  justice 
may  of  course  within  the  prescribed  period  grant  the  ap- 
peal and  exercise  all  his  legal  functions  appertaining  to  the 
appeal,  but  cannot  open  the  judgment  or  reinstate  the  ac- 
tion.8 

§  599.  Practice  —  What  is  a  valid  judgment  against 
plaintiff  from  which  an  appeal  may  be  taken  —  Affidavit 
for  appeal  —  Wisconsin.  —  In  Wisconsin  a  judgment  ren- 
dered by  a  justice  against  a  plaintiff  in  these  words: 
"  The  court  is  of  opinion  that  the  plaintiff  had  no  cause  of 
action.  Judgment  against  the  plaintiff  for  costs  of  suit. 
Costs,  $13:31,"  is  a  valid  judgment  from  which  an  appeal 
may  be  taken.  And  although  it  is  the  duty  of  the  justice 
to  state  in  his  docket  the  fees  due  to  each  person  separately, 
the  statute  is  merely  directory  and  a  failure  to  conform  to 


l  Spade  v.  Bruner,  72  Fa.  St.  57. 

9  Hamil  v.  Bosworth,  12  R.  1. 124 ;  State  v.  Hall,  49  Me.  412 ;  Pratt  v.  Roberts,  53  Me. 
899;  Call*.  Mitchell, 89  Me.  465;  Martin  v.  Fales,  18  Me. 23;  Wiest  v.  Critsinger, 4 
Johns.  117;  Hubbard  v.  Spencer,  15  Johns.  244;  Frazier  v.  G riffle,  8  Md.  50. 
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it  does  not  vitiate  the  judgment.  And  an  affidavit  for  an 
appeal  is  sufficient  if  it  states  substantially  that  the  appeal 
is  made  in  good  faith  and  not  for  the  purpose  of  delay, 
although  it  does  not  strictly  follow  the  terms  prescribed  by 

the  law.1 

• 

§  600.  Judgment  —  What  is  a  final  and  conclusive 
judgment  from  which  an  appeal  may  be  taken  —  Not 
essential  that  it  should  award  costs  —  New  York. — In 

New  York  it  is  held  that  in  a  case  pending  before  a  jus- 
tice, where  the  merits  are  fairly  entered  into  and  investigated, 
and  the  case  is  finally  submitted  to  the  justice  who  gives  a 
judgment  for  the  defendant,  it  is  conclusive  upon  the 
plaintiff,  as  a  bar  to  another  action  and  a  final  determination 
from  which  an  appeal  will  lie.3  And  this  is  the  law  although 
the  justice  rendered  no  judgment  for  the  defendant  and 
against  the  plaintiff  for  costs.  A  ruling  as  to  costs  is  not 
an  essential  element  of  an  indefeasible  judgment.8 

§  601.  Judgment  by  confession  —  No  appeal  from  — 
When  and  where  treated  as  a  case  of  false  judgment  at 
common  law  —  North  Carolina.  — In  North  Carolina  as  in 
other  States  no  appeal  is  allowed  from  a  judgment  of  a 
justice  rendered  upon  confession  of  the  defendant.  But  if 
such  an  appeal  be  taken  and  no  motion  to  dismiss  the  ap- 
peal be  made  in  the  appellate  court,  the  supreme  court, 
upon  acquiring  jurisdiction  will  pass  by  all  irregularities 
and  consider  the  proceedings  as  in  the  nature  of  a  common- 
law  writ  of  false  judgment.4 

§  602.  Judgment — By  confession — Is  a  release  of 
error — Alabama.  — In  Alabama,  by  statute  *  a  confession 

l  Nett  v.  Surwes,  28  Wis.  663. 

9  Mum  v.  Hartman,  8  Daily,  47;  Hess  v.  Beckman,  11  Johns.  158;  Shell  v.  Lathrop, 
3  Hill,  237;  Audubon  v.  Excelsior,  etc.,  Co.,  10  Abb.  Pr.  64. 
8  Blum  v.  Hartman,  supra. 

*  Rush  v.  Halcyon,  etc.,  Co.,  67  N.  C.  47 ;  Swain  v.  Smith,  65  N.  C.  211. 

•  Clay's  Dig.  321,  $  51;  Code  of  Ala.  (1876),  §  3945. 
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of  judgment  is  a  release  of  errors,  and  this  rule  applies  as 
well  to  judgments  confessed  before  a  justice,  as  those  con- 
fessed in  a  court  of  general  jurisdiction.  And  if  the  con- 
fession of  judgment  be  procured  by  fraud  or  mistake,  relief 
from  it  can  only  be  obtained  by  appropriate  proceedings  in 
a  court  of  equity.1 

§  603.  Judgment  of  justice  —  When  and  where  It  can- 
not be  collaterally  assailed  —  Texas.  —  It  has  been  fre- 
quently decided  that  the  judgments  of  a  domestic  court  of 
general  jurisdiction  cannot  be  collaterally  attacked  for 
want  of  service  of  process  upon  the  party  against  whom 
they  were  rendered,  unless  such  want  of  service  appeared 
on  the  face  of  the  record.  If  the  record  is  silent  on  the 
subject  of  notice,  the  presumption  will  be  in  favor  of  the  re- 
cital of  the  judgment  that  service  had  been  properly  ob- 
tained. And  in  Texas  it  has  been  held  that  inasmuch  as 
justices9  courts  have  been  created  by  the  constitution,  and 
exercise  within  their  defined  limits  general  exclusive  juris- 
diction, their  judgments  rendered  apparently  within  the  or- 
dinary scope  of  their  jurisdiction,  cannot  be  collaterally 
attacked  because  they  may  not  show  all  the  facts  necessary 
to  give  the  court  jurisdiction,  and  that  a  recital  in  a  judg- 
ment that  the  defendant  "  was  duly  cited  "  was  in  a  collat- 
eral attack  sufficient  to  sustain  the  jurisdiction  of  the 
justice's  court.2 

§  604.  Judgment — Liberal  construction  of  —  When 
entry  of  is  ministerial  —  Coram  non  judice  —  Ratification 
by  plaintiff.  —  The  judgments  rendered  by  justices  are 
liberally  construed  by  the  court  because  justices  are  usually 
unlearned  men,  and  because  the  entry  of  the  judgment 
is  a  merely  clerical  duty.     The  test  is  that  if  the  record 

l  Murphree  v.  Whitty,  70  Ala.  654 ;  Wilson  v.  Collins,  9  Ala.  127. 
s  Long  v.  Brenneman,  69  Tex.  210;  Williams  v.  Ball,  62  Tex.  608;  Fitch  v.  Boyer, 
61  Tex.  888 ;  Lawler  v.  White,  27  Tex.  260;  Tturri  v.  McLead,  26  Tex  84. 
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shows  that  every  fact  has  been  found  which  is  necessary  to 
give  a  right  to  the  party  to  have  a  judgment  entered,  and 
if  it  appears  that  the  entry  was  intended  as  the  final  act  of 
the  justice  in  applying  the  law  to  the  facts;  and  if  all  the 
facts  appearing  to  have  been  found,  nothing  remained  but 
the  clerical  duty  of  entering  up  a  final  judgment  which, 
from  ignorance,  the  justice  omitted  to  do,  the  judgment, 
though  irregular,  informal  and  defective  will  be  upheld.1  It 
is  competent,  however,  for  the  defendant's  administrator  to 
show  that  there  was,  in  fact,  no  case  before  the  justice  upon 
which  he  could  make  any  adjudication  whatever,  for  there 
was  no  plaintiff  asking  his  decision.  If  what  was  done  was 
upon  the  application  of  the  defendant  alone,  or  of  some  per- 
son assuming  without  authority  to  act  for  the  plaintiff,  and 
if  the  plaintiff  never  ratified  or  approved  the  action  taken 
in  his  name,  and  if  the  rights  of  no  third  parties  had  be- 
come involved,  such  a  judgment  may  be  annulled  and  can- 
not be  made  the  foundation  of  any  judicial  proceedings.2 

If,  however,  the  plaintiff  ratifies  the  action  of  the  de- 
fendant and  the  justice,  the  judgment  will  be  valid  as  be- 
tween the  parties  and  obligatory  after  the  ratification,  but 
such  judgment  cannot  affect  injuriously  the  rights  of  other 
creditors  acquired  before  the  ratification.8 

§  605.  Principal  and  surety  —  This  relation  Is  not 
settled  by  judgment  against  one  as  principal,  and  the 
other  as  surety — Such  judgment  concludes  neither  as  to 
the  other — Kansas.  —  In  Kansas,  it  is  the  law,  that  a 
justice  in  rendering  a  judgment  against  two  or  more  co- 
defendants  shall  upon  proof  being  made  that  one  of  them 
is  the  principal,  and  one  or  more  of  them  sureties,  shall  in- 


1  Swain  v.  Gilder,  61  Miss.  667 ;  Overall  v.  Pero,  7  Mich.  815 ;  Matthews  v.  Hon**- 
ton,  11  Me.  877;  Fish  v.  Emerson,  44  N.  Y.  877;  Felter  v.  Mulliner,  3  John*.  181; 
Lynch  v.  Kelly,  41  Cal.  232. 

2  Swain  v.  Gilder,  supra;  Wllcoxson  v.  Burton,  27  Oal.  289. 

3  Wllcoxson  v.  Barton,  tupra. 
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dicate  in  his  judgment  who  is  principal,  and  who  is  surety, 
and  the  execution  shall  require  the  officer  to  make  the 
money  first  out  of  the  principal,  and  failing  to  do  so,  then 
out  of  the  surety.  Under  this  law  it  is  held,  that  a  judg- 
ment of  this  character,  is  merely  a  judgment  for  the  plain- 
tiff, and  against  one  defendant  as  principal  and  another  as 
surety,  it  requires  the  plaintiff  'a  money  to  be  made  upon 
this  basis.  As  between  the  defendants  it  is  no  judgment  at 
all,  it  concludes  neither  of  them,  and  upon  appropriate  fur- 
ther proceedings  it  may  be  shown  as  between  them  that  the 
real  status  of  the  defendants  is  the  reverse  of  that  indicated  by 
the  judgment,  that  the  alleged  principal  is  surety,  and  the  al- 
leged surety  is  principal,  or  that  both  are  sureties  for  a  third 
obligor  who  is  the  real  principal,  and  actions  for  indemnity 
and  reimbursement  against  the  real  principal  and  for  contri- 
bution against  co-sureties,  may  be  maintained  without  re- 
gard to  the  original  judgment.1 

§  606.  Administrator  —  Where  he  must  bring  new  suit 
on  judgment  in  favor  of  his  intestate  —  Illinois.  —  In  Illi- 
nois, a  judgment  rendered  by  a  justice  becomes  inoperative 
as  a  judgment  by  the  death  of  the  plaintiff,  the  administra- 
tor has  no  right  to  enforce  it  by  execution,  and  can  only  do 
so,  in  effect,  by  bringing  suit  upon  it  in  his  own  name  as  ad- 
ministrator, and  then  enforcing  the  new  judgment  rendered 
in  his  favor.  It  follows  from  this  view,  that  after  the 
death  of  the  plaintiff,  the  justice  has  no  right  upon  his  own 
motion,  or  at  the  instance  of  the  administrator,  to  certify 
the  transcript  of  the  judgment  and  the  proceedings  before 
him  to  the  circuit  court,  with  the  view  of  making  the  judg- 
ment a  judgment  in  the  circuit  court.  This  can  only  be 
done  at  the  instance  of  the  plaintiff,  and  if  he  is  dead,  it 
cannot  be  done  at  all.9 


l  Points  v.  Jaoobia,  12  Kan.  60. 
s  Thornley  v.  Moore,  106  ni.  496. 
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§  607.  Judgment  by  default  without  service  of  process 
is  void,  not  voidable — Indiana, — A  judgment  rendered 
by  default  in  a  justice's  court  without  notice  or  appear- 
ance is  void,  and  a  suit  either  direct  or  in  the  nature  of  a 
cross-complaint  may  be  maintained  to  declare  it  void,  and 
such  suit  is  not  a  collateral  attack  upon  the  judgment,  but 
a  direct  attack.  And  in  Indiana,  a  defendant  served  with 
process  to  appear  out  of  his  own  township,  need  not  appear 
and  make  the  objection  before  the  justice,  the  service  is 
a  nullity,  and  a  proceeding  to  have  it  so  declared,  and  the 
judgment  vacated,  is  a  direct  attack,  and  under  it  the  judg- 
ment may  be  vacated,  although  the  record  recites  that  de- 
fendant was  duly  served  with  process.1 

§  608.  Practice  —  Limit    of    recovering  —  Illinois, — 

In  Illinois  a  plaintiff  in  an  action  originating  before  a  jus- 
tice is  limited  in  his  recovery  to  he  amount  indorsed  upon 
the  summons.3 

§  609.  Judgment  of  justice  —  Where  it  becomes  judg- 
ment of  circuit  court  by  being  docketed  therein  —  South 
Carolina.  —  In  South  Carolina  it  is  the  law  that  a  judg- 
ment rendered  by  a  trial  justice  may  be  docketed  in  the  cir- 
cuit court,  upon  the  delivery  by  a  party  to  the  clerk  of  the 
court  of  a  trauscript  of  the  judgment,  which  shall  be  filed 
in  the  circuit  court.  When  this  is  done  the  judgment 
4 *  shall  be  a  judgment  of  the  circuit  court."  Execution 
shall  be  issued  by  the  clerk  of  that  court  to  the  sheriff  of 
the  county,  "  and  shall  have  the  same  effect  and  be  exe- 
cuted in  the  same  manner  as  other  judgments  and  execu- 
tions of  the  circuit  court. "  A  sheriff  having  acted  under 
an  execution,  regular  upon  its  face,  issued  upon  a  judgment 
of  a  trial  justice,  so  docketed  in  the  circuit  court,  was  held 

l  Johnson  v.  Ramsey,  91  Ind.  189;  Buckley  v.  Heilbruner,  7  Ind.  488;  GraM  v. 
Hess,  37  Ind.  198. 

a  Bullock  v.  Carpenter,  3 II).  App.  462;  T.  P.,  etc,  Oo.  ».  Pence,  71  III.  174. 
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to  be  fully  protected,  although  the  judgment  was  absolutely 
void,  having  been  reudered  after  the  defendant  was  dead. 
The  court  held  that  the  sheriff  was  in  no  respect  bound  to 
look  behind  his  execution,  which  was  a  sufficient  warrant 
for  him,  and  the  fact  that  the  judgment  was  originally  ren- 
dered by  a  trial  justice  was  no  element  to  be  considered  in 
the  case.1 

§  610.  Lien  —  Judgment  of  justice  is  not  a  lieu  ou  de- 
fendant's properly  —  How  it  can  be  made  a  lieu  —  North 
Carolina.  —  In  North  Carolina  the  judgment  of  a  justice  is 
not  a  lien  upon  the  property  of  the  defendant.  It  can  be 
made  so,  however,  by  filing  a  transcript  of  the  judgment  in 
the  office  of  the  clerk  of  the  superior  court  of  the  county  in 
which  the  judgment  was  rendered.  The  case  is  in  that 
court  for  the  purpose  of  creating  the  lien  and  no  other,  and 
therefore,  the  superior  court  cannot  set  aside  the  judgment 
or  grant  a  new  trial,  or  take  any  action  in  the  case  except 
to  issue  an  execution.  The  only  mode  in  which  it  can  gain 
any  appellate  or  revisory  jurisdiction  of  the  case  is  by 
appeal  or  in  proper  cases  by  the  issuance  of  a  writ  of  re- 
cordari? 

§  611.  Lieu — Of  Justice's  Judgment  ou  lands  —  Se- 
cured by  docketing — North  Carolina.  —  In  North  Caro- 
lina it  is  the  law  that  when  the  judgment  of  a  justice  is 
docketed  in  the  superior  court  a  lien  on  the  lands  of  the  de- 
fendant in  the  county  attaches  from  the  date  of  such 
docketing,  and  this  is  superior  to  the  lien  of  a  judgment  ren- 
dered and  docketed  in  the  supreme  court  after  the  date  of 
the  docketing,  of  the  justice's  judgment.  And  the  docketed 
judgment  has  the  force  and  effect  of  a  mortgage  after  the 
time  of  redemption  has  passed.     If  land  is  sold  under  an 


i  Bragg  v.  Thompson,  19  S.  C.  572. 
*  Ledbetter  v.  Osborn,  66  tf.  C.  379. 
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execution  founded  ona  junior  docketed  judgment,  such  sale 
is  in  effect  a  sale  of  an  equity  of  redemption  subject  to  the 
lien  of  the  senior  docketed  judgment. 

§  612.  Judgment  —  Satisfaction  of  Justice's  judgment 
out  of  land  —  How  secured  —  Kentucky.  —  In  Kentucky 
it  is  the  law  that  the  only  mode  in  which  real  estate  can  be 
subjected  to  the  satisfaction  of  a  justice's  judgment  is  to 
file  a  transcript  of  the  judgment  in  the  clerk's  office  of  a 
circuit  court,  and  have  an  execution  issued  thereon  directed 
to  the  sheriff,  who  may  levy  it  on  land.  And  if  it  is  sought 
to  subject  to  the  satisfaction  of  such  a  judgmeut,  personal 
estate,  which  is  not  liable  to  an  ordinaiy  execution,  the 
proper  course  is  to  have  an  execution  returned  ««  no  prop- 
erty found,"  and  then  file  upon  it  a  petition  in  the  circuit 
court  praying  for  relief  and  satisfaction  out  of  the  equita- 
ble assets  which  could  not  be  reached  by  the  execution.9 

§  613.  Lien  of  Justice's  Judgment  on  land  —  How  ob- 
tained and  how  enforced  —  Missouri.  —  In  Missouri  it  is 
the  law  that  a  justice  must  on  demand  furnish  to  the  pre- 
vailing party  a  transcript  duly  certified  of  the  judgment  he 
has  rendered.  And  such  party  may  produce  and  file  the 
transcript  with  the  clerk  of  the  circuit  court  of  the  county, 
and  it  is  the  duty  of  the  clerk  to  record  the  transcript  in  a 
book  kept  for  that  purpose,  and  to  enter  the  judgment 
"forthwith"  in  his  docket  of  court  judgments,  noting  the 
time  of  filing.  Upon  this  state  of  the  law  it  is  held  that 
the  plaintiff  in  such  an  action  is  entitled,  without  delay,  to 
secure  the  advantages  obtainable  by  such  filing;  that 
he  is  not  obliged  before  filing  to  exhaust  his  remedies 
against  the  personalty,  to  run  an  execution  against  the  de- 
fendant, and  only  file  his  transcript  after  a  return  of  nulla 

l  Perry  v.  Morria,  65  N.  C.  281. 
*  Austin  v.  Payne,  7  Bush,  480. 

388 


CH.  XI.]  JUSTICES*    COURTS — JDDGMENT8.  §    615 

bona  has  been  made ;  that  the  purpose  and  effect  of  such 
filing  is  to  create  a  lien  upon  the  real  estate  of  the  defend- 
ant ;  that  it  does  create  such  a  lien  and  operates  in  the  same 
manner  as  a  judgment  of  the  circuit  court  from  the  filing  of 
the  transcript ;  and  that  it  will  be  enforced  in  the  same 
manner  as  a  judgment  rendered  in  the  circuit  court,  except 
that  before  an  execution  shall  be  issued  from  the  circuit 
court  to  be  levied  on  land,  an  execution  must  be  issued  by 
the  justice  against  the  personalty  of  the  defendant  a  nd  re- 
turned "  no  property  found."  l 

§  614.  Lien  of  judgment  of  justice  ou  land — How 
obtained — Effect  of  irregularity  in  docketing  —  New 
York.  —  In  New  York,  it  is  held  that  the  judgment  of  a  jus- 
tice becomes  a  lien  upon  the  real  estate  of  the  defendant 
when  a  transcript  of  that  judgment  has  been  filed  with  the 
county  clerk  and  the  judgment  docketed  in  the  same  man- 
ner as  are  judgments  of  courts  of  record.  And  if  by  mis- 
take of  the  clerk  the  judgment  is  irregularly  or  imperfectly 
docketed,  a  subsequent  purchaser  of  defendant's  land  can 
take  no  advantage  thereof,  unless  he  can  show  that  he  was 
misled  by  the  error  and  damnified  thereby.  Uuless  he  can 
do  this,  he  takes  the  land  subject  to  the  lien.9 

§  615.  Effect  of  a  judgment  rendered  by  a  justice  — 
No  lieu  —  North  Carolina  —  Tennessee.  —  A  judgment 
rendered  by  a  justice  creates  no  lien  on  the  property,  real 
or  personal,  of  the  defendant.  And  an  execution  issued  by 
a  justice  is  a  lien  on  personalty  only  from  the  time  of  its 
levy.  The  justice's  judgment,  however,  may,  in  some  of 
the  States,  be  made  to  have  the  same  lien  as  that  of  judg- 
ments of  superior  courts  by  proceedings  prescribed  by 
statute  for  that  purpose.     Thus,  in  North  Carolina,  a  jus- 


l  Burke  v.  Milter,  46  Mo.  258. 
t  BloMom  v.  Barry,  1  Lan*.  192. 
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tice  must,  upon  the  demand  of  any  party  who  has  recovered 
a  judgment  before  him,  furnish  such  party  with  a  transcript 
of  the  judgment,  which  having  been  docketed  in  the  su- 
perior court,  becomes  from  that  time  forward,  a  judgment 
of  the  superior  court  in  all  respects.1 

In  Tennessee,  justices  may  issue  scire  facias  to  revive 
judgments  against  the  personal  representatives  and  heirs  of 
deceased  persons,  to  any  county  in  the  State,  and  writs  of 
certiorari  and  supersedeas  to  carry  up  a  judgment  to  circuit 
court  within  twenty  days  after  its  rendition.3  And  in  that 
State  an  execution  from  a  court  of  a  justice  may  be  levied 
on  land  and  is  a  lien  from  its  levy.* 

§  616.  Executor  de  son  tort  —  Judgment  against  a  de- 
fendant as  administrator  de  son  tort  construed  as  against 
him  as  executor  de  son  tort  —  Tennessee.  —  In  Tennes- 
see, the  intendment  of  the  law  in  favor  of  justices  is  lib- 
eral. In  that  State,  it  is  held  that  a  suit  brought  before  a 
justice  against  an  "  administrator  de  son  tort  "  will  be  con- 
strued as  against  the  party  as  executor  de  son  tortf  that  the 
proper  judgment  against  such  a  party  is  for  the  amount  re- 
covered, to  be  levied  of  the  assets  of  the  testator  in  his 
hands  if  so  much  there  be,  if  not  of  his  personal  assets,  if 
it  is  found  that  he  has  not  fully  administered  the  assets  in 
his  hands,  or  has  appropriated  them  to  his  own  use.  A 
judgment  rendered  by  a  justice  in  a  case  against  such  an  ex- 
ecutor simply  "  for  the  plaintiff,"  without  stating  against 
whom  it  is  rendered,  will  be  construed  to  mean  against  the 
defendant  as  executor  de  son  tort  to  be  levied  of  the  goods 
of  his  testator  if  so  much  there  be  in  his  hands,  if  not  of  his 
own  personal  goods.4 


l  1  Code  N.  C.  (1883),  §  839. 
2M.&7.  Code  Tenn.  (1884),  §§ 4900, 4819. 
3  M.  A  V.  Code  Tenn.  (1884),  §§  4900, 4319. 
*  Hutchinson  v.  Fulghnm,  4  Heiak.  550. 
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§  617.  Judgment  of  justice —  Conclusive  character 
of-— When  operating  as  a  decree  of  specific  perform- 
ance—  Quaere — Texas. — The  judgments  rendered  in 
justices9  courts  are  as  conclusive  in  all  matters  within  their 
cognizance  as  are  the  judgments  of  courts  of  record  and  of 
general  jurisdiction.  Thus,  it  is  a  rule  that  in  executory 
contracts  for  the  sale  of  land,  if  the  vendee  makes  default 
in  the  payment  of  the  purchase-money,  the  vendor  may 
elect  either  to  consider  such  default  as  a  disaffirmance  of  the 
contract  and  recover  the  land,  or  else  he  may  sue  for  the 
purchase-money.  If  he  pursues  the  latter  course  the  re- 
sult is  tantamount  to  a  decree  for  specific  performance. 
The  judgment  in  such  a  case  affirms  the  contract  and  deter- 
mines the  amount  of  the  unpaid  purchase-money.  The 
vendor  cannot  thereafter  open  questions  previously  litigated 
between  him  and  the  vendee  and  determined  by  a  definitive 
judgment.  Such  matters  are  res  adjudicata  and  this  rule 
applies  as  well  to  the  final  judgments  of  justices'  courts  as 
to  those  of  any  other  tribunal.1 

§  618.  Judgment  —  Where  filing:  transcript  in  circuit 
court  does  not  render  it  a  judgment  of  that  court — 
Iowa.  —  In  Iowa,  when  a  judgment  is  rendered  by  a  justice, 
the  plaintiff  may  file  a  transcript  of  it  in  the  circuit  court 
for  the  better  security  and  more  certain  and  convenient  en- 
forcement of  the  judgment,  but  that  filing  does  not  render 
it  a  judgment  of  the  circuit  court  nor  impair  the  defendant's 
right  to  an  appeal  or  writ  of  error  to  be  taken  or  sued  out 
by  him  within  twenty  days  as  prescribed  by  the  statute.  * 

§  619.  Justices  courts  are  not  courts  of  record  — How 
their  judgments  must  be  proved  —  Alabama.  —  In  some 
of  the  States,  justices  courts'  are  courts  of  record,  generally 

l  Robert*  v.  Lovejoy,  80  Tex.  263. 
*  Wilton  v.  Robinson,  61  Iowa,  867. 
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they  are  not.  Consequently,  not  being  courts  of  record, 
the  certified  transcript  of  a  judgment  rendered  by  a  justice, 
is  not  legal  evidence,  unless  it  is  made  so  by  statute.  In 
Alabama,  there  is  such  legislation,1  but  it  has  been  held  to 
apply  only  to  civil  proceedings,  so  that  in  that  State  in 
criminal  cases,  and  in  other  States  in  civil  as  well  as  in 
criminal  cases,  it  is  necessary  to  prove  the  judgment  and 
proceedings  in  a  justice's  court,  otherwise  than  by  the  pro- 
duction of  a  transcript.  This  may  be  done  by  producing 
the  original  papers  and  dockets,  sustained  by  competent 
evidence  of  indentity,  and  accompanying  proof  of  their 
verity,  or  by  sworn  copies  of  them  compared  by  any  com- 
petent witness.8 

§  620.  Judgment  —  Justice's  transcript  is  prima  fade 
evidence  of  it — Entering  judgment  is  a  ministerial  duty 
when  the  case  has  been  tried  by  jury  —  New  York.  — In 

New  York,  the  transcript  of  a  justice's  judgment  introduced 
in  the  appellate  court  by  the  appellant  is  prima  fade,  but 
not  conclusive,  evidence  of  the  judgment.  It  is  competent  for 
the  appellee  to  prove  by  the  justice  who  is  alleged  to  have 
rendered  the  judgment,  and  by  his  docket,  that  in  point  of 
fact,  no  such  judgment  was  rendered.  And  when  a  justice 
does  every  thing  connected  with  a  case  tried  by  a  jury  be- 
fore him,  except  entering  on  his  docket  the  words,  "judg- 
ment for  the  plaintiff,"  he  has  done  his  whole  judicial  duty  ; 
entering  the  judgment  is  merely  ministerial.  Hence  the 
omission  to  make  this  entry,  by  no  means  invalidates  the 
proceedings,  and  for  the  purpose  of  sustaining  them,  the 
entry  will  be  regarded  as  actually  made.  It  is  otherwise 
when  the  justice  acts  judicially  without  a  jury.  If  he  tries 
a  case  without  a  jury,  he  must  render  and  enter  his  judg- 
ment within  the  time  prescribed  by  law  for  that  purpose. 


1  Code  of  Ala.  (1876) ,  §  8634. 

S  Burns  v.  Campbell,  71  Ala.  271, 294 ;  Freeman  on  Judgments,  §  410. 
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After  the  expiration  of  that  time,  his  judicial  functions  in 
this  respect  to  the  matter  cease,  and  he  can  do  nothing 
further  in  the  premises1 

§  621.  Judgment — Must  be  revived  after  three  years — 
How  it  most  be  revived — Scire  facias — Missouri.  —  In 

Missouri,  an  execution  cannot  be  issued  on  a  judgment 
rendered  by  a  justice  except  within  three  years  after  its 
rendition,  unless  it  has  been  revived.  To  effect  a  revivor 
of  a  judgment  rendered  more  than  three  years  previous  to 
the  application,  the  plaintiff  or  his  legal  representative  shall 
make  affidavit,  that  no  part  of  the  judgment  has  been  paid, 
or  if  any,  what  part  has  been  paid,  and  what  remains  due, 
citations  to  the  defendants,  must  be  issued  and  other  pro- 
ceedings had  as  described  by  the  statute.9  A  judgment 
may  in  this  manner  be  revived  after  it  is  ten  years  old,  and 
if  a  transcript  of  such  a  judgment  be  filed  in  the  office  of 
the  clerk  of  the  circuit  court,  it  must  be  treated  as  a  judg- 
ment of  the  circuit  court  from  the  date  of  its  filing ;  but  a 
scire  facias  is  necessary  to  authorize  the  issuance  of  an  ex- 
ecution upon  it,  and  after  such  scire  facias  execution  may 
issue  at  any  time  within  three  years.3 

§  622.  Practice  —  Rule  as  to  transcript— -Illinois. — 

In  Illinois  it  is  the  law  that  when  a  justice  sends  a  trans- 
cript to  the  circuit  court,  he  must  certify  that  it  is  "  a  full 
and  perfect  statement,"  etc.  The  omission  of  the  words, 
"  and  perfect/'  does  not  affect  the  validity  of  the  attesta- 
tion to  prevent  its  admission  in  evidence.4 


i  8tephens  v.  8antee,  49  N.  Y.  31 ;  Hall «.  Tattle,  6  Hill,  38 ;  Fish  v.  Emerson,  44  N- 
Y.  138. 

S  1  Bey.  8tat8.  Mo.  (1878) ,  §5  3002,  et.  #eq. 

3  Corby  v.  Tracy,  62  Mo.  511.  See,  also,  Humphries  v.  Lundy,  87  Mo.  820;  Sublette 
v.  Kelson,  88  Mo.  487. 

«  Smith  v.  Fraser,  61  111.  164. 
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Proceedings  upon  judgments  in  justices'  courts— Executioh— 
Statutory  stay  of  execution  —  Garnishment — Other  proceed- 
ings SUPPLEMENTARY  TO  EXECUTION. 

Section. 

680.  Lien  of  judgments  —  Is  created  by  proceedings  in  a  superior 
court. 

631.  Practice  —  How  lands  may  be  subjected  to  the  satisfaction  of  a 

justice's  judgment —  Kansas. 

632.  Execution — Proceedings  to  subject  real  estate  to  the  satisfaction 

of  a  justice's  judgment — Illinois. 

633.  Execution  upon  justice's  judgment  levied  on  land — What  the 

judgment  is  sufficient  to  prove — Texas. 

634.  Judgment — Lien  of  —  Satisfaction  of  justice's  judgment  out  of 

land — How  obtained — Docketing — Michigan. 

635.  Judgment — Lien  of — Satisfaction  of  justice's  judgment  out  of 

land  —  How  secured  —  Oregon. 

636.  Lien — Where  the  lien  of  an  execntion  issued  by  a  justice  may  be 

enforced  by  the  justice — Texas. 
687.  Execution — To  whom  directed  —  Upon  what  it  may  be  levied — 
Its  lien  —  North  Carolina. 

638.  Lien  —  Of    execution   from   a  justice  on  chattels  —  When  it 

attaches  —  Arkansas. 

639.  Lien  of  execution  on  property  affected  by  a  lien,  holds  it  subject 

to  that  lien  —  Officer  liable  to  lienor —  South  Carolina. 

640.  Statutory  stay  of  execution  —  Its  incidents — North  Carolina. 

641.  Stayor — Liable  as  judgment  debtor — North  Carolina. 

642.  Statutory  stay  of  execution — Tennessee. 

643.  Same  subject  continued  —  Texas. 

644.  Duty  of  justice  to  issue  execution  —  When  —  Upon  demand. 

645.  Execution  issued  by  a  justice  — What  is  necessary  to  appear  upon 

its  face  to  show  its  validity — New  York. 

646.  Execution — Attachment — Difference  between  an  execution  and 

an  order  of  sale  of  attached  goods  —  Kansas. 

647.  Trustee   process — Proceedings  supplementary  to  execution  — 

Garnishment. 

648.  Same  subject  continued  —  Tennessee —  Missouri. 
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Section. 

649.  Garnishment — A  justice  can  not  by  garnishment  enforce  the 

judgment  of  a  court  of  record  —  Georgia. 

650.  Exemption — Proof  of  as  against  garnisheeing  creditor— Kansas. 

651.  Appeal — From  justice's  judgment  does  not  take  up  garnishment 

proceedings — How  they  must  be  taken  up — Kansas. 

652.  Garnishment  —  Practice  —  When   judgment  may   be  rendered 

against  garnishee  in  default — Georgia. 

653.  Garnishment  —  Entirely   statutory  —  Statute  must  be  strictly 

followed — Wisconsin. 

654.  Judgment  of  justice  not  the  subject  of  garnishment — Michigan. 

655.  Garnishment — No  judgment  can  be  rendered  against  garnishee 

except  upon  facts  admitted  by  the  disclosure —Michigan. 

656.  Garnishment — What  is  the  proper  judgment  against  garnishee  — 

Wisconsin. 

657.  Garnishee  —  When  judgment  by  default  may  be  rendered  against — 

Georgia. 

658.  Practice — Power  of  justice  to  enforce  obedience  by  Imprison- 

ment—  Proceedings  supplementary  to  execution  —  California. 
669.  Liens — Justice  can  not  enforce  liens  on  either  real  or  personal 
property  —  Or  foreclose  mortgages — Indiana. 

660.  Practice  —  Transfer   of    execution  to  another  county— North 

Carolina. 

661.  Same  subject  continued  —  Other  States. 

§  630.  Lien  of  Judgments  —  Is  created  by  proceed- 
ings In  a  superior  court.  —  In  the  preceding  chapter  the 
subject  of  judgments  rendered  by  a  justice  has  been  treated 
at  sufficient  length.  In  this  chapter,  which  is  devoted  to 
proceedings  subsequent  to  the  entering  of  the  judgment, 
little  need  be  said  about  judgments.  In  all  the  States  the 
general  rule  is  that  the  judgment  of  a  justice  creates  no  lien 
on  the  property  real  or  personal  of  the  defendant.  In 
some  of  the  States  proceedings  are  authorized  by  which  the 
judgment  rendered  by  a  justice  may  be  docketed  and  the 
transcript  of  the  cause  filed  in  a  court  of  record,  and  thereby 
the  judgment  becomes  that  of  such  court  of  record  and 
entitled  to  a  lien  upon  the  real  estate  of  the  defendant  as 
if  it  had  been  originally  rendered  in  that  court.  In  other 
States,  as  in  Tennessee,  an  execution  issued  by  a  justice  may 
be  levied  upon  lands  (in  default  of  adequate  personal  prop- 
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erty  ),  and  that  execution  is  a  lien  upon  such  lands  from  the 
date  of  the  levy.  It  is,  however,  the  duty  of  the  justice  when 
an  execution  is  returned  to  him  levied  on  laud,  to  return 
the  execution  with  the  papers  in  the  cause  and  a  transcript 
of  the  judgment  to  the  next  term  of  the  circuit  court  of 
his  county  for  condemnation  of  the  land.  And  upon  such 
condemnation  the  circuit  court  orders  the  sheriff  to  sell  the 
land.1  But  if  the  justice  shall  fail  to  return  the  papers  to 
the  first  term  of  the  circuit  court,  the  lien  of  the  execution 
is  lost  so  far  at  least  as  relates  to  an  innocent  purchaser  of 
the  land  after  the  levy,  and  before  the  return  of  the  papers. 
The  lien  is  characterized  by  the  Supreme  Court  of  Tennes- 
see as  a  secret  lien,  and  does  not  operate  to  give  notice  to 
all  the  world  as  does  the  judgment  of  a  court  of  record.2 

§  631.  Practice  —  How  lands  may  be  subjected  to  the 
satisfaction  of  a  Justice's  Judgment — Kansas.  —  It  is 

the  law  in  Kansas  that  in  order  to  subject  real  estate  to  the 
payment  of  a  justice's  judgment  an  abstract  of  that  judg- 
ment must,  after  a  return  of  an  execution  "  no  goods,"  be 
filed  and  docketed  in  the  district  court,  and  thereupon  an 
execution  may  be  issued  to  the  sheriff  who  can  levy  it  upon 
land.  It  is  held  in  this  connection  that  the  "abstract" 
required  to  be  filed  and  docketed  need  not  be  a  full  trans- 
cript of  the  justice's  record  of  the  case,  but  the  shorter 
abstract  prescribed  by  section  119  of  the  justice's  act  will 
suffice.  And  further,  the  docketing  of  the  judgment  in 
the  district  court  operates  to  transfer  it  to  that  court  and 
vests  it  with  the  same  powers  as  if  originally  rendered  in 
that  court.3 

$  632.  Execution  —  Proceedings  to  subject  real  estate 
to  the  satisfaction  of  Justice's  judgment  —Illinois.  — In 

1M.&V.  Code  Tenn.  (1884) ,  §§  3793  et  §eq.    See,  alto,  IHd.,  f  490L 

S  Zook  v.  Smith,  6  Baxt.  (Tenn.)  214;  Anderson  v.  Talbot,  1  HeUk.  407. 

*  Trepton  v.  Bate,  10  Kan.  170. 
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Illinois  it  is  the  law  that  when  a  judgment  is  rendered  by  a 
justice  and  execution  issued  and  returned  "  no  property 
found/'  the  justice  may  file  in  the  clerk's  office  of  the  cir- 
cuit court  a  transcript  of  the  judgment  and  a  recital  of  all 
the  proceedings  therein,  including  the  issuance  and  return  of 
the  execution ;  and  thereupon  an  execution  may  issue  from 
the  circuit  court  as  if  the  judgment  had  been  rendered  in 
that  court,  and  such  execution  may  be  levied  upon  land. 
And  it  is  not  necessary  that  the  transcript  shall  contain  a 
copy  of  the  execution  issued  by  the  justice,  or  that  he  should 
certify  anything  more  about  it  than  that  it  was  issued  and 
returned  nulla  bona,1 

§  633.  Execution  upon  justice's  judgment  levied  ou 
land — What  the  judgment  is  sufficient  to  prove  — 
Texas.  —  When  land  has  been  sold  under  an  execution 
issued  by  a  justice  founded  upon  a  judgment  rendered  by 
him,  the  judgment,  although  it  may  not  have  been  recorded, 
is  admissible  and  sufficient  to  show  the  authority  under 
which  the  execution  was  issued,  and  to  that  extent  to  sus- 
tain, in  an  action  of  trespass  to  try  title,  the  rights  of  the 
purchaser  under  the  execution.3 

By  the  code  of  Texas,8  it  appears  that  the  executions  is- 
sued by  a  justice  are  controlled  by  the  general  law  relating 
to  executions  so  far  as  concerns  the  property  upon  which 
they  may  be  levied.  The  only  restriction  indicated  is  that 
if  an  execution  from  a  justice's  court  shall  be  sent  to  an- 
other county,  the  official  character  of  the  justice  must  be 
certified,  under  seal  of  office,  by  the  clerk  of  the  county 
court.4 

§  634.  Lien  of  judgment — Satisfaction  of  justice's 
judgment    out   of  laud  —  How  obtained — Docketing  — 

l  Umfleete  v.  Kelly,  58  UL  489. 

s  Burrow  v.  Brown,  59  Tex.  457. 

8  Rev.  Laws  Tex.  (1879),  arte.  1827  to  1635  inclusive. 

«  Jb.t  arte.  1833, 1635. 
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Michigan.  — In  Michigan,  the  law  is  that  to  subject  land  to 
the  satisfaction  of  a  judgment  rendered  by  a  justice,  the 
following  proceeding  must  be  had.  The  judgment  plain- 
tiff must  make  affidavit  before  the  justice  that,  in  effect, 
the  debt  cannot  be  collected  by  execution  to  be  levied  on  goods 
and  chattels,  and  thereupon  the  justice  must  make  out  and 
certify  a  transcript  of  all  the  proceedings  before  him  and 
transmit  it  to  the  clerk  of  the  circuit  court.  Then  the 
plaintiff  must  make  and  file  with  the  clerk  an  affidavit  of 
the  amount  due  upon  said  judgment,  and  thereupon  the 
clerk  must  file  the  transcript  and  security  for  stay  of  execu- 
tion, and  must  enter  and  docket  the  judgment  in  a  book  kept 
by  him  for  that  purpose.  When  all  this  has  been  regularly 
done,  the  justice's  judgment,  so  docketed,  has  the  same  effect 
as  a  judgment  rendered  in  the  district  or  circuit  court,  and 
execution  may  be  issued  upon  it  and  levied  upon  land.  It 
is  held,  however,  that  the  last  named  affidavit  is  indispen- 
sable to  the  legal  docketing  of  the  justice's  judgment  in  the 
circuit  court,  and  to  the  validity  of  the  execution  issued  upon 
it  from  the  circuit  court.1 

§  635.  Judgment — Lien   of — Satisfaction   of  —  Jus- 
tice's Judgment  out  of  land— How  secured  —  Oregon.  — 

In  Oregon  the  judgment  of  a  justice  may  be  made  a  lien  on 
real  estate  by  filing  with  the  clerk  of  the  district  court  a 
certified  transcript  of  the  judgment  (which  must  be  for 
more  than  ten  dollars)  and  "  every  such  judgment  from 
the  time  of  filing  the  transcript  thereof,  shall  have  the  same 
lien  on  real  estate  of  the  defendant  in  the  county  as  a  judg- 
ment of  the  district  court  of  the  same  county."  It  has 
been  held,  however,  that  an  abstract  of  the  judgment  is 
utterly  insufficient  to  secure  such  a  lien.  The  transcript 
must  show  that  a  complaint  was  filed,  that  a  summons  was 


l  Monaffhan  v.  McKemmis,  32  Mich.  42;  Oomp.  Laws  Mich.  (1871),  §J  5382,5338 
5384;  Howell's  Ann.  Stats.  Mich.  (1882),  §§  6947,  6948, 6949. 
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issued,  that  it  was  served  and  returned,  or  that  the  defend- 
ant appeared,  and  that  judgment  was  rendered  by  the  jus- 
tice.1 

§  636.  Lien  —  Where  the  lien  of  an  execution  issued 
by  a  justice  may  be  enforced  by  the  Justice  —  Texas.  — 

Under  the  constitution  of  Texas  district  courts  have  exclu- 
sive jurisdiction  to  foreclose  liens  created  by  the  acts  of 
parties,  such  as  mortgages,  vendor's  liens,  and  others  of 
similar  character,  but  their  exclusive  authority  does  not  ex- 
tend to  liens  which  arise  from  operation  of  law  such  as  the 
liens  created  by  levy  of  attachments  and  executions.  These 
may  be  enforced  and  carried  into  effect  by  the  tribunals  un- 
der whose  jurisdiction  these  liens  originated,  for  they  are 
derived  solely  from  the  operation  of  the  law,  and  are 
evolved  from  proceedings  in  the  courts.  And  from  this 
view  it  follows,  that  in  Texas  the  authority  of  the  justice 
who  issued  an  attachment  or  execution  levied  upon  land,  is 
sufficient  to  cause  the  lien  of  the  process  to  be  enforced  and 
the  land  sold.3 

§  637.  Execution  —  To  whom  directed  —  Upon  what  it 
may  be  levied  —  Its  lien  —  North  Carolina.  —  In  North 
Carolina  an  execution  issued  by  a  justice  is  directed  to 
"  any  constable,  or  other  lawful  officer  of  the  county,"  is  a 
lien  upon  personal  property  only  from  its  levy,  and  cannot 
be  levied  on  real  estate  at  all.  And  in  many  other  States 
the  same  practice  prevails,  the  real  estate  of  the  defendant 
can  only  be  reached  by  an  execution  emanating  from  a  court 
of  record.  In  those  States,  as  already  said,  a  proceeding 
has  been  authorized  by  which  the  judgment  of  the  justice 
is  converted  into  a  judgment  of  the  court  of  record,  so  that 
an  execution  based  upon  it  may  reach  the  real  estate  of  the 


1  Dearborn  v.  Pattern,  4  Ore.  68. 

*  Hillibrand  v.  McMahan,  59  Tex.  450;  Oaeeady  v.  Anderson,  53  Tex.  597. 
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defendant ;  the  judgment  becoming  a  lien  upon  it  from  the 
time  it  becomes  a  judgment  of  the  court  of  record.1 

§  638.  Lien  —  Of  execution  from  a  Justice's  court  on 
chattels  —  When  it  attaches  —  Arkansas.  —  Justices' 
courts  are  in  very  few  of  the  States  courts  of  record,  and 
the  difference  is  material,  among  other  things,  in  the  lien 
of  their  executions.  The  lien  of  an  execution  from  a  court 
of  record  relates  at  common  law  to  its  teste,  and  by  statute 
in  some  of  the  States  to  the  time  of  its  delivery  to  the 
officer.  Nowhere  is  an  execution  emanating  from  a  jus- 
tice a  lien  on  chattels  from  its  teste,  it  attaches  only  by 
actual  levy,  or  at  best,  from  the  delivery  to  the  officer,  and 
in  the  latter  case  affects  only  a  circumscribed  class  of  chat* 
tels.  In  Arkansas  it  is  held  that  an  execution  of  this  char- 
acter is  a  lien  on*  all  goods  and  chattels  of  the  defendant  in 
the  execution,  within  the  limits  of  the  township  to  which 
the  execution  is  directed,  from  the  time  of  its  delivery  to 
the  officer.3  The  general  rule  is,  however,  that  an  execu- 
tion from  a  justice's  court  creates  no  lien  except  by  its 
actual  levy. 

§  639.  Lien  —  Lievy  of  execution  on  property  affected 
by  lien  holds  it  subject  to  the  lien — Officer  liable  to 
lienor — South  Carolina. — A  constable  having  levied  an 
execution  upon  personal  property  subject  to  an  agricultural 
lien  for  rent,  and  having  notice  of  the  lien,  holds  the  prop- 
erty subject  to  the  lien,  and  if  he  fails  to  apply  it  to  the 
satisfaction  thereof  becomes  liable  to  an  action  by  the  land- 
lord before  a  justice  for  the  balance  of  the  rent  secured  by 
the  lien,  the  action  being  within  the  jurisdiction  of  the  jus- 
tice as  "  for  damages  for  injury  to  rights  pertaining  to  per- 
sonal property."3 

1  1  Code  N.  C.  (1883),  f  841. 

s  Isbell  v.  Epps,  28  Ark.  86, 40. 

8  Sullivan  v.  Ellison,  20  S.  O.  481;  Code  of  S.  O.,  par.  2,  §  71. 
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§  640.  Statutory  stay  of  execution  —  Its  incidents  — 
North  Carolina.  — la  some  of  the  States  a  stay  of  execution 
is  authorized  by  statute  upon  certain  prescribed  terms  and 
for  a  specified  time.  In  North  Carolina  "  stay  of  execu* 
tion  if  prayed  for  at  the  trial  by  the  defendant  or  his  at- 
torney :  for  any  sum  not  exceeding  twenty-five  dollars,  one 
month ;  any  sum  above  twenty-five  dollars  and  not  exceed- 
ing fifty  dollars,  three  months ;  for  any  sum  above  fifty 
dollars  and  not  exceeding  one  hundred  dollars,  four  months ; 
for  any  sum  above  one  hundred  dollars,  six  months/'  No 
stay  of  execution,  however,  is  allowed  upon  a  judgment  ren- 
dered upon  a  former  judgment.  And  the  party  praying 
for  the  stay  of  execution  shall  within  ten  days  after  the 
trial  give  sufficient  security,  approved  by  the  justice,  for 
payment  of  the  judgment  with  interest  thereon  until  paid, 
and  costs ;  and  the  acknowledgment  of  the  surety  entered 
by  the  justice  in  his  docket  and  signed  by  the  surety  shall 
be  sufficient  to  bind  such  surety.  If  the  judgment  be  not 
discharged  at  the  time  to  which  execution  has  been  stayed, 
the  justice  who  awarded  the  judgment  shall  issue  execution 
against  the  principal  or  surety  or  both.1 — A. 

A. 

There  is  no  form  prescribed  by  statute  in  North  Carolina  for  the  obli- 
gation entered  into  by  the  defendant  and  his  surety  for  the  stay  of  exe- 
cution. The  following,  however,  is  given.  It  is  fuller  than  is  perhaps 
necessary,  bnt  it  expresses  distinctly  the  obligation  incurred. 

FORM. 

^ B Vm  Q D 

Before  E P Justice  of  -the  Peace. 

We,  C  D  ,  as  principal,  and  Q H ,  as  surety,  are 

hereby  bound  to  A B  ,  the  plaintiff,  in  the  fuU  amount  of  the 

judgment,  interest  and  costs  in  this  case,  in  consideration  of  the  statutory 

stay  of  execution  granted  in  this  cause. 

(Signed)  C D . 

(    a      )  Q H . 

Approved  this  day  — —  of ,  18  — . 

E F ,  Justice  of  the  Peace. 

1  1  Code  X.  C.  (1883),  (§  848, 848t  pp.  331, 332;  See  Barrenger  v.  AUiaon,78  N.  0. TO. 
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§  641.  Stayor  liable  a*  Judgment  debtor — Judgment — 
North  Carolina.  —  In  North  Carolina,  as  already  stated,  it  is 
the  law  that  the  execution  of  a  judgment  rendered  by  a  jus- 
tice may  be  stayed  for  a  prescribed  period  if  the  execution 
defendant  makes  a  seasonable  application  and  furnishes 
security  approved  by  the  justice,  for  the  payment  of  the 
judgment  and  costs  at  the  expiration  of  the  period  of  the 
stay.  It  is  held  in  North  Carolina  that  the  surety  for  the 
stay  of  execution  is  liable  as  a  judgment  debtor,  that  his 
suretyship  is  tantamount  to  a  judgment,  because  execution 
may  under  the  law  of  that  State  issue  against  him  and  that 
he  is  as  much  bound  as  the  principal.  From  this  it  results 
that  the  security  stayor  being  a  judgment  debtor,  assump- 
sit will  not  lie  against  him,  and  that  he  cannot  plead  the 
statute  of  limitations  of  three  years,  but  only  that  of  seven 
years.1 

§  642.  Statutory  stay  of  execution  —  Tennessee. — In 

Tennessee  there  is  a  stay  law  similar  to  that  of  North  Caro- 
lina. The  differences  are  that  in  Tennessee  the  stay  may 
be  entered  within  two  days  after  the  trial,  or  with  the  con- 
sent of  the  plaintiff  at  any  time  before  the  debt  is  paid. 
The  period  for  which  the  execution  is  stayed  is  in  Tennessee 
eight  months  no  matter  what  may  be  the  amount  of  the 
judgment.3  And  in  that  State  if  the  judgment  is  against 
a  principal  and  a  surety,  if  the  former  offer  to  furnish  a 
"  stayor  "  he  cannot  be  permitted  to  do  so  without  the  con- 
sent of  the  surety  or  indorser,  and  even  with  that  consent 
the  stayor  of  the  principal  is  liable  before  the  surety  or  in- 
dorser. And  the  stayor  may,  by  an  affidavit  that  he  be- 
lieves himself  in  danger  of  loss,  cause  an  execution  to  be 
issued  by  the  justice  against  the  debtor  and  himself,  the 
debtor  having  a  right  however  to  furnish  a  new  stayor  for 

i  Barringer  v.  Allison,  78  N.  C.  79. 

s  Code  of  Tenn.  M.  a  V.  (1884),  §§  3771, 3772;  Code  of  Tenn.  Th.  4.  8.  (1870),  H  3069, 
3060. 
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the  unexpired  time  or  stay,  which  if  satisfactory  to  the  jus- 
tice will  release  the  former  stayor  and  discharge  a  levy  if 
it  has  been  made.  The  new  stayor,  however,  must  be  fur- 
nished and  his  liability  consummated  before  two  day3  have 
expired  after  the  levy  of  the  execution.  And  the  plaintiff 
may,  upon  an  appropriate  affidavit,  require  the  stay  or  to  jus- 
tify, or  new  security  to  be  furnished,  or  an  execution  to  be 
issued.  And  in  that  State  the  entry  of  the  stay  on  the 
justice's  docket  is  a  sufficient  authority  for  the  justice  to 
issue  execution  at  the  proper  time.  And  if  the  stayor  pays 
the  judgment,  he  is  entitled  to  a  judgment  by  motion  against 
his  principal,  or  against  his  co-stayor,  and  upon  judgments 
of  this  character  or  stay  can  be  permitted.1 

It  may  be  remarked  that  under  these  statutes  the  stay  of 
execution  is  a  confession  of  judgment  by  the  stayor,  and  that 
to  render  him  liable  upon  his  undertaking  the  terms  of  the 
statute  must  be  followed.  He  is  liable  under  the  law  ap- 
plicable to  such  judgment  and  not  otherwise.  "  It  cannot 
be  for  a  part  of  the  debt  only,  or  for  a  greater  or  less  term 
than  that  limited  by  law  or  otherwise  be  varied  from  the 
general  rule."2 

The  form  in  Tennessee  in  which  the  obligation  of  the 
stayor  is  embodied  is  simply  that  the  "  stayor  "  or  security 
shall  sign  his  name  in  the  column  on  the  justice's  docket 
marked  for  that  purpose.  Or  out  of  abundant  caution  in 
that  column  and  opposite  the  title  to  the  case  may  be  writ- 
ten the  words  "stayed  by"  and  this  be  signed  by  the 
surety.  It  is  the  duty  of  the  justice  to  see  that  the  stayor 
is  satisfactory  and  responsible,  before  he  permits  him  to 
stay  the  execution. 

§  643.  Same  subject  continued  —  Texas. — In  Texas  it 
is  the  law  that  a  justice  of  the  peace  may  grant  a  stay  of  ex- 

i  Code  of  Tenn.  M.  ft  V.  (1884),  §§  3773,  8774  3775, 3776, 3777,  3778,  3779, 3780,  inclu- 
sive ;  Tb.  ft  8.  Code  Tenn.  (1870).  §§  3061,  3002,  3063.  3064,  3065,  3066,  3067,  8068. 
*  Roberta  v.  Cross,  1  Sneed,  233.    See,  also,  Smith  v.  Martin.  7  Coldw.  27). 
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ecution  on  any  judgment  for  money  rendered  by  him  on  a 
civil  suit,  for  three  months  ;  provided  the  person  or  persons 
against  whom  such  judgment  was  rendered  shall  with  one 
or  more  good  and  sufficient  sureties,  to  be  approved  by  such 
justice,  appear  before  him  and  acknowledge  themselves  and 
each  of  them  bound  to  the  successful  party,  in  such  sum  as 
shall  secure  the  amount  of  the  debt,  interest  and  costs.  The 
acknowledgment  must  be  entered  by  the  justice  on  the 
docket,  and  shall  have  the  force  and  effect  of  a  judgment 
against  the  persons  making  the  acknowledgment,  upon  which 
execution  may  be  issued  at  the  expiration  of  the  stay. 
The  application  may  be  made  and  the  stay  perfected  within 
ten  days  after  the  rendition  of  the  judgment,  but  not 
later.1  — B. 

B. 

There  is  no  form  for  the  undertaking  or  obligation  of  the  defendant 
and  his  surety  for  the  stay  of  execution  prescribed  by  the  statute  of  Texas. 
The  following  form  will  be  found  appropriate. 


FORM. 


B v.  C D- 


Before  E E ,  Justice  of  the  Peace. 

We,  C D ,  as  principal,  and  G B ,  as  surety,  are 

bound  to  A B ,  for  the  amount  of  the  jadgment,  interest  and 

costs  in  this  case  in  consideration  of  the  statutory  stay  of  execution. 

(Signed)  C D , 

"  G H . 

pproved  this day  of ,  18 — . 

E F 1  Justice  of  the  Peace. 

A  much  shorter  form  will  no  doubt  be  sufficient;  the  above,  however, 
is  given  as  expressing  fully  the  obligation  of  the  parties. 

§  644.  Duty  of  justice  to  issue  execution  —  When  — 
Upon  demand  —  Upon  the  rendition  and  entry  of  a  judg- 
ment, the  plaintiff  becomes  entitled  to  its  enforcement  by 
execution.     In  some  of  the   States,  in  ordinary  cases,  the 

l  Patch.  Ann.  Dig.  Texas  (1874),  art.  1204. 
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issuance  of  the  process  is  delayed  a  short  time  in  order  to 
give  the  defendant  an  opportunity  to  appeal,  or  in  those 
States  in  which  the  right  of  "  staying"  an  execution  exists, 
to  furnish  the  prescribed  security  and  obtain  the  benefit  of 
the  delay.  There  is  considerable  diversity  in  the  practice 
of  the  several  States  in  this  matter,  but  as  in  every  State, 
a  plaintiff  is,  upon  showing  that  his  interests  are  endangered 
by  delay,  entitled  to  an  immediate  issuance  of  the  execu- 
tion, the  variations  in  this  matter  are  hardly  worthy  of  de- 
tailed enumeration.  Everywhere,  upon  making  affidavit 
that  his  interests  are  in  peril  on  account  of  statutory  delay 
in  the  issuance  of  the  process,  he  is  entitled  to  have  the  ex- 
ecution issued  immediately  and  his  debtor  put  to  the 
test. 

An  execution,  it  is  almost  unnecessary  to  say,  is  a  writ 
issued  by  the  justice,  directed  to  the  constable  (or  "any 
lawful  officer  " )»  who  is  the  proper  official  to  serve  process 
emanating  from  a  justice,  commanding  him  out  of  the  goods 
and  chattels,  lands  and  tenements  of  the  defendant  to  make 
the  amount  of  the  judgment  (stating  it),  interest  and 
costs.  When  the  justice  has  issued  the  execution,  he  has 
nothing  further  to  do  with  it  until  its  return  when  he  must 
enter  the  return  briefly  on  his  docket.  And  if  it  is  returned, 
levied  on  land  he  must  take  such  steps  as  are  elsewhere  in- 
dicated to  have  it  carried  into  effect,  as  in  Tennessee  send- 
ing up  to  the  circuit  court  all  the  papers  in  the  case  together 
with  a  certified  transcript  of  the  judgment,  in  other  States 
furnishing  a  transcript  of  the  judgment  to  be  docketed  in  a 
superior  court  of  record. 

If,  however,  the  officer  has  summoned  a  "  trustee,"  as  he 
is  called  in  the  New  England  States,  or  a  garnishee  as  such 
a  person  is  more  usually  denominated,  then  further  duties 
devolve  upon  the  justice,  which  will  be  considered  in  sub- 
sequent sections. 
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In  the  subjoined  note  will  be  found  a  form  of  an  execu- 
tion which  is  available  in  any  of  the  States.  —  C. 

FORM. 
C. 


v.  C D- 


Bef  ore  E F ,  Justice  of  the  Peace. 

The    State   of  to  the    Constable  of toumskips,  in 

County  —  Greeting  : 

Whereas   A B ,  on  the day  of    ,  18 — ,   ob- 
tained a  judgment  before  the  undersigned  justice  of  the  peace  for  the 

township  of ,  in  the  county  of  ,  against  C — •• —  D , 

for dollars,  for  his  debt  and  damages  (or  damages)  and  also 

for  dollars  for  his  costs.    Tou  are  therefore  commanded  to  levy 

the  same  of  the  goods  and  chattels  ("  lands  and  tenements  "  in  States 

where  that  is  permissible)  of  the  said  C D ,  according  to  law. 

Ton  are  further  commanded  to  return  this  writ  to  the  undersigned  jus- 
tice within days  from  the  date  thereof,  stating  how  you  have  exe- 
cuted the  same. 

Given  under  my  hand  this day  of ,  18—. 

E F ,  Justice  of  the  Peave. 

§  645.  Execution  issued  by  a  justice  —  What  Is  neces- 
sary to  appear  on  its  face  to  show  its  validity — New 
York.  —  In  New  York,  it  has  been  held  that  a  justice's  ex- 
ecution need  not  show  upon  its  face  that  he  had  authority  to 
issue  it,  nor  recite  the  facts  which  give  him  jurisdiction. 
It  is  said  to  be  sufficient  if  the  execution  is  regular  and  legal 
inform,  and  issued  by  a  justice  who  has  general  authority  to 
render  judgments  in  his  court.1  It  may  well  be  doubted 
whether  this  ruling  can  be  regarded  as  sustained  by  the 
authorities  cited.  The  rule  laid  down  in  Savacool  v. 
Boughton,2  after  a  very  thorough  and  exhaustive  review  of 
the  authorities,  is  that  an  execution  issued  by  a  court  of 
limited  jurisdiction,  will  protect  a  ministerial  officer,  pro- 
vided it  appears  on  the  fafce  of  the  process,  that  the  court 


l  Field  v.  Parker,  4  Han  (11  Sap.  Ct.  N.  Y.),  543. 
s  5  Wend.  170. 
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had  jurisdiction  of  the  subject-matter,  and  does  not  appear 
that  it  had  no  jurisdiction  of  the  person  of  the  defendant. 
It  is  very  decidedly  safer,  that  the  process  should  show 
upon  its  face  that  the  justice  had  jurisdiction  of  the  subject- 
matter.  Thus,  where  a  justice  has  jurisdiction  on  open  ac- 
counts to  the  amount  of,  say  for  instance,  $200,  and  on 
notes  to,  say,  $500,  an  execution  for  $400,  should  recite 
that  the  judgment  was  rendered  on  a  note,  for  if  rendered 
on  an  account,  it  would  be  manifestly  void,  and,  it  is  believed 
the  execution  would  not  protect  the  officer. 

{  646 .  Execution  —  Attachment  —  Difference  between 
execution  and  an  order  of  sale  of  attached  goods  — 
Kansas.  — An  execution  commands  the  officer  to  make  the 
amount  of  the  judgment  out  of  the  property  of  the  de- 
fondant  without  specifying  any  particular  articles  or  ex- 
cluding any.  When  an  attachment  has  been  issued  and 
levied  after  a  judgment  rendered,  an  order  for  the  sale  of 
the  property  attached,  to  satisfy  the  judgment,  is  not  an  ex- 
ecution, and  a  sale  made  under  it  is  irregular  and  voidable 
upon  a  direct  proceeding.  If,  however,  the  defendant  ac- 
quiesced in  the  proceedings  under  the  order  of  sale,  he  can- 
not be  permitted  to  object  that  the  sale  was  void.  And  in 
a  collateral  proceeding,  such  a  sale  will  be  held  valid,  be- 
cause it  was  an  irregularity,  which  will  not  sustain  a  colla- 
teral attack.  The  plaintiff,  having  a  judgment,  was  entitled 
to  a  writ,  charging  all  of  defendant's  property,  he  accepted 
a  writ  which  charged  less,  and  although  no  technical  levy 
could  be  made  under  that  writ,  the  officer  having  obtained 
possession,  had  all  that  a  regular  execution  could  give  him 
and  that  was  sufficient  against  a  collateral  attack.1 

§  647.  Trustee  process— Proceedings  supplementary 
to  execution  —  Garnishment.  —  In  all  the  States  there  are 


l  Pracht  v.  Plater.  80  Kan.  068. 
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proceedings  authorized  by  which  property  of  the  defendant 
which  is  not  capable  of  actual  manucaption  by  the  officer 
may  be  subjected  to  the  satisfaction  of  a  judgment.  In 
the  New  England  States  those  proceedings  are  called 
" trustee  process,"  in  other  States,  "proceedings  supple- 
mentary to  execution/9  in  most  of  the  States,  however,  it 
is  denominated  "garnishment"  and  the  person  who  is  in- 
troduced into  the  cause  by  it  is  termed  the  "garnishee/' 
It  all  amounts  to  the  same  thing.  The  object  is  identical 
and  the  modes  of  procedure  in  one  State  varies  very  little 
from  those  in  use  in  any  other. 

The  general  practice  is  that  when  an  execution  has  been 
returned  by  an  officer,  "  no  property  found/'  the  justice 
will  upon  the  affidavit  of  the  plaintiff  or  other  proof  show- 
ing that  a  third  person  is  indebted  to  the  defendant  or  has  in 
his  possession  property  belonging  to  the  defendant,  issue  a 
summons  requiring  that  person  to  appear  before  him  and  an- 
swer upon  oath  touching  such  indebtedness  or  such  property. 

This  writ  shall  be  served  by  the  officer  who  serves  other 
process  issued  by  the  justice  and  shall  fix  a  place,  day  and 
hour  for  the  appearance  of  such  third  person,  trustee,  or 
garnishee,  and  if  he  fails  to  appear  at  the  appointed  hour, 
or  within  the  prescribed  time  thereafter,  a  conditional  judg- 
ment is  rendered  against  him  by  the  justice,  for  the  amount 
of  the  plaintiff's  demand,  and  a  scire  facias  is  issued  by 
the  justice  requiring  such  garnishee  to  appear  at  another 
stated  day  and  hour  and  show  cause,  if  he  can,  why  the 
conditional  judgment  shall  not  be  made  final. 

If  the  garnishee  does  appear  and  answer  upon  oath, 
his  answer  is  not  conclusive  except  against  himself.  It 
may  be  traversed  by  either  the  plaintiff  or  defendant  in 
the  original  suit,  and  upon  the  issue  made  by  such  traverse 
there  may  be  a  trial  before  the  justice,  or  a  jury  in  States 
in  which  jury  trials  are  permitted. 

The  garnishment  proceedings  are  regularly  docketed  as 
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a  suit  before  the  justice  and  upon  the  judgment  finally  rend- 
ered by  the  justice  an  execution  is  issued  as  in  other  cases. 

It  is  almost  superfluous  to  say  that  if  under  this  proceed- 
ing the  garnishee  is  compelled  to  pay  to  the  plaintiff  the 
debt  which  he  owes  to  the  defendant,  such  payment  is  an 
effectual  bar  against  a  suit  afterward  brought  by  the  de- 
fendant against  the  garnishee  for  the  same  debt. 

In  the  subjoined  note  will  be  found  the  forms  necessary 
in  these  proceedings. — D.1 

D. 

(a.)  The  following  is  a  sufficient  form  for  an  affidavit  on  which  a 
summons  of  garnishment,  etc.,  may  be  issued  In  those  States  in  which  an 
affidavit  Is  necessary :  — 

FORM. 


B v.  C D- 


8TATE  OF 


County 


" '  |  Before  £ F ,  justice  of  the  peace. 


This day;of  ,  18 — ,  personally  appeared  before  me,  A« 


B  the  plaintiff,  in  the  above  entitled  cause  who,  having  been  duly 

sworn,  deposes  and  says  that  he  has  been  Informed  and  verily  believes 

that  K L is  Indebted  to  C D ,  the  defendant,  in  the 

sum  of dollars  (or  "has  in  his  possession  or  under  his  control, 

certain  goods  and  chattels,  rights  and  credits  of  the   said  C 

D ,  which  may  be  lawfully  subject  to  the  satisfaction  of  the  judg- 
ment heretofore  rendered  in  this  cause  in  favor  of  said  A  B— 

and  against  the  said  C D .") 

(Signed)  A B . 

Sworn  to  and  subscribed  before  me  this day  of  — — 18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

(6.)  The  following  is  a  suitable  form  for  a  summons  to  be  issued  by 
the  justice  requiring  the  appearance  before  him,  on  a  day  certain,  of  the 
garnishee  or  trustee :  — 

FORM. 

A B v.  C D . 

STATE  OF ,  >  _. 


County 


:1 


State  of to  the  constable  of township  in  the  county  of 

Greeting  : 

Tou  are  hereby  commanded  to  summon  K  L personally  to 

be  and  appear  on  the day  of 18—,  at  —  o'clobk  a.  m.  (or  p. 

1  See  B«Y.  State.  111.  (188S),  oh.  tt,  pp.  752,  753,  754, 755. 

409 


$  647  justices'  courts  —  proceedings.       [part  ii. 

m.)i  before  E F ,  Esquire,  one  of  our  justices  of  the  peace,  at 

his  office  in township,  — county,  then  and  there  to  answer 

upon  oath  touching  his  indebtedness  to  C D ,  the  defendant  in 

the  above  entitled  cause,  or  touching  goods  and  chattels,  rights  and 

credits  of  the  said  C— ■ D which  he,  the  said  K L , 

may  hare  in  his  possession  or  under  his  control,  and  which  may  lawfully  be 
subjected,  to  the  satisfaction  of  the  judgment  heretofore  rendered  in  said 
cause,  and  have  you  then  and  there  this  writ  with  the  manner  of  your 
executing  the  same. 

Witness  our  said  justice,  at  his  office  in township, 

•     county,  this day  of ,  18—. 

(Signed)  E F r-,  Justice  of  the  Peace. 

(c.)  In  States  in  which  it  is  lawful  for  the  constable  to  summon  the  gar* 
nishee  upon  his  own  motion,  or  under  the  direction  of  the  plaintiff,  the 
the  following  form  of  notice  will  be  sufficient:  — 

FORM. 

A B v.  C D . 

STATE  OF  — 


County 


~,'\"- 


State  of to  K L Greeting: 

You  are  hereby  summoned,  as  garnishee,  to  appear  before  E— 

F ,  justice  of  the  peace  of  — —  township,  in  —  county,  at  his 

office  in  said  township  on  the day  of ,  18—,  at  —  o'clock  a. 

m.  (or  p.  nO,  to  answer  Interrogations  touching  your  indebtedness  to 
C D ,  defendant  in  the  above  named  cause,  and  your  posses- 
sion and  control  of  money,  property,  and  effocts  belonging  to  him;  and 
such  indebtedness,  money,  property,  and  effects  are  hereby  attached  in 
your  hands. 

Given  under  my  hand  this day  of ,  18 — . 

S T ,  Constable  of Township. 

(d.)  If  the  garnishee  having  been  duly  summoned  falls  to  appear  at 
the  time  and  place  indicated,  a  conditional  judgment  is  rendered  by  the 
Justice  for  the  plaintiff  and  against  the  garnishee  for  the  amount  of  the 
judgment  and  for  all  costs.  This  judgment,  which  must  be  entered  on 
the  docket  of  the  justice,  may  be  in  the  following:  — 

FORM. 
A B v.  C D . 


STATE  OF  , )  BetoTe  E F_ jugtice  of  the  Peace. 

County.  J 

This  case  was  called  on  this day  of ,  18  — ,  at  —  o'clock  a.  m. 

(or  p.  m.)  at  the  office  of  E F ,  justice  of  the  peace  in town- 
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ship, county,  and  K L having  been  duly  called  to  come 

into  court  and  answer  as  garnishee  in  this  cause  as  he  was  bound  to  do ; 

came  not  but  made  default,  and  after  waiting hour,  the  said  K 

L still  came  not.    It  is,  therefore,  considered  and  adjudged  that 

the  said  A B recover  of  the  said  K— —  L ,  the  sum  of 

dollars,  the  judgment,^  this  cause,  and dollars  costs,  together 

with dollars  costs  of  the  garnishment,  for  all  which  execution  will  be 

issued.  But  if  the  said  K  L shall,  having  been  duly  summoned, 

appear  before  me  on  the       ■     day  of ,18  — ,  at — o'clock  a.  m.  (or  p. 

m.)  at  my  office  in  said  township,  and  show  good  cause  why  this  judgment 
should  be  set  aside,  then  it  shall  be  set  aside  and  for  naught  held;  other- 
wise to  remain  in  full  force  and  effect. 

(Signed)  £ F ,  Justice  of  the  Peace. 

(e.)  The  following  is  a  suitable  form  for  a  notice  to  the  garnishee  to 
appear  and  show  cause  why  the  conditional  judgment  against  him  should 
not  be  made  final :  — 

FORM. 

A B v.  C D . 

STATE  OF  ,  I  Before  E F ,  Justice  of  the  Peace. 

COTOTY.      S 

State    of to   the    constable    of  township    in  county  — 

Greeting: 

Tou  are  hereby  commanded  to  summon  K  L  personally  to 

be  and  appear  before  E F justice  of  the  peace,  for 

township  in  said  county  of at  his  office   in  said  township,  on 

the day  of ,18 — ,  at o'clock  a.  m.  (or  p.  m.)  then  and 

there  to  show  cause,  if  he  can,  why  the  conditional  judgment  rendered 
against  him  as  garnishee  (or  trustee)  in  the  above  entitled  cause  in  favor 

of  A— B— ,  the  plaintiff  in  said  cause,  on  the day  of  — — 

18 — ,  for dollars  and  ■  dollars  costs  of  suit  shall  not  be  made 

absolute.  And  have  you  then  and  there  this  writ  and  the  manner  of  its 
execution. 

Witness  our  said  justice  at  his  office  on  this day  of ,  18  — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(/".)  If  the  garnishee  appears  and  answers,  he  may  do  so  in  the  follow- 
ing form,  which  however  is  more  properly  a  skeleton  of  a  form  as  the 
substance  must  needs  vary  with  the  facts  of  the  case :  — 

FORM. 
A B v.  C D , 


STATE  OF  —       , }  Bgfore  B F f  Justice  of  the  Peace. 

County.   ) 

On   this day   of ,18 — ,  personally   appeared  before   me, 

E F ,  justice  of  the  peace  or township,  in  — -  county, 
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K L ,  summoned  as  garnishee  (or  trustee)  In  the  above  named 

cause,  who  being  duly  sworn  in  answer  to  the  summons  served  upon  him 
answers  and  says :  (Here  insert  the  answer.*) 

(Signed)  K L . 

Sworn  to  and  subscribed  before  me. 

(Signed)  E F ,  Justice  of  the  Peace. 

(0.)  II  the  plaintiff  wishes  to  traverse  the  answer  of  the  garnishee  he 
may  do  to  in  the  following  — 

FORM. 

Caption  as  in  the  preceding  form. 

And  the  said  A B ,  plaintiff  in  this  cause,  appears  and  says 

that  the  answer  of  K  L ,  garnishee,  summoned  in  this  cause, 

is  untrue,  inaccurate,  and  insufficient,  and  prays  that  its  sufficiency  be 
inquired  into  by  the  court. 

This day  of ,  18  -7. 

(Signed)  A B . 

Test: 

E F ,  Justice  of  the  Peace. 

(jh.)  The  following  form  is  suitable  for  an  order  making  a  conditional 
judgment  final  and  absolute,  the  garnishee  having  made  default:  — 

FORM-. 

Caption  as  in  the  foregoing  form. 

On   this day  of ,  18  — ,  K L ,  summoned    as 

garnishee  in  this  cause,  failed  to  appear  before  me  at  the  place  and  hour 
named  in  the  summons  served  upon  him,  and  although  called  came  not 

within  the  time  prescribed  by  the  statute;  now,  therefore,  I,  E 

F  ,  justice  of  the  peace  for township,  in county,  do  order 

and  adjudge  that  the  conditional  judgment  rendered  in  this  cause  on 

the day  of ,18 — ,  in  favor  of  A B ,  and  against 

L K garnishee  as  aforesaid  for dollars,  and dol- 
lars costs  be  made  absolute  and  final ;  and  I  do  also  render  judgment 

against  the   said  L K and  in  favor  of  A B for 

dollars  the  cost  of  the  garnishment  proceedings. 

(Signed)  E F ,  Justice  of  the  Peace. 

(i.)  The  following  form  is  appropriate  when  the  garnishee  appears  and 
upon  his  answer  judgment  is  rendered  for  him  and  against  the  plaintiff  for 
costs :  — 

FORM. 

Caption  as  in  the  foregoing  forms. 

On  this day  of ,  18  — ,  personally  appeared  before  E 

F ,  justice  of  the  peace  for township,  in [county,  L- 
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E ,  who  had  been  summoned  as  garnishee  in  the  above  named  cause, 


and  made  answer  as  required  to  do  by  the  summons  served  npon  him ; 
and  npon  consideration  of  his  answer  it  is  adjudged  that  he  is  not  liable 

to  any  judgment  against  him  and  in  favor  of  A B ,  the  plaintiff 

in  this  cause.    It  is,  therefore,  ordered  that  the  said  L E be 

discharged  as  garnishee  in  this  cause  and  recover  of  the  A B , 

dollars  his  costs  expended  in  the  garnishment  proceedings  for 


which  execution  will  be  issued . 

(Signed)  E F ,  Justice  of  the  Peace. 

(J.)  The  following  form  is  suitable  when  the  garnishee  appears  and 
answers,  and  upon  his  answer  judgment  is  rendered  in  favor  of  the 
plaintiff  andagalnst  the  garnishee :  — 

FORM. 

Caption  as  in  the  foregoing  forms. 

» 

On  this day  of ,18 — ,    personally   appeared   before   me, 

E F ,  justice  of  the  peace  for township,  in county, 

L K ,  who  had  been  summoned  as  garnishee  (or  "trustee  "), 

in  the  above  named  cause,  and  made  answer  as  required  to  do  by  the  sum- 
mons served  upon  him;  and  upon  consideration  of  his  answer  I  find  that 

said  L K— — -  is  indebted  to  C D — - — ,  the  defendant,  in 

the   sum   of dollars.    It   is,   therefore,  adjudged   that  A 

B ,  the  plaintiff,  recover  of  the  said  L K the  sum  of 

dollars,  for  which  execution  will  be  issued;  and  the  said  L K 

will  recover  the  said  A B the   sum  of dollars,  his 

costs  expended  in  and  about  the  garnishment,  for  which  also  execution 
will  issue. 

(Signed)  E F ,  Justice  of  the  Peace. 

If  the  garnishee  appears  by  his  answer  to  owe  the  defendant  more 
than  plaintiff's  judgment,  the  recovery  of  the  plaintiff  of  the  garnishee 
will  be  limited  to  the  amount  of  the  judgment  and  all  the  costs  and  so 

expressed.    Thus  after  the  words  " recover  of  the  said  L 

E the  sum  of dollars,"  add  "  the  amount  of  his  judgment 

against  the  said  C D ,  and  all  the  costs  in  the  cause.'9    In 

that  case  omit  the  judgment  for  costs  in  favor  of  the  garnishee  against 
the  plaintiff,  for  the  garnishee  can  take  the  amount  of  his  costs  out  of 
the  remainder  which  he  may  owe  the  defendant  after  paying  off  the  judg- 
ment of  the  plaintiff. 

If  the  indebtedness  of  the  garnishee  to  the  defendant  is  less  than  the 
judgment  of  the  plaintiff  the  form  is  correct  without  any  alteration. 

(ft.)  If  the  answer  of  the  garnishee  does  not  show  that  he  owes  any 
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money  to  the  defendant  bat  that  he  has  his  property  in  possession,  the 
judgment  will  be  in  the  following 

FORM. 

Caption  as  in  the  foregoing  forms. 

Then  follow  the  preceding  form  down  to  the  words:  "  I  find  that  said 

L K ,"  then  add,  "  has  in  his  possession  certain  goods  and 

chattels  of  the  said  C D ,  to  wit  (here  describe  the  property), 

It  is  therefore  adjndged  and  ordered  that  the  said  L K deliver 

to  S T ,  the  constable  in  this  case,  the  said  goods  and  chat- 
tels to  be  by  him  disposed  of  according  to  law.    And  the  said  L 

K will  recover  of  the  said  A— B ,  the  sum  of dol- 
lars, his  costs  expended  in  and  about  the  garnishment  for  which  execution 
will  be  issued." 

(Signed)  E F ,  Justice  of  the  Peace. 

§  648.  Same  subject  continued — Tennessee  —  Mis- 
souri. —  Under  the  statutes  of  some  of  the  States,  Tennes- 
see for  example,  the  primary  intervention  of  the  justice  is 
unnecessary  in  bringing  the  garnishee  to  account.  A  con- 
stable who  holds  an  execution  issued  by  a  justice  can, 
upon  his  own  motion,  or  upon  the  suggestion  of  the  plain- 
tiff, summon  any  one  who  he  suspects  to  be  indebted  to  the 
defendant  to  appear  before  the  justice  and  answer  as  to  his 
pecuniary  relations  with  the  defendant,  and  also  whether  or 
not  he  holds  in  his  custody  any  of  the  property  of  the 
debtor. 

In  such  case,  the  person  summoned  will  be  required  by 
the  justice  to  answer  in  detail  and  upon  oath,  whether  he 
has  under  his  control  any  of  the  property  of  the  defendant, 
or  has  had  after  the  service  of  the  notice  by  the  officer ; 
whether  at  that  time  he  was  indebted  to  the  defendant,  and 
if  so,  how,  and  to  what  amount;  and  whether  to  the  best  of 
his  knowledge  and  belief,  there  is  any  property,  effects  or 
debts  belonging  to  the  defendant  in  the  hands  of  any  other 
person,  and  if  so,  what  person ;  and  generally  to  answer  such 
questions  touching  these  matters  as  may  be  asked  bv  the 
justice. 
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All  property  or  credits  of  the  defendant  which  were  in 
the  hands  of  the  garnishee  when  the  notice  was  served  upon 
him,  and  all  debts  which  he  may  then  have  owed  the  de- 
fendant are  liable  for  the  satisfaction  of  the  execution. 

If  the  garnishee  denies  upon  oath  that  he  owes  anything 
to  the  defendant  or  has  any  of  his  property,  he  is  ordina- 
rily discharged,  but  the  plaintiff  may  traverse  the  answer  if 
he  is  so  advised  and  the  issue  thus  raised  is  tried  by  the 
justice. 

If  the  garnishee  fails  to  appear  in  obedience  to  the  notice 
of  the  officer,  the  justice  renders  a  conditional  judgment 
against  him  for  the  amount  of  the  plaintiff's  judgment 
against  the  defendant,  and  notice  is  issued  requiring  the 
garnishee  to  appear  on  a  stated  day  and  show  cause,  if  he 
can,  why  the  conditional  judgment  should  not  be  made  final 
and  absolute. 

And  if  upon  failure  to  show  such  cause,  or  upon  the  an- 
swer of  the  garnishee  the  justice  finds  that  the  garnishee 
owes  money  to  the  defendant  or  has  his  property  in  posses- 
sion, he  renders  judgment  in  favor  of  the  plaintiff  and 
against  the  garnishee,  which  is  duly  docketed  and  the  gar- 
nishee is  permitted  to  stay  the  execution  as  in  case  of  any 
other  judgment. 

If  the  answer  of  the  garnishee  discloses  property  held  by 
him,  not  debts  owed  by  him  to  the  defendant,  he  is  ordered 
to  deliver  such  property  to  the  officer  and  upon  failure  to  do 
so  judgment  is  rendered  against  him  for  the  debt  and  costs. 

Every  variety  of  property  which  is  not  exempt  by  law 
may  be,  by  the  garnishment  process,  subjected  to  the  satis- 
faction of  the  plaintiff's  judgment.  Choses  in  action, 
money,  stocks,  shares,  may  all  be  reached  by  this  process.1 

In  Missouri,  as  in  Tennessee,  it  is  unnecessary  for  the 
plaintiff  to  file  any  affidavit  to  authorize  the  issuance  of  a 

l  M.  A  V.  Code  Tenn.  (1884),  {§  3800  to  8816,  both  inclusive. 
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garnishee  summons.  All  that  is  necessary  is  for  him  to 
suggest  to  the  officer  who  has  the  execution  the  names  of 
the  persons  whom  he  wishes  to  be  summoned.  It  is  the 
officer's  duty  to  summon  the  persons  whom  the  plaintiff,  his 
agent  or  attorney  has  indicated.1 

§  649.  Garnishment  —  A  Justice  cannot  by  garnish- 
ment  enforce  the  judgment  of  a  court  of  record  — 
Georgia.  — The  Supreme  Court  of  Georgia,  found  it  neces- 
sary to  decide  that  a  justice  could  not  by  the  process  of 
garnishment  enforce  a  judgment  rendered  in  the  superior 
court,  a  court  of  record  and  of  general  jurisdiction.  Belt 
was  debtor  to  Daniels  by  judgment  in  the  superior  court, 
and  creditor  to  Davis  by  judgment  in  the  court  of  the  jus- 
tice, who  at  the  instance  of  Daniels,  issued  a  garnishment 
against  Davis,  to  answer  Daniels  in  his  own  court.  He 
rendered  judgment  against  Davis,  collected  the  money  and 
paid  it  to  Daniels.  As  the  justice  manifestly  exceeded  hi9 
jurisdiction  in  rendering  a  void  judgment,  and  collecting  the 
money  upon  it,  a  rule  against  him,  at  the  instance  of  Belt, 
for  the  payment  of  the  money  was  made  absolute.2 

§  650.  Exemption  —  Proof  of  as  against  garnisheeing 
Creditor  —  Kansas.  —  In  Kansas,  the  law  exempts  from 
execution  and  garnishment,  the  earnings  of  the  defendant 
for  three  months  prior  to  the  issuance  of  the  process,  if  it 
appears  by  affidavit,  or  otherwise,  that  such  earnings  are  nec- 
essary for  the  support  of  the  defendant's  family.  And  if 
an  action  be  brought  by  the  creditor  against  the  garnishee 
the  affidavit  of  the  original  defendant  and  debtor,  made  in 
the  first  suit  against  him  by  his  creditor,  to  show  that  the 
earnings  claimed  to  be  exempt  were  necessary  to  the  sup- 


l  Rev.  8tats.  Mo.  (1879),  p.  423. 

*  Darden  v.  Belt,  61  Ga.  645.  \ 
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port  of  his  family  is  admissible  for  the  same  purpose  in  the 
second  suit  by  the  creditor  against  the  garnishee.1 

$  651.  Appeal  —  From  judgment  of  justice  does  not 
take  up  garnishment  —  Proceedings — How  they  must  be 
taken  up.  —  Kansas.  —  When  an  appeal  is  taken  from  the 
judgment  of  a  justice,  and  an  ordinary  appeal  bond  is  exe- 
cuted, the  appeal  does  not  take  up  the  garnishment  proceed- 
ings subsequent  to  the  judgment.  The  appeal  is  from  the 
judgment  and  carries  up  that  and  all  antecedent  proceedings, 
but  nothing  subsequent.  If  it  is  desired  to  review  the  rulings 
of  the  court  upon  the  answer  of  the  garnishee,  the  appeal  must 
be  made  to  include  those  rulings  also,  and  the  bond  must 
correspond  with  the  prayer  for  the  appeal.2 

§  652.  Garnishment  —  Practice  —  When  judgment 
may  be  rendered  against  garnishee  in  default  — 
Georgia.  —  In  Georgia  it  is  the  law  that  if  a  summons  of 
garnishment  be  issued,  and  the  garnishee  fails  to  appear  at 
the  term  of  the  justice's  court  to  which  the  process  is  re- 
turnable, judgment  cannot  be  rendered  against  him,  but 
the  justice  must  then  continue  the  case  to  another  day,  and 
the  further  interval  before  judgment  must  at  least  be  as 
great  as  the  period  between  the  service  of  the  summons, 
and  the  time  at  which  he  is  originally  required  to  appear.8 

§  653.  Garnishment  —  Entirely  statutory  —  Statute 
must  be  strictly  followed  —  Wisconsin.  — The  process  of 
garnishment  is  entirely  statutory,  and  unless  the  require- 
ments of  the  statute  are  complied  with  the  proceedings 
cannot  be  sustained.  So,  when  a  statute  required  that  a 
garnishment  summons  should  be  returned  on  the  return 
day  of  the  execution,  and  that  writ  was  returnable  "  within 


1  Muzzy  v.  Lantry,  SO  Kan.  49. 
1  Brown  v.  Tuppery,  24  Kan.  29. 
*  Scott  v.  Patrick,  44  Ga.  188. 
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thirty  days,"  a  return  of  the  summons  on  the  thirty-first 
day  was  too  late,  and  the  judgment  rendered  by  default 
upon  that  return,  was  held  unauthorized  and  void.1 

§  654.  Judgment  of  justice  not  the  subject  of  garnish- 
ment—  Michigan.  — A  judgment  in  a  justice's  court  can* 
not  be  garni sheed  in  proceedings  before  another  justice,  and 
the  reason  applies  with  increased  force  when  the  subject- 
matter  sought  to  be  reached  and  controlled  by  the  process 
from  one  justice  is  not  an  adjudged  indebtedness,  but  is  a 
thing  in  actual  litigation  among  other  parties  before  another 
justice.2 

§  655.  Garnishment  —  No  judgment  can  be  rendered 
against  garnishee  except  on  facts  admitted  by  the  dis- 
closure —  Michigan.  —  The  rule  as  to  garnishments  in  jus- 
tices' courts  in  Michigan  is  that  no  recovery  can  be  had 
against  a  garnishee  except  upon  such  liability  as  is  admitted 
by  the  disclosure.  There  must  be  no  ambiguity.8  Upon 
this  principle  the  answer  of  a  common  carrier  that  he  had 
property  consigned  to  the  defendant,  but  did  not  know 
whether  it  belonged  to  him  or  not,  is  obviously  insufficient 
to  authorize  a  judgment  against  the  carrier.  Non  constat 
that  the  consignee  had  any  interest  whatever  in  the  goods 
in  question.4  It  may  be  remarked  that  in  other  States,  by 
statute,  the  answer  of  the  garnishee  may  be  traversed  by  the 
plaintiff  or  the  defendant,  and  it  follows,  of  course,  that 
upon  an  issue  so  raised  the  judgment  might  well  be  ren- 
dered against  the  garnishee  for  a  larger  amount  than  he  ad- 
mitted to  be  due.     The  plaintiff  in  the  garnishment  pro- 


1  McDonald  v.  Vinette,  55  Wis.  G19. 

2  Caster  v.  White,  49  Mich.  362;  Seivers  v.  Woodhura,  etc,  Co., 45  Mich. 275;  Noyes 
v.  Foster,  48  Mich.  273. 

9  Walker  v.  Detroit,  etc,  Oo.v  49  Mich.  446;  Spears  v.  Chapman,  43  Mich.  Ml; 
Weirich  v.  Scribner,  44  Mich.  73 ;  Sexton  v.  Amos,  39  Mich.  695;  Hackley  v.  Kanits,  39 
Mich.  398;  Lorman  v.  Phoenix,  etc,  Co.,  83  Mich.  65. 

*  Walker  v.  Detroit,  etc.,  Co.,  supra. 
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ceeding  is  placed  in  the  position  which  the  defendant  holds 
to  the  garnishee,  and  may  as  well  for  his  own  benefit  prove 
that  the  garnishee,  notwithstanding  his  denial,  owes  money 
to  the  defendant,  as  the  latter  could  for  his  own  benefit 
prove  the  same  fact.1 

§  65  6.  Garnishment  —  What  is  the  proper  judgment 
against  garnishee — Wisconsin.  — In  Wisconsin  when  the 
answer  of  a  garnishee  shows  possession  by  him  of  a  chattel 
liable  to  the  execution,  it  is  the  duty  of  the  justice  to  direct 
the  delivery  of  the  chattel  to  a  specified  person  at  a  particu- 
lar place,  and  within  a  limited  time.  Upon  a  failure  to  com- 
ply with  this  instruction,  judgment  for  the  value  of  the  chat- 
tel may  be  rendered  against  the  garnishee.  It  is  erroneous 
to  include  an  order  for  the  delivery  of  the  chattel  in  a  judg- 
ment for  its  value,  but  if  such  a  judgment  be  rendered  and 
an  execution  be  issued  thereon,  and  the  chattel  in  question 
be  sold  under  that  execution,  the  judgment,  though  errone- 
ous, is  not  void,  and  the  title  to  the  chattel  passes  by  the 
sale  under  the  execution.3 

§  657.  Garnishee  — When  judgment  by  default  may  be 
rendered  against  —  Georgia.  — In  Georgia  if  a  garnishee 
fails  to  answer  in  a  justice's  court  within  ten  days  after 
service  of  process  upon  him,  judgment  may  be  rendered 
against  him  as  soon  after  such  default  as  there  is  a  judg- 
ment against  the  principal  defendant  upon  which  such  sub- 
sidiary judgment  may  be  founded.8 

§  658.  Practice  —  Power  of  justice  to  enforce  obedi- 
ence by  imprisonment. — California.  —  In  California  a 
justice  is  empowered  to  enforce  obedience  to  his  lawful 
judgments  and  orders  by  imprisonment  of  the  offender  un- 

1  See  ante,  §§  647, 648. 

*  Raemaseen  v.  McCabe,  43  Wis.  471. 

s  Fontaine  v.  Bergen,  55  Ga.  410. 
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til  he  shall  obey  such  orders.  Thus  a  justice  in  "proceed- 
ings supplementary  to  the  execution"  made  an  order  for 
the  defendant  to  deliver  to  the  officer  certain  property  which 
he  refused  to  do,  and  upon  his  refusal,  the  justice  ordered 
him  to  be  imprisoned  until  he  complied  with  and  obeyed 
the  order.  It  was  held  upon  habeas  corpus  that  the  justice 
did  not  exceed  his  jurisdiction,  and  that  the  defendant  was 
legally  in  the  custody  of  the  sheriff.1 

§  659.  Liens  —  Justices  can  not  enforce  liens  upon 
either  real  or  personal  property  —  Or  foreclose  mort- 
gages— Indiana.  —  In  Indiana  the  distinction  between 
legal  and  equitable  actions  is  abolished  by  statute  as  well  as 
the  different  varieties  of  legal  actions,  such  as  debt,  cove- 
nant, trover.  There  is  but  one  form  of  action  for  the  en- 
forcement of  private  rights,  or  the  redress  of  private  wrongs, 
and  that  is  denominated  a  civil  action.  In  such  an  action 
instituted  before  a  justice  as  well  as  in  those  in  superior 
courts,  the  plaintiff  may  obtain  whatever  relief  he  may  be 
entitled  to  under  the  principles  of  equity,  as  well  as  those 
of  law,  and  the  defendant  may  in  like  manner  avail  himself 
of  equitable  as  well  as  legal  defenses.  While  this  is  the 
general  rule,  it  is,  nevertheless,  true  that  justices  have  no 
power  to  enforce  liens  upon  either  real  or  personal  prop- 
erty, or  to  foreclose  chattel  or  other  mortgages.* 

§  660.  Practice  —  Transfer  of  execution  to  another 
county — North  Carolina.  —  It  sometimes  becomes  neces- 
sary or  expedient  for  a  plaintiff  in  order  to  obtain  the  fruits 
of  his  judgment  to  transfer  the  execution  of  it  to  another 
county.  To  effect  this  object  provision  has  been  made  in 
all  the  States.  In  North  Carolina  the  plaintiff  must  obtain 
from  the  justice  who  rendered  the  judgment  a  transcript  of 

l  Ex  parte  Latimer,  47  Cal.  181. 
S  Snell  v.  Mohan,  38  lad.  194. 
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it,  under  his  band ;  and  must  farther  procure  a  certificate 
from  the  clerk  of  the  superior  court  of  the  county  where 
the  judgment  was  rendered,  under  the  seal  of  his  court, 
that  the  justice  who  gave  the  judgment  was  at  the  rendition 
thereof  a  justice  of  that  county.  Upon  such  a  transcript 
so  authenticated  any  justice  in  any  other  county  in  the  State 
may  award  execution  for  the  sum  therein  expressed.1 

§  661.  Same  subject  continued  —  Other  States. — The 

court  of  a  justice  being  essentially  an  inferior  and  local 
court  of  statutory  creation,  it  is  manifest  that  neither  its 
judgments  nor  its  process  can  have  any  validity  beyond  the 
territorial  limits  to  which  it  is  confined  by  the  statutes 
creating  it.  Nevertheless,  in  other  States,  as  well  as  in 
North  Carolina,  similar  statutes  have  been  enacted  for  the 
purpose  of  giving  effect  to  the  judgments  of  justices  in 
regions  beyond  the  narrow  limits  of  the  district,  township, 
precinct,  or  county  in  which,  by  the  original  statute,  such 
judgments  are  operative.  In  Tennessee  it  is  provided  by 
statute  that  when  a  plaintiff  hopes  to  secure  the  fruits  of 
his  judgment  in  another  county  than  that  in  which  it  was 
rendered,  he  may  have  an  execution  issued  by  the  justice 
who  rendered  the  judgment,  and  cause  to  be  appended 
thereto  a  certificate  by  the  clerk  of  the  county  court  of  that 
county  to  the  effect  that  the  justice  by  whom  the  judgment 
was  rendered  and  the  execution,  was,  when  he  performed 
those  official  acts,  an  acting  justice  of  the  peace  for  that 
county,  and  upon  that  execution  so  certified  any  justice  of 
any  county  in  the  State  may  issue  an  execution  for  the 
amount  of  the  judgment  and  costs  and  the  cost  of  the  cer- 
tificate, which  execution  may  be  levied  upon  any  property 
of  the  defendant  in  the  second  county,  real  or  personal,  in 
the  same  way  as  if  the  judgment  had  been  originally  ren- 


l  1  Code  N.  C.  (1883),  %  84G.    See,  also,  McAden  v.  Bannister,  63  X.  C.  478. 
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dered  in  that  count}7.1     In  the  subjoined  note  will  be  found 

a  form  suitable  for  an  execution  issued  by  a  justice  upon  an 
execution  so  certified  by  the  clerk  of  the  county  court  of 
another  co  u  nty .  —  E . 

E 

FORM. 

STATE  OF  — 


County 


To  any  lawful  officer  to  execute  and  return ;  — 

Whereas,  on  the clay  of ,  18—,  in  the  county  of an* 

State  of ,  before ,  an  acting  justice  of  the  peace  for  said 

county,  a  judgment  was  rendered  in  favor  of,  A B ,  and  against 

C D for dollars  and cents  and  costs  of  suit; 

and  whereas,  an  execution  was  issued  thereon  for dollars  and 

cents  on  the  day  of  — ,  18 — ,  by  the  said (or  by ,  an 

acting  justice  of  the  peace  for  said  county,  having  lawful  custody  of  the 
papers  in  said  cause),  which  execution  has  come  into  my  hands  in  pursu- 
ance of  the  statute  in  such  case  made  and  provided,  accompanied  by  the 

certificate  of  the  proper  officer  (clerk  of  the  county  court  of 

county,  or  other  officer,  according  to  the  statute  of  the  State),  that  the  said 
was,  at  the  time  of  the  issuance  of  that  execution,  an  act- 


ing justice  of  the  peace  for  6aid  county  of . 

Now,  therefore,  you  are  commanded  that  of  the  goods  and  chattels 
("lands  and  tenements,"  if  the  laws  of  the  State  in  which  the  form  is 
used,  permit  a  justice's  execution  to  be  levied  on  lands),  of  the  said 
C D ,  j'ou  cause  to  be  made  the  aforesaid  sum  of dol- 
lars and cents,  together  with  lawful  interest  thereon,  and  also  the 

costs  hereon  indorsed;  and  that  you  make  due  return  of  this  writ. 

Witness  my  hand  this  —  day  of ,  18—. 

(Signed) ,  Justice  of  the  Peace. 

The  foregoing  form  wUl  be  found  available  in  any  State,  the  statutes  of 
which  permit  executions  to  be  so  transferred  from  the  county  of  their 
origin  to  another  county,  and  there  to  be  reproduced  as  the  process  of 
the  latter  county. 

1M.4V.  Code  Tenn.  (1884),  $  3786. 
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Appeals  —  Writ  of  error — Petition  in  error  —  Certiorari  —  Re- 
cordari — Proceedings  in  appellate  courts. 

PART  I. 

Appeal — When  it  may  be  taken— When  it  cannot  be  taken  — 
to  what  tribunal — petition  in  error  —  writ  of  error  —  cer- 
TIORARI —  Recordari. 

Section. 

670.  Appeal — Petition  in  error  —  Writ  of   error — Certiorari  — Be- 

cordari. 

671 .  Same  subject  continued. 

672.  From  what  judgments  an  appeal  may  be  taken. 

673.  Same  subject  continued. 

674.  Appeal —  Right  to  appeal  is  dependent  wholly  on  statute  law — 

Colorado. 
676.  Judgments  of  j ustices  —  How  reviewable  —  Appeal  —  Certiorari — 
Wisconsin. 

676.  Appeal  Is  a  personal  right — Any  one  of  several  parties   may 

appeal  —  Michigan. 

677.  Appeal  —  When  right  accrues  — From  what  judgments  appeals 

may  be  taken  —  Michigan. 

678.  Appeal  — When  an  appeal  lies  —  Counter-claim  will  numerically 

authorize  appeal — When   plaintiff  cannot  dismiss  action  — 
Georgia. 

679 .  Appeal — When  appeal  is  the  proper  remedy,  and  when  certiorari — 

Georgia. 

680.  Appeal — Right  to  is  not  dependent  on  supersede**  of  execution  — 

Practice  —  Arkansas. 

681.  Appeal  will  lie  from  judgment  of  justice  in  garnishment  cases  — 

Justices  may  grant   new   trial  in   cases   of  garnishment — 
Arkansas. 

682.  Appeal — When  it  must  be  taken,  and  what  bond  or  oath  is 

required  to  authorize  it — Tennessee. 
688.  Reasonable  time  must  be  given  for  an  appeal  to  be  taken  and 

perfected  —  Michigan. 
684.  Appeal  will  lie  upon  judgment  by  default  for  non-appearance — 

Indiana. 
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Section. 

685.  Appeal  —  When  granted  after  expiration  of  the  limited  time — 

Indiana. 

686.  Appeal  after  expiration  of  time  limited — Proceedings  in  relation 

to  such  appeal — Michigan. 

687.  Judgment  in  excess  of  jurisdiction  void,  even  if  excess  Is  inter- 

est— No  appeal  Is  necessary  —  Tennessee. 

688.  Appeal  may  be  taken  in  an  action  for  a  penalty  before  a  justice  — 

Illinois. 

689.  Appeal  from  judgment  on  a  delivery  bond  —  When  it  can,  and 

when  it  cannot  be  taken  —  Indiana. 

690.  Appeal  — When  it  can  be  granted  after  confession  of  judgment— 

Michigan. 

691.  Appeal — When  and  where  it  may  betaken  from  interlocutory 

order — Arkansas. 

692.  Appeal  —  May  be  taken  from  the  verdict  of  a  jury  —  Arkansas. 

693.  Appeal  —  In  cases  of  contempt  —  Indiana. 

694.  Appeal  —  Right  of,  dependent  wholly  on  statute — When  the  right 

is  given  to  "  party  aggrieved,"  there  can  be  no  appeal  by  agree- 
ment —  Iowa. 

695.  Appeal — Trial  by  jury — When  appeal  will  not  lie — District  of 

Columbia. 

696.  When  appeal  may,  or  may  not  be  taken  in  view  of  the  amount  in 

controversy — Vermont. 
797.  Appeal — Right  of,  where  restricted  and  to  what  extant — Ohio. 

698.  Appeal — Limitation  of  right  by  amount  in  controversy  — Virginia. 

699.  Appeal  —  On  case  originating  before  justice  —  When  it  does  not 

lie  to  supreme  court — Georgia. 

700.  Appeal — Where  there  is  none  from  judgment  of  justice  for  less 

than  fifty  dollars  —  Georgia. 

701.  Appeal  —  To  supreme  court — Not  permitted  unless  matter  in 

controversy  exceeds  fifty  dollars — Indiana. 

702.  The  limit  of  the  appeal  controlled  by  the  amount  demanded  in 

complaint  and  in  counter-claim.  —  Indiana. 

703.  Appeal  —  Not  authorized  unless   demand   of   plaintiff  exceeds 

thirty  dollars  —  Counter-claim  does  not  control — Minnesota. 

704.  Appeal — When  an  appeal  cannot  be  taken— Rule  on  that  sub- 

ject— Vermont. 

705.  Appeal — Where  there  is  no  appeal  from  judgment  on  trial  of 

property  —  Kansas. 

706.  Appeal  —  When  it  cannot  be  had  —  Replevin— Rule  in  that  ac- 

tion —  Nebraska. 

707.  Appeal — Will  not  He  upon  judgment  by  confession  —  What  is 

such  a  judgment  —  Illinois. 

708.  Appeal  — Limitation  on  the  right  of  appeal —  Maryland. 
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Section. 

709.  Appeal  not  taken  In  time  is  void — And  so  is  the  recognizance 

and  the  appellate  court  has  no  jurisdiction  —  Missouri. 

710.  Appeal  — Where  party  is  not  entitled  to,  unless  he  defends  the 

case  in  justice's  court — Nebraska. 

711.  Equity  will  not  intervene  when  party  has  neglected  to  appeal,  if 

the  justice  had  jurisdiction — Tennessee. 

712.  Mandamus  —  Cannot  be  issued  to  compel  a  justice  to  grant  an 

appeal — Missouri. 

713.  Appeal  —  Default — Where  defendant  cannot  appeal  from  judg- 

ment  by  default  except  with  the  plaintiff's  consent  —  Ne- 
braska. 

714.  Waiver,  in  contract,  of  right  to  appeal  —  Evidence  by  which  waiver 

must  be  proved  —  Error,  writ  of —  Pennsylvania. 

715.  Appeal  lies  to  intermediate  trial  court,  not  to  court  of   last 

resort — Kansas. 

716.  Appeal  —  Special  in  tax  matters  to  supreme  court  from  justices — 

Louisiana. 

717.  Appeal — When  a  case  from  the  court  of  a  justice  cannot  be 

carried  to  the  supreme  court —  Texas. 

718.  Petition  in  error  —  Writ  of  error  —  Certiorari—  Recordari. 

719.  Petition  in  error — What  superior  court  may  consider  —  Kansas. 

720.  Petition  in  error — When  appellate  court  may  not  reverse  judg- 

ment —  Kansas. 

721.  Practice — What  cannot  be  considered  upon  petition  in  error, 

Kansas. 

722.  Practice  — Writ  of  error  not  granted  unless  there  has  been  mo- 

tion for  new  trial  —  Kansas. 

723.  Writ  of  error  lies  to  justices'  courts  from  intermediate  courts, 

which  however  may  try  de  novo  —  Ohio. 

724.  Writ  of  error — Appeal  — Limitation  powers  of  supreme  court  in 

cases  brought  up  by  writ  of  error — Damages  on  appeal  — 
Mississippi. 

725.  Where  writ  of  error  will  lie  to  review  judgment  by  default  ren- 

dered by  justice  —  Iowa. 

726.  Certiorari  to  justice — What  only  can  be  considered  upon  his  re- 

turn — Wisconsin. 

727.  Certiorari — When  holding-over  tenant  cases  can  be  carried  up 

by  certiorari  only  —  Michigan. 

728.  Upon  certiorari  the  court  can  look  only  to  errors  stated  in  the 

affidavit — Michigan. 

729.  Same  subject  continued  —  Michigan. 

730.  Certiorari  is  the  proper  remedy  for  substantial  errors  in  point  of 

law,  not  for  disputed  facts  —  Michigan. 

731.  Certiorari — Evidence  —  Weight  of  evidence  cannot  be  consid- 

ered upon  certiorari  —  Michigan. 
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Section. 

732.  Certiorari — When   it  will  lie   to   bring   case   before  supreme 

court  —  Michigan. 

733.  Certiorari — Return  of  justice  to,  is  conclusive  as  to  the  evi- 

dence —  Return  must  be  exhaustive  —  Michigan. 

734.  Practice  —  Certiorari  to  take  case  up  on  questions  of  law  alone  — 

Appeal  If  on  questions  of  fact — Georgia. 
736.  Certiorari — When  it  may  be  issued  after  verdict  —  Georgia. 

736.  Appeal  provided  by  special  statute  to  circuit  court —  When  it  pre- 

cludes   further  appeal   to    supreme  court — Practice — Cer- 
tiorari —  Maryland. 

737.  Becordari — Operates  as  writ  of   error — Judgment  upon  it  — 

North  Carolina. 

738.  Becordari  —  When  and  where  it  may  issue  if  an  appeal  has  not 

been  taken  in  due  season — North  Carolina. 


§  670.  Appeal  —  Petition  in  error  —  Writ  of  error  — 
Certiorari  —  Becordari. — The  judgment  of  a  court  is  not 
always  entirely  satisfactory  to  the  defeated  party,  and  he 
naturally  avails  himself  of  any  means  provided  by  the  law 
by  which  the  adverse  decision  can  be  reviewed  or  re-tried 
and  perhaps  reversed.  For  the  reconsideration  of  the 
judgments  of  justices  the  most  usual  proceeding  is  by 
appeal ,  although  in  certain  cases  and  in  some  States  a  like 
result  is  obtained  by  petition  in  error,  writ  of  error,  certio- 
rari or  recordari.  These  will  be  treated  in  the  order  in 
which  they  have  been  named.  It  may  be  as  well  to  remark 
here  that  as  a  general  rule  justices  are  not  permitted  to 
grant  new  trials,  especially  in  cases  which  have  been  tried 
by  a  jury,  and  there  is  very  little  reason  why  they  should, 
as  in  almost  every  State  an  appeal  to  the  proper  court  of 
record  secures  a  new  trial  de  novo,  by  a  jury,  and  with  the 
advantage  of  the  learning  of  the  judge.  The  subject  of 
new  trials,  however,  is  elsewhere  sufficiently  treated. 

The  petition  in  error  eo  nomine  seems  to  be  used  only  in 

the  State  of  Kansas,  and  seems  to  differ  in  no  material 

respect  from  the  ordinary  writ  of  error,  so  generally  in 

use  to  bring  up  the  record  from  inferior  courts  of  record  to 
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the  appropriate  appellate  court.  Like  the  writ  of  error,  it 
gives  the  appellate  court  no  cognizance  of  matters  of  fact 
unless  exceptions  have  been  duly  saved  in  the  trial  court. 
The  writ  of  error  is  little  used  to  bring  up  cases  from  the 
court  of  the  justice  to  the  superior  tribunals.  The  common- 
law  rule  is  that  it  can  only  be  directed  to  courts  of  record,1 
and  its  application  to  justices'  courts  is  by  special  statute 
and  in  very  few  States.  Practically,  it  is  hardly  an  ele- 
ment of  the  law  relating  to  justices. 

§  671.  Same*  subject  continued.  —  The  writ  of  certio- 
rari is  in  much  more  general  use  than  the  writ  of  error,  and 
although,  generally,  it  is  only  in  use  to  bring  up  the  record 
for  review  in  matters  of  law,  by  special  statutes  in  many  of 
the  States  it  is  made  to  operate  as  a  sort  of  belated  appeal, 
and  to  carry  up  the  whole  case  for  a  new  trial,  if  the  affi- 
davit of  the  applicant,  or  other  proof  offered  by  him,  shows 
adequate  statutory  grounds  for  the  relief  prayed  for  in  the 
petition.  As  a  rule,  a  writ  of  certiorari  to  take  up  the 
whole  case  can  only  be  issued  upon  showing  that  the  ap- 
plicant was  prevented  from  taking  an  appeal  in  due  season 
by  one  of  the  providential  causes  enumerated  in  the  stat- 
ute which  authorizes  the  procedure. 

The  writ  otrecordari,  obsolete  elsewhere,  is  in  very  lim- 
ited use  in  North  Carolina.  It  is  there  practically  a  writ  of 
certiorari  bringing  up  the  case  to  the  superior  court  when 
the  party  has  lost  the  right  to  appeal  without  his  own 
fault. 

All  these  different  modes  of  taking  a  case  from  the  court 
of  a  justice  to  a  court  of  record  are  practically  modes  of 
appeal,  in  most  respects  less  comprehensive  than  the  ordi- 
nary appeal.  They  will  each  be  considered  in  the  course  of 
this  chapter. 


l  2  Bouv.  Law  Die,  p.  852. 
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§  672.  From  what  judgments  an  appeal  maybe  taken. — 

It  is  a  general  rule  that  an  appeal  may  be  taken  from  any 
final  judgments  of  a  justice  ;  and  it  is  equally  a  general  rule 
that  an  appeal  can  not  be  taken  from  any  judgment,  ruling 
or  order  which  is  not  final.  To  both  of  these  rules  there 
are  exceptions.  Thus,  for  example,  a  judgment  by  con- 
fession fairly  rendered  is  a  final  judgment,  but  generally 
no  appeal  can  be  taken  from  such  a  judgment ;  the  verdict 
of  a  jury  is  not  a  final  judgment,  indeed,  technically,  it  is 
no  judgment  at  all,  yet  in  one  State,  at  least  as  will  be  shown 
in  the  course  of  this  chapter,  an  appeal  maybe  taken  from  a 
verdict. 

The  general  rule  being,  therefore,  that  an  appeal  can  be 
taken  only  from  final  judgments,  the  next  point  to  be  con- 
sidered is,  how  it  shall  be  taken  and  on  this  subject  there  is 
some  diversity  in  the  proceedings  in  the  several  States.  In 
some  of  them  it  is  necessary  to  give  notice  to  the  opposite 
party,  and  in  all,  when  the  appellant  desires  that  the  issu- 
ance of  an  execution  be  suspended,  or  if  such  process  has 
already  been  issued  that  it  be  superseded,  it  is  necessary  that 
he  give  bond  and  security  to  be  approved  by  the  justice, 
conditioned  for  the  indemnity  of  the  appellee,  or  the  pay- 
ment of  the  judgment  and  costs.  In  the  subjoined  note  will 
be  found  forms  of  an  appeal  bond,  and  also  of  a  recogni- 
zance for  the  same  purpose,  the  latter  taken  from  the 
Revised  Statutes  of  Missouri. — A. 

A. 

FORM. 


A B t>.  C D- 

STATE  OF  — 


County 


9 1 38.   Appeal  Bond. 


Know  all  men  by  these  presents,  that  we,  C D ,  as  principal, 

and  G  H and  I J ,  as  sureties,  are  held  and  firmly 

bound  nnto  A B in  the  penal  s%m  of dollars  (at  least 

doable  the  amount  of  the  judgment)  for  the  payment  of  which  we  bind 
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ourselves,  our  heirs,  executors  and  administrators.    Sealed  with  our 

seals  and  dated  this day  of ,  18 — . 

The  condition  of  the  above  obligation  is  such  that  whereas  heretofore, 
to  wit,  on  the day  of 18 — ,  the  said  A B recov- 
ered a  judgment  against  the  said  C D before  E F , 

Esq.,  a  justice  of  the  peace  in township,  of county,  in  the 

State  of ,  for  the  sum  of  — —  dollars,  and dollars  costs  of 

suit,  and  whereas,  the  said  C D has  prayed  and  obtained  an 

appeal  from  said  judgment  to  the  — — -  court  of county,  State  of 

.    Now  the  condition  of  this  obligation  is  that  if  on  such  appeal 

the  judgment  of  the  said  E  F ,  justice  as  aforesaid,  shall  be 

affirmed  by  the  said  — —  court,  of county,  or  if  upon  the  trial 

anew,  in  said court,  judgment  shall  be  rendered  against  the  said 

C D  ,  and  he  shall  pay  and  satisfy  said  judgment,  or  if  his 

appeal  shall  be  dismissed,  and  lie  shall  pay  the  amount  of  the  judgment 

rendered  by  said  E F  ,  justice  as  aforesaid,  together  with  all 

costs  awarded  against  him  for  the  appeal,  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

(Signed)  C D ,  [seal.] 

(     «      )  g H ,  [SEAL.] 

(       "       )  I J ,  [SEAL.] 

Approved. 

E— —  F ,  Justice  of  the  Peace, 

(b.)  The  form  of  the  recognizance  prescribed  In  Missouri  is  less  elab- 
orate. 

FORM. 
Caption  as  above. 

We,  the  undersigned,  G H and  I  J  ,  acknowl- 
edge ourselves  indebted  to  A B In  the  sum  of dollars, 

to  be  void  upon  this  condition :  Whereas  C D  has  appealed 

from  the  judgment  of  E F ,  a  justice  of  the  peace,  in  an  action 

between  A—  B ,  plaintiff,  and  C D- ,  defendant; 

now  if  on  such  appeal,  the  judgment  of  the  justice  be  affirmed,  or  if,  upon 
the  trial  anew  in  the  appellate  court,  judgment  be  given  against  the 

appellant  C  D ,  and  he  shall  satisfy  such  judgment,  or  if  his 

appeal  be  dismissed,  and  he  shall  pay  the  judgment  of  the  justice  to* 
gether  with  the  costs  of  the  appeal,  this  recognizance  shall  be  void. 

(Signed)  G H , 

(     «     )  I J . 

Approved  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace . 

(c.)  In  some  of  the  States  it  is  essential  that  the  appellant  or  his  agent 
shall  make  an  affidavit  setting  forth  that  his  application  for  an  appeal  is 
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not  made  for  delay  merely,  or  for  vexation,  but  in  good  faith,  and  to  ob- 
tain justice.    The  following  is  a  suitable  form  for  such  an  affidavit:  — 


FORM. 


A B t>.  C D 

STATE  OF 


County 


sty    '  I  **'    Be*ore  E ** >  Justice  of  the  Peace. 


Personally  appeared  before  me,  E F ,  an  acting  justice  of 

the  peace  in township  of  the  county  and  State  aforesaid,  C 

D ,  the  defendant  in  the  above  named  cause  (or  B W , 

attorney  for  C D ,  defendant  in  the  above  named  cause),  who 

being  duly  sworn  deposes  and  says  that  the  application  for  an  appear 
from  the  judgment  in  said  cause,  this  day  made  by  (or  "  for  ")  the  said 

C D ,  is  not  made  for  the  sake  of  vexation  or  delay,  but  be. 

cause  he,  the  said  affiant,  believes  that  the  said  C D is  injured 

by  the  judgment  rendered  by  the  justice  in  this  cause. 

(Signed)  C D , 

or  R W ,  Attorney. 

Sworn  to  an*  subscribed  before  me  this day  of ,  18 — . 

(d.)  In  those  States  in  which  a  notice,  served  upon  the  appellee,  is  re- 
quired before  an  appeal  can  be  granted,  the  following  form  is  suffi- 
cient :  — 

FORM. 


B v.  C D- 


STATE  OF  - 

County 

To  A B- 


9 1 8*.    Before  E F ,  Justice  of  the  Peacs. 


You  are  hereby  notified  that  on  the day  of ,  18 — ,  at 

o'clock  a.  m.  ("  or  p.  m.")  I  will  apply  to  E  F >  justice  of  the 

peace  for township,  in  the  above  named  county  and  State,  at  his 

office  in  said  township,  for  an  appeal  from  the  judgment  rendered  by  him 

in  your  favor  and  against  me  on  the day  of ,  18 — ,  upor  the 

following  grounds  to- wit:  (here  state  them  in  full). 

Witness  my  hand  this day  of ,  18 — . 

(Signed)  C B . 

(e.)  Where  it  is  the  practice  for  the  justice  to  issue  the  notice  to  be 
served  by  the  constable  It  may  be  in  the  following  — 

FORM. 

Caption  as  above. 
The  State  of to  the  constable  of township  Greeting: 

You  are  hereby  commanded  to  notify  A B ,  that  C 

D ,  the  defendant  in  the  above  named  cause,  has  applied  to  E 
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F ,  justice  of  the  peace  for township,  for  an  appeal  from  the 

judgment  rendered  in  said  cause  by  said  E F ,  justice  as  afore- 
said, on  the day  of  ,  18 — ,  upon  the  following  grounds  to- 

wit:  (here  state  them  in  full),  and  that  he,  the  said  A B , 

shall  appear  before  our  said  justice  at  his  office  in  said  township  on 

the  day  of  ,  18 — ,  at o'clock  a.  m.  (or  "p.  m.")i 

and  show  cause,  if  he  can,  why  the  appeal  shall  not  be  granted  as  prayed 
for. 

Witness  our  said  justice  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

This  notice  should  be  served  by  the  officer,  and  returned  like  other 
process. 

(/.)  In  North  Carolina  it  is  the  law  that  a  party  against  whom  a  judg- 
ment has  been  rendered  by  a  justice  may  appeal  to  the  superior  court, 
but  he  must  within  ten  days  serve  upon  his  adversary  a  notice  of  appeal, 
which  notice  must  set  forth  the  grounds  upon  which  the  appeal  is  taken. 
And  ii  the  judgment  appealed  from  is  in  favor  of  a  defendant  who  has 
not  been  served  with  process  in  the  original  action,  and  the  appeal  is 
asked  for  by  the  plaintiff,  he  must  give  fifteen  days' notice  of  the  proposed 
appeal.  It  may  be  remarked  that  in  that  State  the  appeal  of  Itself  does 
not  prevent  the  issuing  of  an  execution.  If  the  adverse  party  was  per- 
sonally or  by  attorney  present  at  the  trial  of  the  cause  no  notice  need  be 
given.1  And  within  ten  days  after  the  appeal  is  taken  the  justice  must 
return  the  appeal  bond  with  a  transcript  of  the  judgment  and  the  papers 
to  the  clerk  of  the  appellate  court.  And  this  he  may  be  compelled  to 
do,  by  attachment.2 

And  if  the  appellant  desires  a  stay  of  execution  pending  an  appeal,  he 
must  file  with  the  justice  an  undertaking  with  sufficient  security  to  be  ap- 
proved by  the  justice  who  shall  indorse  his  approval  thereon.  And  there- 
upon the  issuance  of  an  execution,  or  further  action  upon  it  if  it  had  been 
previously  issued,  shall  be  stayed.8 

§  673.  Same  subject  continued. — The  application  for 
an  appeal  must  be  made  within  the  time  limited  by  the 
statutes  of  the  State.  If  the  would-be  appellant  neglects 
his  interests  in  this  respect,  he  can  obtain  no  remedy,  un- 
less he  can  bring  himself  within  some  of  the  statutory  pro- 
visions by  which  he  can  obtain  a  certiorari  or  writ  of  error, 

1  1  Code  N.  0.  (1888),  §§  875,  876,  877. 

*IWrf,S878 

3  Ibid.,  §§  882  to  885,  inclusive. 
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and  in  most  of  the  States  these  remedies  are  far  less  broad 
than  the  general  appeal  which  carries  up  the  whole  case  and 
secures  the  appellant  a  trial  de  novo.  The  periods  during 
which,  after  a  judgment,  an  appeal  can  be  taken,  vary  a 
good  deal  in  the  various  States,  ranging  from  two  days  in 
Tennessee,  to  thirty  days  in  Indiana,  and  in  the  latter 
State,  under  circumstances,  an  appeal  may  be  taken  even 
after  the  lapse  of  thirty  days.1 

§  674.  Appeal  —  Bight  to  appeal  is  dependent  wholly 
on  statute  law  —  Colorado.  — It  was  decided  in  Colorado 
that  as  there  exists  no  right  of  appeal  from  an  inferior  to 
a  superior  court,  unless  it  is  expressly  given  by  statute,3 
a  prosecutor  who  had  in  a  criminal  case  been  charged  with 
the  costs  by  the  justice,  on  the  ground  that  the  prosecu- 
tion was  malicious,  had  no  right  to  an  appeal  because  such 
right  had  not  been  given  by  any  statute.' 

§  675.  Judgments  of  justices  —  How  reviewable —  Ap- 
peal—  Certiorari  —  Wisconsin.  —  The  judgments  of  jus- 
tices' courts,  are  reviewable  either  upon  appeal  or  in  proper 
cases  upon  a  return  to  a  writ  of  certiorari.  Upon  appeal 
the  whole  case  goes  up,  and  the  trial  in  the  appellate  court 
is  de  novo.  At  common  law  only,  jurisdictional  matters 
are  cognizable  by  the  writ  of  certiorari.  Thus,  a  superior 
court,  could  not  under  a  writ  of  certiorari  (in  the  absence 
of  special  statutory  authority),  review  the  evidence  and 
special  findings  of  the  justice's  court,  but  it  can  decide 
whether  the  docket  of  the  justice  shows  all  the  facts  neces- 
sary to  give  him  jurisdiction.  Thus,  in  Wisconsin,  it  was 
held  that  a  justice  had  jurisdiction,  although  the  transcript 
did  not  show  that  the  case  was  called  at  the  exact  hour 
specified  in  the  summons,  for  the  reason  that  the  law  did 

l  Seepotf,  §685. 

*  Edwards  v.  Vandercook,  19*11. 633. 

*  Heideser  v.  People,  2  Oolo.  672. 
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not  require  that  fact  to  be  entered  on  the  docket,  and  or 
the  further  reason  that  it  was  the  duty  of  the  justice  to  call 
the  case  at  that  hour,  the  presumption  is  in  the  absence  of 
evidence  to  the  contrary,  that  he  discharged  his  duty.1 

§  676.  Appeal  — Is  a  personal  right  —  Any  one  of 
several  parties  may  appeal  —  Michigan.  —  The  Supreme 
Court  of  Michigan  has  found  it  necessary  to  decide  that  one 
of  several  plaintiffs,  or  defendants,  may  carry  a  case  heard 
by  a  justice  to  the  circuit  court  by  appeal,  and  it  is  not 
necessary  that  all  the  plaintiffs  or  all  the  defendants,  as  the 
case  may  be,  shall  unite  in  the  proceeding.  The  right  to 
appeal  is  always  considered  a  personal  privilege,  and  the 
statutes  conferring  it  usually  describe  the  litigant  expected 
to  avail  himself  of  it  as  a  party  "  conceiving  himself  ag. 
grieved"  by  the  judgment  of  the  court.  One  defendant 
may  feel  himself  aggrieved  by  a  judgment  with  which  his 
co-defendant  might  be  very  well  satisfied.2 

§  677.  Appeal — When  right  accrues — From  what  judg- 
ments appeals  maybe  taken  —  Michigan. — The  general 
rule  as  to  appeals  is  that  the  right  accrues  whenever  a  final 
judgment  has  been  rendered  on  an  issue  joined  by  the  par- 
ties, and  that  rule  applies  as  well  to  justices'  courts  as  to 
other  courts  from  which  appeals  may  be  taken.8  The  rule 
applies  to  judgments  of  nonsuit,  and  the  dismissal  of  an  ap- 
peal is  in  legal  effect  a  judgment  of  nonsuit,  and  is  itself 
appealable.4  In  an  assessment  of  damages  in  replevin  there 
is  always  an  issue  between  the  parties  (the  value  of  the 
property)  whether  it  be  expressed  in  words  or  not,  and  the 
judgment  of  the  court  is  demanded  upon  it  and  from  that 
judgment  an  appeal  may  be  taken. 4 

1  Driseoll  v.  Smith,  69  Wis.  88;  Bacon  *.  Bassett,  19  Wis.  45. 

t  Keal  v.  Judge,  etc.,  80  Mich.  331. 

S  Comp.  Law  Mich.  (1871),  §  5431. 

«  Stall  v.  Diamond,  37  Mich.  429 ;  People  *.  Judge,  etc,  SO  Mich.  98. 

»  Stall  v.  Diamond,  supra. 
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§  678.  Appeal  —  When  an  appeal  lies —  Counter-claim 
will  numerically  authorize  appeal  —  When  plaintiff  can- 
not dismiss  action  —  Georgia.  —  The  law  is  in  Georgia 
that  justices  have  jurisdiction  when  the  matter  in  contro- 
versy does  not  exceed  one  hundred  dollars,  and  there  is  a 
right  of  appeal  when  the  amount  involved  exceeds  fifty  dol- 
lars. It  is  well  settled  that  an  appeal  may  be  taken  if  the 
demand  of  the  plaintiff  is  in  excess  of  that  limit,  and  it  is 
also  held  that  if  the  claim  of  the  plaintiff  is  less  than  fifty 
dollars  and  the  counter-claim  of  the  defendant  is  more  than 
that  amount,  and  appeal  will  lie  because  the  counter-claim 
or  set-off  is  a  cross  action  and  after  it  has  been  filed,  the 
plaintiff  cannot  dismiss  his  action,  except  in  proper  cases,, 
and  by  leave  of  the  court.1 

§  679.  Appeal  —  When  appeal  is  the  proper  remedy, 
and  when  certiorari  —  Georgia.  —  In  Georgia,  when  the 
amount  claimed  in  a  justice's  court  is  over  fifty  dollars,  and 
either  party  is  dissatisfied  with  the  judgment  rendered 
therein,  the  remedy  is  by  an  appeal  to  the  superior  court 
and  not  by  certiorari,  especially  when  questions  of  fact  are 
involved  or  mixed  questions  of  law  and  fact,  which  require 
the  verdict  of  a  jury  to  determine  upon  the  evidence  under 
the  charge  of  the  court.  And  neither  party  can,  when  the 
case  is  in  the  superior  court,  reduce  his  demand  below  fifty 
dollars  so  as  to  give  that  court  jurisdiction  upon  certiorari.* 

§  680.  Appeal  —  Bight  is  not  dependant  on  super- 
sedeas of  execution  —  Practice — Arkansas. — When  in 
Arkansas  upon  an  appeal  from  the  judgment  of  a  justice* 
the  appellant  failed  to  file  his  stay  bond  within  the  time  pre- 
scribed by  law,  the  appeal  should  not  therefore  be  dismissed 
because  the  appellant  had  a  right  to  appeal  without  giving 


1  Reedy  v.  Helms,  64  Ga.  131. 

2  McDonald  v.  Dickens,  68  Ga.  77.    See,  also,  Wynn  v.  Knight,  68  Ga.  668. 
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any  stay  or  supersedeas  bond  at  all,  and  the  failure  of  the 
clerk  to  note  the  filing  of  the  transcript  in  his  court  will  not 
authorize  a  dismissal  of  the  appeal  because  upon  motion  such 
entries  would  be  ordered  as  would  cure  the  omission,  but  if 
the  justice  fails  to  file  the  transcript  of  the  case  within  the 
time  prescribed,  the  appellate  court  may  in  its  discretion 
dismiss  the  appeal,  if  no  showing  is  made  of  a  good  excuse 
for  the  delay  or  omission.1 

§  681.  Appeal  will  lie  from  judgment  of  justice  in  gar- 
nishment cases  —  Justice  may  grant  new  trial  in  cases  of 
garnishment — Arkansas.  — In  Arkansas  it  is  the  law  that 
an  appeal  to  the  circuit  court  will  lie  from  the  judgment  of 
a  justice  on  a  proceeding  by  garnishment,  and  upon  the 
same  principle  a  justice  may  set  aside  a  judgment  by  de- 
fault in  proceedings  of  that  character  and  grant  a  new  trial.3 

$  682.  Appeal  —  When  it  must  be  taken  and  what  bond 
or  oath  required  to  authorize  it  —  Tennessee. — In  Ten- 
nessee an  appeal  from  the  judgment  of  a  justice  must  be 
prayed  for  and  granted  within  two  days  (Sunday  excluded) 
after  the  rendition  of  the  judgment,  and  before  any  appeal 
can  be  granted,  the  appellant  must  give  a  bond  with  secur- 
ity or  take  the  pauper's  oath.  A  strict  compliance  with 
this  rule  seems  by  the  later  decisions  in'that  State  to  be  im- 
peratively necessary  to  secure  an  appeal,8  but  in  an  older 
case  the  court  regarded  the  statute  as  directory,  and  held 
that  if  the  appeal  bond  bore  date  the  day  the  judgment  was 
rendered,  and  showed  that  an  appeal  was  then  prayed  and 
granted,  the  appeal  was  good  although  in  point  of  fact  the 
bond  was  not  filed  within  the  prescribed  period,  but  about 
seven  days  after  the  rendition  of  the  judgment.4 


1  Hughes  v.  Wheat,  82  Ark.  292. 

2  Smith  v.  Parker,  25  Ark,  518;  Patterson  v.  Hornland,  12  Ark.  160. 
*  Howard  v.  Long,  8  Lea,  207. 

«  McOarver  v,  Jenkins,  2  Helsk.  029. 
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§  683.  Reasonable  time  must  be  given  for  an  appeal 
to  be  taken  and  perfected  —  Michigan.  —  In  Michigan  a 
party  convicted  of  a  misdemeanor  by  a  justice  has  a  right 
to  appeal,  and  it  would  seem  is  entitled  to  a  reasonable  time 
to  furnish  the  prescribed  recognizance.  And  a  justice  who 
twenty  minutes  after  the  rendition  of  his  judgment,  declines 
to  hear  the  application  of  the  defendant  for  an  appeal  on 
the  ground  that  it  is  too  late,  and  sends  the  defendant  to 
jail,  is  liable  in  damages  for  the  imprisonment,  although  he 
acted  without  malicious  or  corrupt  motives.1 

§  684.  Appeal — Will  lie  upon  judgment  by  default 
for  non-appearance  —  Indiana.  —  In  Indiana  if  a  judg- 
ment is  rendered  by  default  against  a  plaintiff  on  account 
of  his  non-appearance  on  the  day  and  at  the  hour  of  trial 
fixed  by  the  justice,  an  appeal  may  be  taken  from  such 
judgment,  because  it  purports  to  put  an  end  to  the  case,  and 
is  therefore  a  final  judgment  from  which  an  appeal  will  lie.2 

§  685.  Appeal  —  When  granted  after  the  expiration  of 
the  limited  time  —  Indiana.  —  In  Indiana,  besides  the  very 
liberal  margin  of  thirty  days  allowed  to  a  party  to  appeal 
from  the  judgment  of  a  justice,  he  can  apply  for  and  ob- 
tain from  the  court  of  common  pleas,  or  the  circuit  court, 
an  order  authorizing  him  to  appeal  by  showing  that  he  was 
prevented  from  taking  an  appeal  in  due  season  by  circum- 
stances beyond  his  control.  And  this  very  vague  phrase  is 
held  to  cover  a  case  in  which  the  party  had  no  notice  of  the 
commencement  of  the  suit,  the  process  being  alternative 
and  the  summons  left  at  his  house,  none  of  his  family  hav- 
ing ever  seen  it,  and  he  did  not  know  that  the  judgment 
had  been  rendered  against  him  until  after  the  expiration  of 
the  prescribed  thirty  days.' 

l  Gaenther  v.  Whiteaere,  24  Mich.  504. 
*  Lauferty  v.  Prickett,  SO  Ind.  24. 
3  Brooks  v.  Harris,  42  Ind.  177. 
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§  686.  Appeal — After  expiration  of  time  limited  — 
Proceedings  in  relation  to  such  appeal  —  Michigan.  — In 

Michigan  the  application  to  the  circuit  court  to  order  an  ap- 
peal from  the  judgment  of  a  justice  after  the  expiration  of 
the  thirty  days  allowed  in  that  State  for  the  purpose,  al- 
though not  a  regular  suit  or  action  is,  nevertheless,  a  special 
proceeding  materially  affecting  the  legal  rights  of  a  judg- 
ment creditor  who  has  never  before  been  brought  within  the 
jurisdiction.  The  court  cannot  obtain  jurisdiction  of  him 
except  in  the  same  way  in  which  it  can  get  control  over 
other  respondents.  There  must  be  personal  service  of  no- 
tice as  on  special  motions,  and  there  is  no  rule  authorizing 
service  by  mail  unless  it  be  upon  persons  already  in  court, 
and  subject  to  its  jurisdiction.  The  proper  practice  is  to 
give  the  judgment  plaintiff  abundant  time  to  show  cause, 
and  to  prepare  for  the  hearing  if  he  has  any  answer  to 
make  to  the  motion.1 

§  687.  Judgment  in  excess  of  jurisdiction  void  —  Even 
if  excess  is  interest  —  No  appeal  necessary  —  Tennes- 
see. —  In  Tennessee  a  judgment  rendered  by  a  justice  in 
excess  of  his  numerical  jurisdiction,  is  absolutely  void,  even 
if  the  excess  be  made  up  of  accumulated  interest.  The  de- 
fendant in  such  a  case  is  not  bound  to  appeal,  but  may 
bring  the  case  into  the  circuit  court  to  have  the  proceedings 
quashed  without  having  made  any  contest  before  the  jus- 
tice.2 

$  688.  Appeal  —  May  be  taken  in  action  for  penalty 
before  a  justice  —  Illinois.  — In  Illinois  an  action  of  debt 
to  enforce  a  penalty  prescribed  by  statute  for  the  violation 
of  its  provisions,  is  not  a  criminal  proceeding,  and  if  such 
an  action  be  brought   before  a  justice,  an  appeal  may  be 

1  McCasWn  v.  Camp,  26  Mich.  390. 

2  Honser  v.  McKennon,  57  Tenn.  (1  J.  Baxt.)  287. 
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taken  under  the  provisions  of  the  general  law  for  appeals  in 
civil  cases.1 

§  689.  Appeal  from  judgment  on  delivery  bond  — 
When  it  can  and  when  it  cannot  be  taken — Indi- 
ana.—  In  Indiana  it  is  the  law  that  an  appeal  cannot  be 
granted  upon  a  judgment  rendered  upon  a  delivery  bond  by 
a  justice  unless  the  appellant  shows  by  affidavit  that  he  has 
merits  in  such  appeal.  And  the  affidavit  must  be  made  al- 
though the  execution  under  which  the  property,  which  was 
released  by  the  delivery  bond,  had  been  taken,  was  illegally 
issued  and  was  void  because  it  was  issued  by  one  justice 
upon  a  transcript  of  a  judgment  rendered  by  another.* 

§  690.  Appeal  —  When  it  can  be  granted  after  "  con- 
fession ' '  of  judgment  —  Michigan.  —  In  Michigan  it  is  the 
law  that  no  appeal  can  be  taken  from  a  judgment  rendered 
upon  the  confession  of  the  party  charged.  But  a  so-called 
"  confession  "  or  admission  made  verbally  by  the  defend- 
ant and  entered  in  the  justice's  docket  "  that  judgment 
should  be  rendered  against  him,  the  defendant,  for  the 
amount  due  upon  said  note  up  to  date,"  is  not  such  a  con- 
fession of  judgment,  or  cognovit,  as  will  debar  the  defendant 
from  appealing.  Such  an  admission  is  evidence  only,  and 
there  is  no  law  which  makes  such  an  admission  a  matter  of 
record.  The  defendant,  to  bar  himself  of  his  right  to  an 
appeal,  must  either  fix  the  amount  definitely,  or  furnish  the 
means  of  fixing  it  by  mere  calculation.  Unless  he  does  so, 
the  case  is  still  open  to  appeal,  and  in  the  appellate  court 
evidence  may  be  given  of  payment  or  other  defenses.* 

§  691.  Appeal  —  When  and  where  it  may  be  taken 
from   interlocutory  order — Arkansas. — It   is  a   pretty 


l  Town  of  Partridge  v.  Snyder,  78  111.  519. 

*  Hughes  v.  Jackson,  48  Ind.  396. 

*  Morrison  v.  ReKee,  26  Mich.  386. 
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general  rule,  that  appeals  do  not  lie  from  interlocutory 
orders  or  judgments,  but  in  Arkansas  by  the  act  of  March 
9,  1877,1  which  refers  chiefly  to  exemptions  from  execu- 
tion, it  is  expressly  declared  that  an  appeal  may  be  taken  to 
the  circuit  court  from  any  order  or  judgment  rendered  by 
a  justice,  upon  the  filing  of  the  affidavit,  and  executing  the 
the  bond  required  in  other  cases  of  appeal.  Thus,  where  a 
judgment  debtor  filed  a  schedule  of  articles  claimed  to  be 
exempt,  in  which  he  included  a  claim  on  certain  parties  who 
had  been  garnisheed  as  his  debtors,  and  the  justice  decided 
that  the  claim  in  question  was  not  exempt  and  refused  a  supers 
sedeas,  it  was  held  that  an  appeal  from  that  order  could  be 
taken  upon  the  usual  terms,  and  that  the  defendant  was  en- 
titled to  the  supersedeas? 

§  692.  Appeal  may  be  taken  from  the  verdict  of  a 
jury — Arkansas.  —  Upon  the  same  principle,  it  was  held 
in  Arkansas,  that  an  appeal  may  be  taken  from  the  verdict 
of  a  jury.  When  both  parties  were  before  the  court,  and 
the  case  regularly  tried  by  a  jury  who  returned  a  verdict,  it 
was  held  that  under  these  circumstances,  as  the  justice  had 
no  right  to  arrest  the  judgment  or  grant  a  new  trial,  the  re- 
maining duties  of  the  justice,  that  of  entering  the  judgment, 
was  merely  clerical,  and  his  failure  to  do  so,  did  not  abro- 
gate the  right  of  the  aggrieved  party  to  take  an  appeal,  to 
which  he  was  entitled,  upon  the  terms  prescribed  by  law.8 

In  Michigan,  the  court  says:  "The  verdict  is  itself 
the  judgment  of  the  law  in  the  case,  and  the  justice  is  sim- 
ply required  to  make  the  entry  on  his  docket."4  As  in 
Arkansas,  after  a  cause  had  been  tried  by  a  jury,  a  justice 
has  no  power  to  arrest  the  judgment,  nor  to  grant  a  new 

1  Session  Acts  of  Ark.  (1877),  p.  08. 

*  Winter  v.  Simpson,  42  Ark.  410;  overruling  Smith  v.  Ragsdale,  36  Ark  297. 

*  Turner  v.  Harrison,  43  Ark.  243.  8ee,  also,  as  to  effect  of  a  verdict,  Felter  v, 
Mollincr,  2  Johns.  181. 

*  Gaines  v,  Belts,  2  Doogl.  (Mich.)  98. 
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trial,  and  his  further  duty  is  merely  clerical.  Hence,  it  is 
concluded  that  the  verdict  may  be  considered  in  legal  effect 
to  be  a  judgment  from  which  an  appeal  may  be  taken.1 

§  693.  Appeal  —  In  case  of  contempt  —  Indiana. — In 

Indiana,  an  appeal  will  lie  from4 the  judgment  of  a  justice, 
imposing  a  fine  for  contempt.3 

,  §  694.  Appeal  — Bight     of    defendant    wholly    upon 

*  statute  —  When  the  right  Is  given  to  "  party  aggrieved," 

there  can  be  no  appeal  by  agreement  —  Iowa.  —  It  mast 
always  be  borne  in  mind  that  the  right  to  appeal  from  the 
decision  or  judgment  of  a  legal  tribunal  exists  only  by  force 
of  a  positive  statute,  and  of  course  is  limited  and  controlled 
by  the  terms  of  that  statute.  In  this  respect  unexpected 
consequences  sometimes  follow  a  deviation  from  the  regular 
course  in  such  matters.  In  Iowa  the  law  authorizes  an  ap- 
peal by  "  any  person  aggrieved  by  the  final  judgment  of 
a  justice,"  etc.,  and  it  was  held  that  no  appeal  would  lie  in 
a  case  in  which  the  justice  rendered  judgment  upon  a  state- 
ment that,  "  it  is  agreed  that  plaintiff  will  take  judgment 
against  defendant  for  $50,  and  costs  taxed  at  $65.20;  the 
the  defendant  at  the  time  gave  notice  of  appeal . ' '  The  judg- 
ment having  been  rendered  by  agreement,  nobody  was  "  ag- 
grieved,9' and  the  last  clause  in  the  statement  is  construed  to 
be  merely  a  notice  of  appeal,  and  not  the  reservation  of  a 
right  to  appeal.  This  last  ruling,  however,  is  by  no  means 
satisfactory.  If  the  words  mean  anything  they  mean  to  re- 
serve the  right  of  appeal.8 

§  695.  Appeal  —  Trial  by  jury  —  When  appeal  will 
not  He  —  District  of  Columbia. — In  the  District  of  Co- 
lumbia and  under  the  act  of  Congress  of  March  1,  1823, 

l  Turner  v.  Harriaon,  nipro. 

s  Wagner  v.  State,  68  Ind.  43. 

•  SJever  v.  Heald,  61  Iowa,  700;  Code  of  Iowa  (1880),  f  8675. 
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no  appeal  will  lie  from  the  judgment  of  a  justice  rendered 
in  his  court  upon  a  trial  by  jury  therein.  If  the  judgment 
is  rendered  by  the  justice  upon  a  trial  by  himself  alone, 
either  party  may  appeal,  for  each  is  entitled  to  a  trial  by 
jury ;  but  if  a  jury  was  impaneled  in  the  justice's  court 
and  rendered  their  verdict,  upon  which  the  justice  based  his 
judgment,  the  requirements  of  the  constitution  were  thereby 
satisfied,  and  the  parties  must  submit.1 

9  696.  When  appeal  may  or  may  not  be  taken  in  view 
of  the  amount  in  controversy  —  Vermont.  — In  Vermont 
the  judgment  of  a  justice  cannot  be  taken  by  appeal  to  a 
superior  court,  unless  the  amount  in  controversy  exceeds 
twenty  dollars,  and  the  rule  for  ascertaining  what  is  in  con- 
troversy in  view  of  jurisdiction  is  somewhat  peculiar.  A 
plaintiff  claimed  on  balance  of  account  nineteen  dollars  and 
sixty-five  cents,  and  obtained  a  judgment  for  that  sum  from 
which  the  defendant  appealed.  It  appeared  that  plaintiff 
worked  in  June  for  defendant,  and  her  services  amounted  to 
$20.55,  and  in  July  to  $34.35,  and  in  August  to  $4.60,  the 
whole  amounting  to  $59.50.  There  were  payments  made 
in  each  of  the  three  months,  which,  in  the  aggregate,  re- 
duced  the  demand  to  the  $19.65.  The  court  held  that  the 
whole  claim  in  issue,  and  the  subject-matter  of  inquiry  was 
$59.50,  so  that  the  justice's  jurisdiction  was  not  exclusive, 
and  an  appeal  could  be  taken  from  his  judgment.3 

§  697.  Appeal  —  Right  of,  where  restricted,  and  to 
what  extent  —  Ohio. — In  Ohio  the  right  to  appeal  from 
the  judgment  of  a  justice  is  very  much  restricted.  In  that 
State  a  party  cannot  appeal  from  the  judgment  of  a  justice, 
rendered,  it  may  be  presumed,  within  his  jurisdiction,  upon 
the  confession  of    the  defendant ;  nor  when  neither  the 


i  Fitzgerald  v.  Leisman,  8  McArth.  6. 
*  Perry  v.  Gay,  52  Vt  615. 
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plaintiff  nor  the  defendant  in  his  bill  of  particulars  claims 
more  than  one  hundred  dollars  ;  nor  in  an  action  for  forci- 
ble entry  and  detention,  or  for  the  forcible  detention  of  real 
property;  nor  in  trials  of  the  right  of  property  under  the 
statutes,  whether  the  same  be  attached  or  taken  in  execu- 
tion.1 

§  698.  Appeal  —  Limitation  of  right  by  amount  in 
controversy  —  Virginia.  —  In  Virginia  it  is  the  law  that  a 
cause  involving  more  than  twenty  dollars,  which  is  pending 
before  a  justice  may  be  removed  upon  motion  to  the  county 
court;  but  in  such  a  case  an  appeal  or  writ  of  error  will  lie 
to  the  circuit  court  in  the  same  manner  as  if  the  suit  had 
been  originally  brought  in  the  county  court.9 

§  699.  Appeal  —  On  case  originating  before  justice  — 
When  it    does  not  lie  to  supreme  court  —  Georgia.  — 

When  in  Georgia  an  appeal  has  been  taken  from  the  court 
of  a  justice  to  the  superior  court,  and  that  tribunal  has 
dismissed  the  appeal,  the  supreme  court  cannot  act  in 
the  case  and  reverse  the  judgment ;  unless  it  appears  in  the 
record  that  the  amount  involved  in  the  controversy  ex- 
ceeded fifty  dollars,  because  no  appeal  or  writ  of  error  lies 
from  the  superior  court  in  that  State  in  a  case  originating 
before  a  justice  unless  the  matter  in  controversy  exceeds 
fifty  dollars.8 

§  700 .  Appeal — Where  there  is  none  from  judgment  of 
justice  for  less  than  fifty  dollars — Georgia.  — In  the  consti- 
tution of  Georgia,*  it  is  provided  with  reference  to  justices' 
courts  that "  in  all  cases  there  may  be  an  appeal  to  a  jury  in 
said  court,  or  an  appeal  to  the  supreme  court  under  such 


l  Perkins  v.  White,  86  Ohio  St.  630. 

*  Carter  v.  Kelly,  28  Graft.  787. 

8  Fontaine  v.  Bergen,  65  6a.  410. 

*  Const.  Ga.  (1877),  art.  VI.,  §  7,  par.  2. 
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regulations  as  may  be  prescribed  by  law."  There  having 
been  no  law  passed  on  the  subject  after  the  adoption  of  the 
constitution,  it  was  held  that  the  provision  quoted  did  not 
operate,  proprio  vigore,  to  modify  the  existing  law,  but  that 
it  continued  in  force  until  it  might  be  changed  by  the  Leg- 
islature acting  in  pursuance  of  the  constitutional  provision, 
and  that  by  that  law  no  appeal  could  be  taken  from  the 
judgment  of  a  justice,  when  the  amount  claimed  in  the  suit 
was  less  than  fifty  dollars.1 

§  701.  Appeal  —  To  supreme  court  not  permitted  un- 
less matter  in  controversy  exceeds  fifty  dollars  —  Rule  for 
estimating  —  Indiana. — In  Indiana  an  appeal  from  the 
circuit  court  to  the  supreme  court  is  not  permitted  in  a 
case  originating  before  a  justice  unless  the  amount  in  con- 
troversy exceeds  fifty  dollars.  In  estimating  that  amouut 
the  counter-claim  of  the  defendant  as  well  as  the  demand 
of  the  plaintiff  is  to  be  taken  into  the  account.  Thus 
where  before  the  justice  a  plaintiff  recovered  thirty-five 
dollars,  and  upon  appeal  to  the  circuit  court  that  judgment 
was  increased  to  forty  dollars,  and  in  both  tribunals  defend- 
ant had  unsuccessfully  put  in  a  counter-claim  for  fifty  dol- 
lars, the  jurisdictional  amount  in  controversy  was  held  to  be 
ninety  dollars  being  the  aggregate  of  the  amount  awarded  to 
the  plaintiff,  and  that  demanded  by  the  defendant.  In  this 
case  it  will  be  observed  that  it  was  the  defendant  who  ap- 
pealed, the  plaintiff  being  content  with  the  judgment  for 
forty  dollars.9 

§  702.  The  limit  of  appeal  controlled  by  the  amount 
demanded  In  complaint  and  in  counter-claim  —  In- 
diana. —  In  Indiana  it  is  the  law  that  an  action  originating 
before  a  justice  cannot  be  carried  by  appeal  to  the  supreme 

i  Tlbbs  ».  Williamson,  61  Ga.  74.    See,  also,  Dykes  v.  Woolsey,  62  Ga.  606. 
s  Bowlns  v.  Brier,  87  Ind.  391 ;  Little  v.  Danville,  etc.,  Co.,  18  Ind.86 ;  flutts  v.  Will- 
lams,  66  Ind.  237;  Shriver  v.  Bowen,  57  Ind.  266;  Parsley  v.  Eskew,  73  Ind.  668. 
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court  unless  the  amount  in  controversy  exceeds  fifty  dol- 
lars. It  is  held  that  to  determine  what  is  really  the  amount 
in  controversy  in  such  a  case  it  is  necessary  that  the  court 
•  should  look  not  only  to  the  complaint,  but  also  to  the  set- 
off 9  counter-claim,  or  cross-complaint.1 

§  703.  Appeal  —  Not  authorized  unless  demand  of 
plaintiff  exceeds  thirty  dollars —  Counter-claim  does  not 
control  —  Minnesota. —  In  Minnesota,  by  statute,  an  appeal 
from  the  judgment  of  a  justice  is  not  permitted,  unless  the 
amount  claimed  in  the  complaint  exceeds  thirty  dollars.3 

•  .In  the' construction  of  this  statute  it  was  held  that  the  right 
to  appeal  depended  upon  the  amount  of  the  plaintiff  's  de- 

«  mand,  and  was  in  no  degree  controlled  by  that  of  the  de- 
fendant's  counter-claim,  and  that  although  the  latter 
exceeded  thirty  dollars,  that  fact  in  no  wise  tended  to 
authorize  an  appeal  by  either  party.8 

§  704.  Appeal — When  an  appeal  cannot  betaken  — 
Rule  on  that  subject  —  Vermont.  —  In  Vermont  it  is  the 
law,  that  a  judgment  by  a  justice  for  less  than  ten  dollars  is 
not  appealable,  provided  the  original  demand  is  no  greater,  s 
but  if  the  defendant  has  a  right  to  litigate  matters  pre- 
sented in  the  demand  to  an  amount  exceeding  ten  dollars, 
the  case  is  appealable.  Thus,  where  an  action  was  brought 
upon  an  account  for  $38  credited  with  $32,  it  was  mani- 
festly competent  for  the  defendant  to  show,  if  he  could, 
that  the  account  should  have  been  $25  or  less,  instead  of 
$38,  and  being  entitled  to  litigate  more  than  ten  dollars  the 
case  was  appealable.4 


i  Coles  v.  Peck,  96  Ind.  333 ;  Shriver  v.  Bowen,  57  Ind.  266 ;  Bowlua  «.  Brier,  87  Ind. 
891. 

>  Gen.  Stats.  Minn.  (1878),  ch.  65,  §  118. 
<  Boss  v.  Evans,  80  Minn.  206. 
*  Williams  v.  Mason,  45  Vt.  372. 
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§  705.  Appeal  —  Where  there  is  no  appeal  from  judg- 
ment of  trial  of  property  —  Kansas. —  Under  the  proceed- 
ings for  the  trial  of  the  right  of  property  in  Kansas  there  is 
no  appeal  from  the  judgment  of  the  justice.  The  statute  is 
designed  for  the  protection  *  of  the  officer  and  not  for  the 
settlement  of  the  adverse  claims,  or  the  real  rights  of  the 
parties  to  the  property.  As  that  statute  makes  no  provis- 
ion for  an  appeal  and  the  proceeding  does  not  fall  within  * 
the  geneal  law  providing  for  appeals,  none  can  be  allowed.1 

■ 

§  706 .  Appeal  —  When  it  cannot  be  had  —  Replevin  — 
Bole  in  that  action  — Nebraska.  — In  Nebraska,  by  statute, 
"  if  neither  party  demands  a  greater  sum  than  twenty  dol- 
lars and  the  case  is  tried  by.  a  jury  there  shall  be  no  appeal  ". 
from  the  judgment  of  the  justice.  This  rule  does  not  apply 
to  an  action  of  replevin,  which  is  regarded  as  a  proceeding 
in  rem>  the  thing  demanded  being  a  specific  chattel  and  not 
a  sum  of  money.  Jn  replevin  cases,  therefore,  an  appeal  may 
be  taken  from  the  judgment  of  the  justice  however  incon- 
siderable may  be  the  value  of  the  chattel.8 

§  707.  Appeal — Will  not  lie  upon  judgment  by  confes- 
sion —  What  is  such  a  judgment.  — Illinois.  —  It  is  a  rule 
in  Illinois  that  no  appeal  will  lie  from  a  judgment  rendered 
upon  confession  before  a  justice.  It  is  sometimes,  how- 
ever, made  a  question :  what  is  a  confession  of  judgment 
within  that  rule?  Defendant  "  admitting  the  plaintiff's  ac- 
count, judgment  was  therefore  rendered,"  etc.,  does  not  in- 
dicate a  judgment  by  confession,  for  by  such  admission 
*  defendant  does  not  conclude  himself  as  to  payments  and 
set-offs.4  "  He  could  not  deny  the  plaintiff's  demand,"  is 
not  a  confession  of  judgment,  for  the  same  reason,  non  con- 

1  Oomp.  Laws  Kan.  (1879),  pp.  725,726. 

2  Dilley  v.  McGregor,  24  Kan.  861. 

3  Edwards  v.  Sctautt,  7  Neb.  18. 

«  Campbell  v.  Randolph,  13111.314. 
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stat  that  the  defendant  has  paid  nothing  and  has  no  counter- 
claim.1 But  where  the  defendant  agrees  that  the  plaintiff 
shall  have  judgment  against  him  for  $163.94  which  plain- 
tiff accepts,  that  is  a  judgment  by  confession  for  all  idea  of 
defense  is  excluded.3 

§  708 .  Appeal — Limitations  upon  the  right  of  appeal — 
Maryland. —  In  Maryland  bills  of  exceptions  are  not  allowed 
in  the  trial  of  cases  upon  appeals  from  judgments  rendered 
by  justices.  If  a  party  to  such  a  suit  desires  to  raise  a  ques- 
tion he  must  do  so  before  the  justice  by  filing  an  affidavit, 
or  by  plea  or  other  proper  proceeding,  when  the  case  is  in 
the  circuit  court  upon  appeal.  And  in  that  State  no  appeal 
lies  to  the  court  of  appeals  from  a  judgment  of  a  circuit  court 
affirming  the  judgment  of  a  justice,  unless  it  affirmatively 
appears  from  the  record  that  the  justice  rendering  the  judg- 
ment and  the  circuit  court  affirming  it  upon  appeal,  Were 
without  jurisdiction  of  the  case.3 

§  709.  Appeal  not  taken  in  time  is  void — So  is  the 
recognizance,  and  the  appellate  court  has  no  jurisdic- 
tion—  Missouri.  —  If,  in  Missouri,  an  appeal  from  the 
judgment  of  a  justice  is  not  taken  in  time  it  is  no  appeal, 
and  the  recognizances  exacted  by  him  are  simply  void. 
And  if  in  the  circuit  court  further  security  is  required,  its 
order  to  that  effect  is  a  nullity,  for  the  circuit  court  acquired 
no  jurisdiction  of  the  case  by  the  belated  appeal.4 

§  710.  Appeal  —  Where  party  is  not  entitled  to,  unless 
he  defends  the  case  in  the  justice's  court  —  Nebraska.  — 

It  is  the  law  in  Nebraska  that  a  party  who  permits  a  judg- 
ment by  default  to  be  taken  against  him  in  an  action  before 

1  Elliott  v.  Daiber,  42  III.  468. 

2  Borttcher  v.  Book,  74  III.  332. 

*  Cole  v.  Hynes,  46  Md.  181;  Means  v.  Kemare,  83  Md.  246;  Herabergt?.  Adams. 
89  Md.  300. 

«  Moore  v.  Damon,  4  Mo.  App.  HI. 
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a  justice  must  have  the  default  set  aside  and  defend  the  case 
upon  its  merits  before  the  justice  before  he  is  entitled  to  an 
appeal.1  The  reason  of  this  rule,  which  is  a  very  wholesome 
one,  is  that  justices'  courts  are  instituted  for  the  trial  and 
disposal  of  minor  causes  with  as  little  delay  as  possible,  not 
to  add  to  the  costs  by  making  them  mere  stepping  stones  to 
the  higher  courts.  But  if  a  party  has  appeared  and  made  a 
defense,  although  he  may  have  called  no  witnesses,  he  is 
entitled  to  his  appeal,  as  his  appearance  and  defense,  al- 
though the  latter  may  have  been  feeble,  are  indications  that  his 
resistance  is  in  good  faith  and  earnest.  In  such  case  there 
is  no  good  reason  why  he  may  not  have  his  appeal,  as  the 
issues  in  the  appellate  court  are  the  same  as  in  that  of  the 
justice.8 

§  711.  Equity  will  not  interfere  when  party  has  ne- 
glected to  appeal,  if  the  Justice  had  Jurisdiction. — Ten- 
nessee.—  When  a  justice  has  jurisdiction  of  the  subject 
matter  and  of  the  parties,  a  court  of  equity  can  not  inter- 
pose on  account  of  alleged  mistakes  in  the  judgment  which 
he  has  rendered.  The  party  aggrieved  having  had  the  right 
to  appeal,  and  failed  to  avail  himself  of  that  privilege,  can 
not  without  special  equities  appeal  to  a  court  of  chancery 
to  remedy  the  consequences  of  his  own  laches.* 

§  712.  Mandamus  —  Cannot  he  issued  to  compel  a  Jus- 
tice to  grant  an  appeal  —  Missouri.  —  In  Missouri  it  has 
been  decided  that  a  justice  cannot  be  compelled  by  manda- 
mus to  grant  an  appeal.  The  justice  acts  in  a  judicial 
capacity  in  granting  appeals,  and  it  is  his  duty  as  a  judicial 
officer  to  decide  whether  the  statutory  steps  necessary  to 

l  Baler  v.  Hnmpall,  16  Neb.  127;  Olendenning  v.  Crawford,  7  Neb.  474;  Strlne  v. 
Ktogsbaker,  12  Neb.  02;  Brayton  v.  Delaware  County,  16  Iowa,  44;  Trullonger  v. 
Todd,  5  Ore.  487. 

>  Baler  v.  Hnmpall,  supra. 

*  Wagttaff  v.  Braden,  67  Tenn.  (1  J.  Baxt.)  804. 
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authorize  an  appeal  have  been  duly  taken.  It  is  well  set- 
tled that  a  mandamus  will  not  lie  to  control  judicial  officers 
or  courts  in  their  decisions.  In  that  State  a  justice  can 
only  be  compelled  to  grant  an  appeal  by  rule  and  attach- 
ment issued  by  the  circuit  or  other  court  having  jurisdic- 
tion.1 

§  713.  Appeal — Default  —  Where  defendant  cannot 
appeal  from  Judgment  by  default  except  by  plaintiff's 
consent — Nebraska. — In  Nebraska  a  defeudant  cannot 
appeal  from  a  judgment  by  default  rendered  by  a  justice. 
This,  however,  is  held  to  be  the  personal  privilege  of  the 
plaintiff  and  may  be  waived  by  him.  The  court  has  juris- 
diction of  the  subject-matter  and  the  parties  may  appear 
and  litigate  the  matter  in  controversy  and  will  be  bouud  by 
the  judgment.  While  it  is  true  that  consent  will  not  con- 
fer jurisdiction,  the  rule  applies  only  to  the  subject-matter 
and  in  general  not  to  the  parties  to  an  action.9 

§  714.  Waiver  In  contract  of  right  to  appeal  —  Evi- 
dence by  which  waiver  most  be  proved  —  Error,  writ 
of  —  Pennsylvania. — It  is  competent  for  a  party  making 
a  contract,  such  as  the  execution  of  a  promissory  note  to 
waive  therein  the  right  to  an  appeal,  when  the  contract  shall 
be  enforced  by  legal  proceedings.  Proof  may,  however,  be 
made  in  the  original  trial  court  that  the  appeal  was  waived, 
although  that  fact  did  not  appear  on  the  face  of  the  note ; 
but  in  Pennsylvania  it  is  not  allowed  to  be  made  in  the  ap- 
pellate court,  because  in  that  State  the  trial  of  an  appeal 
from  a  justice  is  not  a  trial  de  novo,  but  a  trial  in  error,  and 
unless  the  waiver  appears  in  the  transcript  of  the  justice  it 
cannot  be  established,  for  a  court  of  error  cannot  look  be- 
yond the  record.     It  would  seem  to  be  otherwise,  however, 


l  Chicago,  etc.,  Co.  v.  Franks,  65  Mo.  325. 

*  Minneapolis,  etc,  Co.  v.  Hedges,  11  Neb.  46. 
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in  those  States  in  which  an  appeal   carries  up  the  whole 
case  and  the  trial  in  the  appellate  court  is  de  novo.1 

§715.  Appeal  —  Lies  to  intermediate  trial  court  —  Not 
to  court  of  last  resort  —  Kansas.  —  Appeals  from  the  j  udg- 
ments  of  justices  usually  lie  to  an  intermediate  trial  court 
of  record,  and  not  to  the  court  of  last  resort.  It  was  found 
necessary  to  decide  this  in  Kansas,  in  a  case  in  which  one  of 
the  parties  attempted  to  appeal  directly  from  the  court  of 
a  justice  to  the  supreme  court.  In  that  State  the  constitu- 
tion provides  that "  all  appeals  from  probate  courts  and 
justices  of  the  peace  shall  be  to  the  district  courts."  *  In 
the  next  section,  however,  will  be  found  an  exception  in 
one  of  the  States  to  this  rule. 

§  716.  Appeal  —  Special  on  tax  matters  to  supreme 
court  from  Justice  —  Louisiana.  —  In  Louisiana  all  cases 
originating  in  a  justice's  court  which  involve  the  legality  of 
a  tax,  may,  irrespective  of  the  amount  involved,  be  carried 
by  appeal  direct  to  the  court  of  last  resort  without  an  inter- 
mediate appeal  to  the  district  court,  and  in  such  a  case  it  is 
the  duty  of  the  justice  to  make  out  a  record,  not  merely  of 
what  was  on  file  in  his  court,  but  a  complete  statement  of 
the  facts  which  happened  during  the  trial,  and  certify  them 
to  the  supreme  court.8 

§  717.  Appeal  —  Where  a  case  from  the  court  of  a  Jus- 
tice cannot  be  carried  by   appeal  to   supreme   court  — 

Texas.  — Under  the  constitution  and  laws  of  Texas  a  case 
originating  in  the  court  of  a  justice  cannot  be  carried  by 
appeal  through  the  district  court  to  the  supreme  court  of 
the  State.  The  district  court  is  the  court  of  last  resort  in 
all  cases  of  that  description.4 

l  Faes  v.  Bogan,  92  Pa.  St.  296. 

1  State  v.  Harpster,  15  Kan.  822. 

*  State,  etc.,  v.  Judge,  etc.,  80  La.  Ann.,  Part  I.,  415. 

«  Prince  v.  8tate,  37  Tex.  478. 
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§  718.  Petition  in  error  —  Writ  of  error — Certiorari  — 
Recordari.  —  Besides  the  plenary  process  of  appeal  there 
are  four  modes  of  taking  a  judgment  rendered  by  a  justice 
into  a  superior  court  of  general  jurisdiction.  None  of  these 
operate  as  does  the  ordinary  appeal  to  secure  a  trial  de  novo, 
but  all  are  partial  in  their  operation,  covering  but  a  portion 
of  the  case  made  in  the  trial  court  and  affording  usually  but 
imperfect  relief.  The  petition  in  error  seems  to  be  in  use 
only  in  Kansas,  where  it  has  been  adopted  as  a  substitute  for 
the  writ  of  error  and  certiorari,  both  of  which  have  been 
abolished  by  express  statute.1  The  writ  of  recordari,  as 
already  stated,  is  in  use  only  in  North  Carolina,  the  writ  of 
error  and  that  of  certiorari  have  a  broader  territorial  scope, 
but  neither  of  the  four  are  resorted  to,  as  a  rule,  except  in 
cases  in  which  the  party  aggrieved  has  by  his  misfortune 
lost  the  opportunity  of  taking  the  ordinary  statutory  ap- 
peal. 

§  719.  Petition  in  error  —  What  the  superior  court 
may  consider  —  Kansas. — In  Kansas  the  law  is  that  a 
judgment  may  be  earned  for  review  into  the  district  court 
by  petition  in  error.  Upon  the  review  of  a  case  so  brought 
into  the  district  court  it  is  not  competent  for  that  court  to 
consider  alleged  errors  when  no  exceptions  have  been  taken 
in  the  justice's  court.2 

§  720.  Petition  in  error  —  When  appellate  court  may 
not  reverse  Judgment  —  Kansas. — In  Kansas  upon  peti- 
tion in  error  bringing  a  case  from  the  court  of  a  justice  to 
the  district  court,  it  is  not  competent  for  the  latter  tribunal 
to  reverse  the  judgment  of  the  former,  because  the  justice 
adjourned  the  case  for  seven  days,  even  although  the  ad- 
journment was  ordered  for  an  insufficient  reason.3 

1  Oomp.  Laws  Kan.  (1879),  Civ.  Proc,  §  664,  p.  678. 
8  Lee  v.  Loveridge,  11  Kan.  485. 
a  Kaab  v.  Mitchell,  12  Kan.  5V. 
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§  721.  Practice  —  What  cannot  be  considered  upon 
petition  in  error  —  Kansas.  — In  Kansas  the  district  court 
cannot,  upon  petition  in  error,  re-examine  the  evidence  upon 
which  the  judgment  was  rendered,  there  having  been  no 
motion  for  special  findings  of  fact,  nor  any  application  for 
a  new  trial.  Unless  there  has  been  a  motion  for  a  new 
trial,  there  can  be  no  re-examination  of  the  evidence.1 

§  722.  Practice  —  Writ  of  error  not  granted  unless 
there  has  been  motion  for  new  trial  —  Kansas.  —  In  Kan- 
sas, unless  the  party  aggrieved  by  the  decision  of  a  justice 
moves  for  a  new  trial,  he  is  not  entitled  to  relief  by  writ  of 
error.  The  full  and  perfect  remedy  for  errors  in  justices' 
courts  afforded  by  a  plenary  appeal  and  consequent  trial  de 
novo  precludes  the  necessity  for  writs  of  error,  which  are 
therefore  seldom  granted  in  cases  originating  and  pending 
in  justices'  courts.2 

§  723.  Writ  of  error  lies  to  Justice's  court  from  inter- 
mediate courts  which,  however,  may  try  de  novo  — 
Ohio.  —  In  Ohio  the  rule  as  to  writs  of  error  is  different 
from  the  general  practice.  In  that  State  a  case  may  be 
taken  by  appeal  or  writ  of  error  from  the  court  of  a  justice 
to  the  court  of  common  pleas,  and  thence  to  the  district 
court,  and  whether  the  case  goes  up  to  the  court  of  com- 
mon pleas  by  appeal  or  by  writ  of  error,  that  court  may,  in 
a  proper  case,  reverse  the  judgment  of  the  justice  and  try 
the  case  de  novo,  as  that  court  has  authority  to  reverse, 
vacate,  or  modify  the  judgments  of  justices'  courts  and 
other  inferior  tribunals,  and,  in  case  of  reversal,  to  retain 
the  case  for  trial  and  final  judgment.8 

§  724.  Writ  of  error  —  Appeal  —  Limitation  of  powers 
of  supreme  court  in  cases  brought  up  by  writ  of  error  — 

1  Ayree  v.  Crum,  13  Kan.  268. 

2  Bice  r.  Harvey,  19  Kan.  144. 

*  Faucett  v.  Meeker,  31  Ohio  St  634. 
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Damages  on  appeal  —  Mississippi. — When  in  Mississippi  a 
case  brought  by  appeal  from  a  justice  to  the  circuit  and 
thence  by  writ  of  error  to  the  supreme  court,  that  court 
cannot  review  the  proceedings  before  the  justice,  and  cor- 
rect irregularities  therein.  And  in  that  State  it  is  the  law 
that  if  upon  appeal  by  a  defendant  from  a  justice  to  the 
circuit  court,  judgment  shall  be  rendered  in  the  latter 
for  the  plaintiff,  teti  per  cent  damages  shall  be  included 
in  the  judgment  which  shall  be  rendered  as  well  against  the 
sureties  in  the  appeal  bond  as  against  the  principal.  And 
this  is  the  law,  although  the  appellant  may  have  succeeded 
in  reducing  the  judgment  rendered  against  him  by  the  jus- 
tice.1 

§  725.  When  writ  of  error  will  lie  to  review  judgment 
by  default  rendered  by  Justice  —  Iowa.  —  In  Iowa  it  is  the 
law  that  a  writ  of  error  will  lie  to  correct  error  in  a  justice's 
court,  the  error  consisting  in  acting  upon  an  insufficient  re- 
turn of  process.  It  is  necessary,  however,  that  the  party 
shall  first  move  in  the  justice's  court  for  the  correction  of 
the  alleged  error.1 

§  726.  Certiorari  to  a  Justice  — What  only  can  be  con- 
sidered upon  his  return — Wisconsin.  —  In  Wisconsin 
upon  certiorari  to  a  justice,  the  circuit  court,  and  upon  ap- 
peal, the  supreme  court,  can  only  consider  the  question 
whether  the  justice  had  jurisdiction  of  the  action,  and  can 
take  no  notice  of  errors  unless  they  were  such  as  affected 
his  jurisdiction.8 

§  727.  Certiorari — Where  holding  over  tenant  eases 
can  be  carried  up  by  certiorari  only  —  Mississippi.  — In 

Mississippi  there  is  a  special  statute  by  which  holding-over 

l  Prewett  v.  Nash,  SO  Hiss.  584. 

*  Smith  v.  Parker,  28  Iowa,  359 ;  following  Leonard  v.  HaUam,  17  Iowa,  564. 

*  Coffee  v.  City,  etc.,  36  Wis.  121. 
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tenants  may  be  removed  from  the  premises.1  The  juris- 
diction conferred  upon  justices  by  the  statute  is  special  in 
the  matter  of  appeals,  as  contradistinguished  from  the  juris- 
diction given  by  the  constitution,  and,  therefore,  not  em- 
braced within  the  constitutional  provision  on  that  subject. 
The  right  of  appeal  is  by  the  constitution  "  secured  under 
such  rules  and  regulations  as.  shall  be  prescribed  by  law." 
In  the  proceeding  authorized  by  the  statute  above  cited,  the 
law  prescribes  that  the  benefit  of  an  appeal  shall  be  ob- 
tained by  means  of  a  writ  of  certiorari,  and  in  no  other 
way.2 

§  728.  Upon  certiorari  the  court  can  look  only  to  er- 
rors stated  in  the  affidavit  —  Michigan.  — In  the  review 
of  a  justice's  judgment  on  certiorari,  the  court,  can,  in  Mich- 
igan, only  look  to  the  affidavit  for  the  writ  and  consider 
the  error  alleged  in  it.  And  if  the  alleged  errors  are  either 
the  admission  or  rejection  of  evidence  by  the  justice  on  a 
trial  upon  the  merits,  the  objection  is  not  well  taken  unless 
it  appears  clearly  that  the  party  against  whom  the  judgment 
was  rendered  was  injured  by  the  ruling.8 

§  729.  Same  subject  continued  — Michigan.  —  When, 
in  Michigan,  a  circuit  court  reviews  upon  certiorari  the  pro- 
ceedings of  a  justice,  it  is  confined  to  the  grounds  of 
error  which  appear  in  the  affidavit  for  the  certiorari,*  and 
cannot  go  into  the  merits  of  the  case  as  could  be  done  if 
the  case  had  come  up  on  appeal.  The  authority  of  a  per- 
son to  appear  in  a  justice's  court  for  a  party  must  be  de- 
rived directly  or  indirectly  from  the  party,  and  a  letter  from 
a  third  person  requesting  such  appearance  is  not  sufficient, 


1  Bot.  Stats.  Mi88.  (1880),  §f  1333, 1384, 1385, 1336, 1887, 1338, 1339, 1844, 1841, 1842, 1343. 
*  Usher  v.  Moss.  60  Miss.  208. 
8  Whaley  v.  Gale,  48  Mich.  186. 

4  Westbrook  v.  Blood,  60  Mich.  443;  Witheropoon  v.  Clegg,  42  Mich.  484;  Fowler 
«.  D.  A  M.,  etc,  Co.,  7  Mich.  79. 
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unless  that  third  person  be  shown  to  be  the  attorney  of  the 
party.1 

§  730.  Certiorari  is  the  proper  remedy  for  substantial 
errors  in  point  of  law,  not  for  disputed  facts — Mich- 
igan.— A  writ  of  certiorari  to  a  justice  is  not  the  appro- 
ate  remedy  for  such  errors  as  occur  in  the  course  of  the 
trial.  An  application  should  in  such  a  case  be  made  for  a 
new  trial.  The  proper  use  of  the  writ  of  certiorari  is  not 
to  enable  parties  to  have  a  technical  review  of  the  justice's 
rulings  but  to  afford  a  speedy  and  inexpensive  remedy  for 
substantial  faults.  If  the  case  is  one  dependent  upon  dis- 
puted facts,  the  dissatisfied  party  should  remove  it  by  ap- 
peal to  the  circuit  court*2 

§  731.  Certiorari  —  Evidence  —  Weight  of  evidence 
cannot  be  considered  upon  certiorari  —  Michigan.  —  la 

Michigan  upon  a  certiorari  to  a  justicess*  court,  the  circuit 
court  cannot  reduce  the  judgment  of  the  justice  by  allowing  a 
credit  which  the  justice  did  not  allow,  on  the  ground  that 
the  weight  of  testimony  was  in  favor  of  the  defendant. 
The  court  has  no  authority  to  go  into  questions  of  the 
weight  of  testimony.3 

§  732.  Certiorari  —  Where  it  will  lie  to  bring  case 
before  supreme  court  —  Michigan.  —  In  Michigan  it  is 
the  law  that  in  case  of  attachment  issued  by  a  justice  and 
where  there  is  no  personal  service  or  appearance  by  the  de- 
fendant, it  is  competent  for  him  to  bring  the  case  before 
the  supreme  court  by  a  common-law  writ  of  certioixiri,  pro- 
vided it  does  not  appear  by  the  record  that  he  had  notice 
of  the  proceeding  at  any  time  during  which  the  statutory 
remedies  were  available.4 

i  Weatbrook  v.  Blood,  tupra. 

*  Erie,  etc.,  Co.,  v.  Witherapoon,  49  Mich.  377;  Better  v.  Daniels,  47  Mich.  817. 
8  Overpack  r.  Rnggles,  87  Mich.  66. 

*  Withington  v.  Southworth,  26  Mich.  381. 
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§  733.  Certiorari  —  Return  of  Justice  is  conclusive  as  to 
the  evidence  —  Return  must  be  exhaustive  — Michigan. — 

The  return  of  a  justice  to  a  writ  of  certiorari  is  conclusive 
as  to  the  testimony  given  in  the  case  even  as  against  the 
affidavit  for  the  allowance  of  the  writ.  But  such  a  return 
to  be  available  at  all  must  give  no  uncertain  sound.  It 
must  be  positive  and  exhaustive.  The  return  of  a  justice 
to  a  writ  of  this  character,  "  that  the  foregoing  is  about 
all  the  testimony  given  on  the  said  trial/'  is  wholly  in- 
sufficient to  authorize  an  examination  of  the  evidence  for 
the  purpose  of  ascertaining  whether  the  verdict  and  judg- 
ment could  be  thereby  supported.  The  justice  should  re- 
turn all  the  testimony  in  the  case,  for  the  difference  between 
"  all  "  and  "  about  all  "  might  very  well  happen  to  make 
the  difference  between  a  a  judgment  for  the  plaintiff  and  a 
judgment  for  the  defendant.1 

§  734.  Practice  —  Certiorari  to  take  case  up  on  ques- 
tions of  law  alone  —  Appeal  if  on  questions  of  fact — 
Georgia.  —  In  Georgia  a  party  dissatisfied  with  the  decis- 
ion of  a  justice  may  carry  by  certiorari  to  the  supreme  court 
the  rulings  of  the  justice  on  questions  of  law,  but  he  must 
appeal  on  questions  of  fact,  and  such  appeal  lies  either  to  the 
superior  court  or  else  to  a  jury  in  the  justice's  court,  and  in 
the  latter  case  the  verdict  of  the  jury  maybe  reviewed  upon 
certiorari.*  The  appeal  to  the  jury  is  irrespective  of  the 
questions  whether  the  amount  in  controversy  was  under  or 
over  fifty  dollars.8 

§  735.  Certiorari  —  When  it  may  be  issued  after 
verdict — Georgia.  —  In  Georgia  the  writ  of  certiorari  can 
be  issued  within  three  months  after  the  rendition  of  the 


l  Bawson  v.McElwaine,  49  Mich.  194. 

8  Western,  etc.,  v.  Co.,  Dyar,  70  6a.  723 ;  Boroughs  v.  White,  69  6a.  841 ;  Wilkowski 
Skalewski,  46  6a.  41. 

3  Candles  v.  Mann,  70  6a.  726. 
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verdict  in  the  justice's  court,  not  after  the  entering  of  the 
judgment.  Such  is  the  statute  law  of  that  State  which  ap- 
plies the  exception  of  the  defeated  party  to  the  verdict  and 
not  to  its  consequence,  the  judgment.1 

§  736.  Appeal  —  Provided  by  special  statute  to  circuit 
court  —  When  it  precludes  further  appeal  to  supreme 
court — Practice  —  Certiorari  —  Maryland.  —  In  Maryland 
it  has  been  held  that  if  a  special  jurisdiction  is  given  in  the 
circuit  court  by  a  statute  creating  an  offense,  and  prescrib- 
ing a  forfeiture  to  be  enforced  by  a  justice,  and  an  appeal 
provided  from  the  judgment  of  the  justice  to  the  circuit 
court,  no  appeal  will  lie  from  the  latter  to  the  "  court  of 
appeals."  A  resort  to  this  latter  tribunal  from  the  circuit 
court,  can  only  be  had  when  the  latter  is  exercising  its  ordi- 
nary functions,  not  when  it  is  acting  under  a  special  statute 
which  grants  it  extraordinary  jurisdiction.  If,  however,  the 
defendant  instead  of  availing  himself  of  the  special  appeal 
provided  by  the  statute,  had  resorted  to  a  writ  of  certiorari, 
to  bring  up  the  question  of  constitutionality  of  the  statute 
under  which  the  proceedings  were  had,  then  the  circuit 
court  in  considering  the  certiorari,  would  have  been  exer- 
cising its  ordinary  jurisdiction,  and  its  proceedings  would 
be  subject  to  review,  either  upon  appeal  or  by  writ  of  error.* 

§  737.  Recordari — Operates  as  writ  of  error— 
Judgment  upon  it — North  Carolina.  —  In  North  Carolina 
the  writ  of  recordari  is  in  force,  and  lies  when  an  erroneous 
judgment  has  been  given  by  a  court  not  of  record.  It  is 
therefore  a  suitable  proceeding  in  case  of  erroneous  action 
by  justices.  Upon  its  return,  errors  are  assigned,  and  the 
subsequent  proceedings  are  the  same  as  upon  writs  of  error. 
If  the  defendant  brings  the  writ  of  recordari,  the  judgment 


l  Western,  etc,  Co.  v.  Canon.  70  Ga.  888. 
*  Rayner  v.  State,  62  Md.  468. 
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in  hi8  favor  is  simply  that  the  judgment  below  be  reversed, 
if  the  plaintiff  brings  the  writ,  the  judgment  in  his  favor  is 
that  whioh  should  have  been  rendered  by  the  justice.1 

§  738.  Recordari — When  and  where  it  may  Issue  when 
an  appeal  has  not  been  taken  in  due  season  —  North 
Carolina.  —  In  North  Carolina,  a  failure  to  give  the  notice 
of  appeal  from  the  judgment  of  a  justice  strictly  within  the 
ten  days  prescribed  by  statute,  is  not  so  serious  a  default 
as  to  deprive  the  party  of  his  right  to  a  rehearing  of  the 
case.  It  is  within  the  discretion  of  the  court  to  allow  a 
reasonable  time  in  which  to  give  the  notice.  And  in  that 
State  when  a  party  has,  without  his  own  default,  lost  the 
right  of  appeal  within  the  time  prescribed  by  law,  the  court 
may,  a  proper  case  being  made  out,  order  a  writ  of  recordari 
to  issue  under  which  a  rehearing  may  be  obtained.9  It  may 
here  be  remarked  that  as  petition  in  error,  writs  of  error, 
of  certiorari  and  recordari  are  filed  in,  or  issued  from,  the 
appellate  courts,  any  form  of  those  writs  would  be  inappro- 
priate in  this  work. 

l  Swain  «.  8mlth,  65  N.  C.  211 ;  Mitchell  t>.  Henderson,  63  N.  C.  643;  Marsh  v.  Will  - 
iams,  (fit  N.  0. 871. 

a  Marsh  v.  Oohen,  68  N.  0. 888. 
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§  745.  When  and  how  an  appeal  may  be  taken.  — The 

most  important  point  to  be  considered  in  taking  an  appeal 
from  the  judgment  of  a  justice  is,  that  it  shall  be  taken  in 
due  season,  within  the  period  prescribed  by  the  statute  of 
the  State.  The  right  to  appeal  at  all,  is  conferred  only  by 
the  statute,  and  unless  all  its  provisions  are  strictly  com- 
plied with,  the  right  itself  will  be  lost,  and  the  party  com- 
pelled to  resort  to  the  uncertain,  and  usually  incomplete 
remedy  of  a  writ  of  error  or  certiorari.  The  application 
must  be  made,  therefore,  within  the  statutory  period,  which 
varies  in  the  several  States,  ranging  from  two  days  after  the 
rendition  of  the  judgment  in  Tennessee,  to  thirty  days 
in  Indiana.  There  is  no  particular  form  required  for  the 
application  ;  it  is  necessary,  however,  that  its  date  should  be 
entered  upon  the  docket  of  the  justice,  for  time  is  of  the 
essence  of  the  proceeding.  In  those  States  in  which  an 
affidavit  of  merits  is  required,  that  must  be  made,  and 
where  notice  to  the  appellee  is  prescribed,  that  must  be 
duly  served,  and  above  all,  where  a  bond  or  undertaking 
with  security  must  be  filed  as  a  pre-requisite  to  a  valid  ap- 
peal, that  must  be  seasonably  presented  to  the  justice,  and 
duly  approved  and  accepted  by  him.  Forms  of  the  affida- 
vit, notice,  bond,  and  undertaking,  have  already  been  in- 
serted in  this  chapter.1  The  docket  entry  of  the  justice 
should  show :  first,  that  the  application  for  an  appeal  had 
been  made,  by  whom,  and,  especially,  when;  second,  that 
the  affidavit,  where  required,  had  been  duly  made,  by  whom 
and  when;  third,  that  the  notice  of  appeal,  where  required, 
had  been  duly  served  upon  the  appellee,  by  whom,  and 
when;  and  fourth,  that  the  bond  or  undertaking,  had  been 
duly  furnished  by  the  appellant,  with  its  date,  the  amount 
of  penalty,  the  names  of  the  sureties,  when  presented  and 


1  See  ante,  §672  A. 
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when  approved.     The  subjoiued  form  is  sufficient  in  any 
State,  for  the  required  docket  entry. —  B. 

B. 

A B v.  C D. 


STATE  Q^toty     |  Before  E F ,  Justice  of  the  Peace. 

On  this  —  day  of ,  18—,  C D ,  the  defendant  in  the 

above  named  cause  appeared  before  me  and  prayed  an  appeal  to  the 
honorable  circuit  (or  district)  court  of county,  from  the  judg- 
ment rendered  by  me  in  this  cause  on  the day  of ,  18—,  in 

favor  of  A B ,  and  against  the  said  C D .    And 

the  said  C D made  and  filled  with  me  on  the day 

of ,  18  — ,  the  affidavit  required  by  law  and  produced  a  bond  (or  un- 
dertaking) executed  by  K L and  M N ,  as  his 

securities,  conditioned  as  the  law  directs  in  the  penal  sum  of dol- 
lars, and  dated  the day  of ,  18 — ,  which  bond  or  undertaking 

I  this  day  approve.    And  the  said  C D further  produced  the 

notice  of  appeal  heretofore  issued  in  this  cause  duly  returned  by  S 

T ,  constable  of  this  township  (or  county),  as  served  by  him  on  the 

said  A B f  on  the day  of 18 — .    I  therefore  grant 

the  appeal  as  prayed  for  by  the  said  C D . 

(Signed)  B F ,  Justice  of  the  Peace. 

In  States  in  which  no  affidavit  is  required,  the  clause  relating  to  the 
affidavit  may  be  omitted.  In  like  manner  in  those  States  in  which  the 
appellant  is  not  required  to  cause  the  notice  of  appeal  to  be  served  on  the 
appellee,  the  clause  relating  to  that  service  may  also  be  dispensed  with. 
The  form  as  it  stands,  is  intended  to  include  all  the  essentials  anywhere 
required  for  an  entry  of  a  valid  appeal. 

§  746.  Appeal  most  be  taken  by  person  duly  author- 
ized by  appellant  —  Massachusetts.  —  In  Massachusetts 
when  the  record  of  a  justice  shows  that  the  appeal  from  his 
judgment  was  taken  by  the  "  town/'  defendant,  and  does 
not  show  that  such  appeal  was  claimed  by  a  person  un- 
authorized to  represent  it,  and  in  point  of  fact  the  defend- 
ant failed  to  enter  the  appeal  in  the  superior  court,  that 
court  at  the  instance  of  the  plaintiff  rightly  affirmed  the 
judgment  of  the  justice.1 

i  Inhabitants,  etc.,  Lerden  r.  Sweeney,  118  Mass.  418;  Noyes  v.  Sherburne,  117 
Mass.  279. 
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§  747.  Appeal  must  be  seasonably  taken  —  Appeal 
taken  too  late  Is  no  appeal — Iowa.  — In  all  the  States 
appeals  from  justice's  courts  must  be  taken  within  the  time 
limited  by  law.  In  Iowa  the  prescribed  period  is  twenty 
days  from  the  rendition  of  the  judgment,1  and  if  the  appeal 
is  taken  at  a  later  day  it  is  really  no  appeal,  and  the  proper 
course  is  either  to  dismiss  the  appeal  or  to  move  to  strike 
the  case  from  the  docket.  No  judgment  can  be  rendered 
upon  the  appeal  bond,  nor  can  the  court  render  any  judg- 
ment at  all  except  for  costs.9 

§  748.  Appeals  controlled  by  law  in  force  when  they 
are  taken.  —  Nebraska.  —  If  after  a  judgment  has  been 
rendered  the  law  regulating  appeals  has  been  changed,  and 
a  new  statute  has  gone  into  operation,  an  appeal  taken  and 
perfected  under  the  law,  as  it  stood  when  the  judgment  was 
rendered  is  legally  taken.  Thus  a  statute  which  requires  a 
transcript  of  a  judgment  to  be  filed  within  thirty  days  after 
its  rendition,  cannot  be  held  applicable  to  a  judgment  ren- 
dered more  than  thirty  days  before  the  statute  which  had 
been  previously  enacted,  went  into  operation.8 

§  749.  Appeal  —  Practice  —  Mode  of  computing  time  — 
Nebraska.  —  In  Nebraska  the  rule  for  taking  an  appeal 
from  the  judgment  of  a  justice  is  that  the  "  undertaking  " 
or  appeal  bond  must  be  filed  at  the  latest  on  the  tenth  day 
after  the  rendition  of  the  judgment,  excluding  the  day  of  its 
rendition,  and  the  transcript  must  be  filed  in  the  district 
court  within  thirty  days  after  the  rendition  of  the  judgment. 
In  computing  the  time  for  this  purpose  also  the  day  of  the 
rendition  of  the  judgment  must  be  excluded,  and  so  also 
must  the  last  day  of  the  thirty  or  of  the  ten,  if  it  should 


1  Code  of  Iowa  (1880),  §  8676. 

2  Martin  v.  Crocker,  62  Iowa,  828. 

3  Boeslnk  v.  Barnett,  8  Neb.  146. 
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chance  to  be  a  Sunday.     In  such  case  the  Monday  follow- 
ing is  to  be  included  so  as  to  make  the  full  statutory  period.1 

§  750.  Essentials  of  a  valid  appeal — Notice  —  Affi- 
davit—  Wisconsin.  —  In  Wisconsin  it  is  necessary  for  a 
valid  appeal  that  the  appellant,  or  some  one  authorized  by 
him,  shall  present  to  the  justice  a  notice  of  appeal,  and 
make  an  affidavit  that  the  appeal  is  taken  in  good  faith. 
Unless  this  is  done  the  appeal  does  not  take  effect  and  the 
appellate  court  acquires  no  jurisdiction.  It  is  of  the  es- 
sence of  the  notice  of  appeal  and  of  the  affidavit,  that  the  one 
should  be  given,  and  the  other  made  by  the  appellant  him- 
self, or  by  a  person  authorized  by  him.  The  action  of  a 
mere  intermeddler  in  this  respect  will  not  suffice.  And  a 
failure  to  comply  with  the  law  on  this  point  is  a  jurisdic- 
tional defect  which  consent  cannot  supply,  for  although 
consent  may  give  jurisdiction  of  the  person,  it  cannot  of  the 
subject-matter.2 

§  751.  Appeal  —  Affidavit  necessary  to  secure — Mis- 
sissippi.—  In  Mississippi  it  is  necessary  for  a  party  seek- 
ing an  appeal  from  a  justice's  judgment  to  make  an  affidavit 
that  the  appeal  is  not  made  to  "  vex,  harass,  oppress,  or 
delay  the  plaintiffs,  but  that  justice  may  be  done."  The 
omission  of  the  word  delay  in  such  an  affidavit  is  immate- 
rial, because  the  statement  "that  justice  may  be  done," 
excludes  the  idea  that  the  appeal  was  taken  for  delay,  and 
is  really  equivalent  to  an  affirmative  allegation  that  the  ap- 
peal was  not  made  for  delay.8 

§  752.  Appeal  —  Affidavit  for  —  Where  it  may  be  taken 
before  other  officer  than  the  justice  —  Rule  on  that  sub- 
ject—  Michigan. — In  Michigan    it   is   sufficient  for    an 

l  Monell  v.  Terwilliger,  8  Neb.  360. 

*  Palmer  v.  Peterson,  46  Wis.  40L 

*  White  v.  Shumate,  50  Miss.  130. 
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appeal  from  a  justice's  judgment  that  the  appellant  shall 
swear  to  the  affidavit  for  an  appeal,  although  he  does  not 
sign  it,  nor  does  the  justice  append  the  proper  jurat.  If 
the  affidavit  is  sworn  to  before  any  other  officer  than  the 
justice  granting  the  appeal,  it  is  good  if  that  officer  appends 
the  proper  jurat,  otherwise  it  is  not  good.  But  when  the 
appellant  has  sworn  to  the  affidavit  before  the  justice  him- 
self he  has  done  all  that  can  be  required  of  him,  and  should 
not  be  prejudiced  by  the  justice's  neglect  to  perform  his 
duty.1 

§  753.  Appeal  —  Affidavit  for  most  be  taken  before  a 
competent  person  —  Appeal  must  not  be  dismissed  with- 
out opportunity  to  amend  —  Michigan.  —  An  affidavit  for 
an  appeal  should  not  be  made  before  a  notary  public  who 
is  an  attorney  in  the  cause  in  which  it  is  to  be  filed.  Such 
an  affidavit  is  manifestly  defective,  and  cannot  authorize 
the  granting  of  the  appeal,  but  it  does  not  follow  that  it  is 
competent  for  the  circuit  court  to  dismiss  the  appeal  for 
that  cause  alone  without  giving  the  affiant  an  opportunity 
to  amend.  The  statute  of  Michigan2  forbids  the  peremp- 
tory dismissal  of  an  appeal,  provided  the  appellant,  his 
agent,  or  attorney,  shall  make  an  affidavit  which  shall  con- 
form to  the  provisions  of  the  law  on  that  subject.8 

§  754.  Affidavit  for  appeal  must  be  taken  before  a 
person  designated  by  law  —  Arkansas.  —  In  Arkansas  it 
is  essential  to  the  validity  of  an  appeal  from  the  judgment 
of  a  justice  that  the  appellant  shall  make  an  affidavit  for 
appeal  before  some  officer  authorized  by  the  law  of  the 
state,  to  administer  oaths,  but  if  the  affidavit  is  made  out  of 
the  State,  the  oath  must  be  administered  by  some  of  the 
official  persons  named  in  the  statute.4    Hence  an  affidavit 

l  Dickinson  v,  Simondson,  25  Mich.  114. 
t  Gomp.  Laws  Mich.,  $  5458. 

*  Bradley  v.  Andrews,  51  Mich.  100. 

*  Gantt's  Dig.,  §  2539. 
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taken  in  Missouri  before  a  county  clerk  was  held  to  be  in- 
sufficient because  a  county  clerk  in  other  States  was  not 
among  the  officers  whose  administration  of  oaths  of  this 
description  is  recognized  by  the  Arkansas  law.  And  if  for 
want  of  an  affidavit  of  appeal  valid  under  the  statutes  of 
the  State,  a  circuit  court  finds  itself  without  jurisdiction 
of  the  appeal ,  it  must  dismiss  the  appeal,  but  can  render  no 
judgment  for  costs.1 

§  755.  Statutory  preliminaries  necessary  to  give  ap- 
pellate court  jurisdiction  —  Affidavit  —  Jurat — Wiscon- 
sin.—  An  appellate  court  cannot  take  jurisdiction  of  an 
appeal  from  a  justice  unless  the  statutory  preliminary  steps 
have  been  taken.  If  an  affidavit  is  required  by  the  statute  it 
must  be  subscribed  by  the  affiant  and  the  jurat  signed  by  the 
justice  stating  that  the  affidavit  was  subscribed  and  sworn  to 
before  him  is  wholly  insufficient,  for  the  obvious  reason 
that  as  to  the  subscription  it  is  false  upon  its  face.  And  a 
substantial  defect  in  the  affidavit  affecting  the  jurisdiction 
of  the  appellate  court  can  neither  be  amended  or  waived 
in  that  court.3 

§  756.  Appeal  —  Affidavit  required  —  Amendment  — 
Amendment  of,  permitted  in  what  respects  —  Wiscon- 
sin. —  In  Wisconsin  an  affidavit  is  required  as  a  prelimin- 
ary to  an  appeal  from  the  judgment  of  a  justice,  and  if  by 
mistake  the  notary  before  whom  the  oath  is  taken  omits  to 
sign  the  jurat  of  the  affidavit  it  is  not  error  for  the  appel- 
late court  to  permit  as  an  amendment  his  appending  his  sig- 
nature. And  this  was  held  to  be  proper,  although  the  law  is 
undoubtedly  that  if  the  statute  be  not  strictly  complied  with 
no  appeal  is  taken.     If  the  affidavit  is  in  proper  form  and 


i  Love  v.  McAllister,  42  Ark.  188;  McKee  v.  Murphy,  1  Ark.  66;  Nesi  v.  Peay,21 
Ark.  93;  Derton  v.  Boyd.  21  Ark.  266. 
S  Wright  v.  Fallon,  47  Wis.  488. 
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requires  no  amendment,  the  defect  of  the  jurat  is  imma- 
terial and  the  omission  amendable.1 

§  757.  Appeal  —  Affidavit  necessary  to  secure  —  Form 
of  affidavit  —  When  certiorari  will  lie  —  New  Jersey. — 

In  New  Jersey  in  taking  an  appeal  from  the  judgment  of 
a  justice  it  is  necessary  for  the  appellant  to  make  an  affi- 
davit, and  the  following  is  regarded  by  the  courts  as  suf- 
ficient both  in  form  and  substance:  "  He  verily  believes 
that  he  hath  a  just  and  legal  defense  to  make  on  the  merits 
of  the  appeal,  and  that  the  above  appeal  is  not  intended 
for  the  purpose  of  delay."  And  if  the  appellate  court  dis- 
misses an  appeal  on  account  of  alleged  defects  in  the  affi- 
davit, its  ruling  on  the  subject  is  reviewable  by  the  supreme 
court  upon  a  writ  of  certiorari.2 

§  758.  Appeal  —  Notice  of  appeal  —  What  is  neces- 
sary to  perfect  appeal  —  Minnesota.  —  Iu  Minnesota  it  is 
prescribed  by  statute  that  as  a  prerequisite  to  the  allowance 
of  an  appeal  in  a  justice's  court,  not  only  must  the  notice 
of  appeal  be'served  on  the  opposite  party  within  ten  days 
after  the  judgment,  but  it  must  be  filed  with  the  justice 
within  the  same  period  and  must  have  indorsed  upon  it 
proof  of  its  service.  These  provisions  are  jurisdictional 
and  cannot  be  dispensed  with,  nor  can  their  omission  be 
remedied  or  supplied  after  the  time  limited.8 

§  759.  Notice  of  appeal  —  What  it  must  contain  — 
New  York.  —  In  a  notice  of  appeal  in  New  York  the  ap- 
pellant must  point  out  specifically  the  errors  of  which  he 
complains.  It  is  not  sufficient  to  say  that  the  justice  had 
received  incompetent  evidence,  that  is  too  general;  the 
notice  should  specify  in  what  respects  the  evidence  was  in- 


l  Lederer  v.  Chicago,  etc.,  Co.,  38  Wis.  244. 

s  State  v.  Tinsman,  88  N.  J.  L.  210;  or  Snover  o.  Ten&man. 

3  Marslle  v.  Milwaukee,  etc.,  Co.,  23  Minn.  4. 
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competent,  and  that  in  such  terms  as  to  apprise  the  appellee 
of  the  particular  errors  alleged  to  have  been  committed. 
It  is  essentially  necessary  to  do  this  because  in  an  appeal 
from  a  justice  no  errors  can  be  insisted  upon  which  are  not 
specified  in  the  notice.1 

§  760.  Notice  of  appeal — Upon  whom  it  must  be 
served — New  York. — In  New  York  it  is  the  law  that 
notice  of  appeal  shall  be  served  upon  the  appellee,  and  it 
is  held  that  service  of  notice  of  appeal  upon  one  member  of 
a  board  of  commissioners  is  not  a  sufficient  service  upon 
the  board.  Service  upon  each  member  is  essential  because 
the  board  is  not  a  corporation,  but  only  a  quasi  corporation, 
of  which  each  member  is  an  essential  constituent  part.2 

§  761.  Appeal  —  Grounds  upon  which  alone  appellant 
can  reverse  judgment  —  Grounds  to  be  stated  in  notice  — 
New  York.  —  In  New  York  it  has  been  held  that  an  appel- 
lant cannot  secure  the  reversal  of  a  justice's  judgment  upon 
grounds  other  than  those  upon  which  the  appeal  is  founded. 
The  law  requires  that  the  appellant  shall  within  twenty  days 
after  the  rendition  of  the  judgment  serve  his  adversary  with 
a  notice  of  appeal  in  which  all  the  grounds  of  the  appeal 
are  stated.  If  in  that  statement  a  want  of  jurisdiction  of 
the  person  is  not  stated,  it  will  be  presumed  to  have  been 
waived.8 

§  762.  Notice  of  appeal  necessary  to  perfect  appeal — 
Without  it  the  circuit  court  acquires  no  jurisdiction  — 
Wisconsin. —  In  Wisconsin  it  is  necessary,  to  perfect  an  ap- 
peal, that  notice  of  appeal  shall  be  duly  served  on  the  appellee. 
Unless  this  is  done,  although  the  bond  for  appeal  be  duly 
executed  and  approved,  and  the  transcript  be  made  out  and 


l  Delong  v.  Brainard,  1  Th.  A  C.  1. 

*  Metcalf  v.  Garlinghouae,  40  How.  Pr.  90. 

*  Avery  v.  Woodbeok,  63  Barb.  557. 
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filed,  the  circuit  court  obtains  no  jurisdiction  of  the  case, 
and  cannot  render  judgment  for  costs  upon  dismissing  the 
appeal.1 

§  763.  Appeal  —  Notice  to  be  given  to  appellee  — 
Effect  of  his  appearance  before  second  day  of  first  term  — 
Effect    of     subsequent     appearance  —  Missouri.  —  In 

Missouri  it  is  the  law  that  if  an  appellant  does  not  take  an 
appeal  on  the  day  on  which  judgment  is  rendered  by  the 
justice,  he  must  give  notice  of  his  appeal ;  if  he  gives  no 
notice,  the  appellee  may  enter  his  appearance  on  or  before 
the  second  day  of  the  first  term  of  the  circuit  court,  and 
have  a  trial  at  that  time,  or  a  continuance  at  his  option.  If 
the  appellee,  not  having  been  served  with  notice  of  appeal 
does  not  appear  until  a  subsequent  term,  he  is  to  be  treated 
as  any  other  party  in  court  upon  summons  or  voluntary  ap- 
pearance.2 

§  764.  Notice  of  appeal  essential  to  jurisdiction** 
Certainty  that  is  required  —  Oregon.  —  In  Oregon  the  cir- 
cuit court  acquires  jurisdiction  of  cases  appealed  from 
justices9  courts  through  the  notice  of  appeal,  and  it  is  neces- 
sary that  the  notice  shall  identify  the  case  with  reasonable 
certainty,  If  a  judgment  is  misdescribed  in  the  notice  as 
for  $57.75  instead  of  $52.50,  the  appellate  court  acquires 
no  jurisdiction.3 

§  765.  Notice  of  appeal  essential  —  When  appear- 
ance of  appellee  is  special  —  Missouri.  —  In  Missouri 
it  is  the  law  that  if  a  party  appeals  from  the  judg- 
ment of  a  justice  to  the  circuit  court,  and  fails  to  give  the 
notice  of  appeal  prescribed  by  statute,  the  appearance  of 
the  appellee  in  the  circuit  court  for  the  purpose  of  moving 


l  Ketehum  v.  Freeman,  24  Wis.  296.    See,  also,  Benjamin  v.  Houston,  21  Wis.  808. 
s  Hammeratein  v,  Haase,  47  Mo.  496, 
8  Chadman  v.  Bronson,  3  Ore.  320. 
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for  an  affirmance  of  the  judgment  is  not  a  general  ap- 
pearance, and  will  not  operate  as  a  waiver  of  notice.  And 
the  failure  to  give  the  notice  of  appeal  is  a  failure  to  prose- 
cute the  appeal  according  to  law,  and  warrants  the  affirm- 
ance of  the  judgment.1 

§   766.  Notice  of  appeal  must  be  given  —  Missouri. — 

In  Missouri  the  rule  is  that  a  party  who  appeals  from  the 
judgment  of  a  justice  must,  unless  the  appeal  is  taken  on 
the  day  when  the  judgment  is  rendered,  in  addition 
to  furnishing  the  prescribed  bond,  give  notice  of  appeal  to 
the  opposite  party.  This  notice  must  be  given  at  least  ten 
days  before  the  first  day  of  the  term,  at  which  the  cause  is 
to  be  determined,  and  if  the  notice  is  not  given  before  the 
second  term  thereafter  it  will  amount  to  a  failure  to  prose- 
cute the  appeal,  and  will  authorize  an  affirmance  of  the 
judgment.  It  was  manifest  error,  therefore,  when  the 
notice  was  not  given  until  after  the  second  term,  to  dismiss 
at  the  third  term,  not  the  defendant's  appeal,  but  the  ap- 
pellee's petition.  The  appellee  was  not  in  default,  the 
appellant  was,  in  that  he  had  not  given  the  notice  in  due 
season.8 

§  767.  Notice  of  appeal  must  state  definitely  the 
ground  of  appeal  —  New  York.  — In  some  of  the  States, 
and  among  others,  New  York,  it  is  provided  by  statute  that 
the  appellant  from  a  justice's  court  shall  serve  a  notice  of 
appeal,  stating  the  grounds  upon  which  the  appeal  is 
founded.  It  is  held  that  this  notice  must  not  be  a  mere 
formality,  saying  in  effect  nothing  more  than  that  an  appeal 
has  been  taken,  but  on  the  contrary  must  be  clear  and  ex- 
plicit.  To  say  that  the  judgment  is  against  the  law  and 
evidence  is  no  more  than  saying  that  it  is  wrong,  and  this 

l  Rowley  v.  Hinds,  50  Mo.  401. 
S  Riddle  v.  Gillespie,  67  Mo.  0*7. 
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certainly  assigns  no  specific  error ;  and  presents  no  point  for 
review.  It  was  held  in  this  connection  that  a  vague  notice 
of  appeal  of  this  character  was  so  far  from  a  compliance 
with  the  law  that  its  imperfection  justified  a  dismissal  of 
the  appeal,  and  that  such  a  notice  was  too  defective  to  be 
amended.1 


§  768.  Service  of  notice  of  appeal  jurisdictional  — 
Cannot  be  waived— ■  What  will  not  estop  appellee  — 
Minnesota. — In  Miunesota  the  service  of  notice  of  an 
appeal  from  the  judgment  of  a  justice  is  jurisdictional,  and 
cannot  be  waived.  And  it  is  necessary  that  such  notice 
shall  be  signed  by  the  appellant  or  his  attorney,  it  is  other- 
wise void,  and  an  admission  of  service  by  the  appellee  upon 
an  unsigned  notice,  does  not  estop  him  from  setting  up  the 
defect  in  the  notice.3 

§  769.  Practice  —  Appeal  bond  —  Notice  of  appeal  exe- 
cuted necessary  to  an  appeal  —  When  appellate  court 
acquires  jurisdiction  —  Illinois. — In  Illinois  an  appeal 
may  be  taken  from  a  judgment  rendered  by  a  justice  by 
filing  the  appeal  bond  in  the  appellate  court.  In  that  case 
jurisdiction  is  only  obtained  by  service  of  a  summons  on 
the  appellee,  by  the  return  of  two  nihils,  or  by  a  voluntary 
appearance.  And  before  the  appellate  court  can  acquire 
jurisdiction,  a  transcript  of  the  proceedings  before  the 
justice  must  be  filed.  Until  that  is  done,  the  court  can 
neither  try  nor  dismiss  the  appeal,  and  unless  such  filing 
takes  place  ten  days  before  the  commencement  of  a  term 
of  the  appellate  court,  no  action  can  be  taken  in  the  case 
at  that  term,  and  there  must  be  a  continuance.8 


l  Amsdell  v.  McCaffrey, 23  Sap.  Ot.  N.  Y.  (16  Han),  255. 
s  Larrabee  v.  Morrison,  15  Minn.  196. 

a  McMollen  v.  Graham,  6  111.  App.  289.    See,  also,  Woodhull  v.  Kelly,  6  111.  App. 
322. 
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770.  Jurisdiction  —  Appeal  —  General  appearance 
gives  jurisdiction  —  Where  no  notice  of  appeal  is  re- 
quired— Judgment  by  default  —  Illinois.  — In  Illinois, 
the  appearance  of  the  defendant  is  enough  to  show  the  jur- 
isdiction of  the  justice,  whether  it  appears  that  process  was 
served  upon  him  or  not,  or  if  served,  how  it  was  served. 
And  in  case  of  an  appeal  from  the  judgment  of  the  justice, 
the  prevailing  party  is  bound  to  follow  the  case  into  the  ap- 
pellate court,  and  it  is  not  necessary  under  the  laws  of  that 
State,  that  any  summons  or  notice  of  appeal  be  served 
upon  him.1  And  if  upon  appeal,  the  justice  fails  to  send  up 
the  required  transcript  and  bond,  the  circuit  court  is  not 
thereby  ousted  of  its  jurisdiction,  either  party  may  have  the 
defects  of  the  record  made  good  by  application  to  the  court, 
and  a  judgment  by  default  in  favor  of  the  appellant  will  not 
be  held  void  upon  writ  of  error,  for  want  of  such  an  amend- 
ment of  the  record.2 

§  771.  Notice  of  appeal  — What  is  not  a  waiver  of  such 
notice,  nor  a  general  appearance  —  Missouri.  —  In  Mis- 
souri it  is  necessary  in  case  of  an  appeal  from  the  judgment 
of  a  justice,  that  the  appellant  should  cause  to  be  served  on 
the  appellee  a  notice  of  appeal,  and  although  acts  done  in 
open  court  equivalent  to,  or  constituting  a  general  appear- 
ance, will  be  regarded  as  a  waiver  of  such  notice,  the  ac- 
knowledgment by  appellee's  attorneys  of  a  notice,  to  take 
depositions  in  the  case,  is  not  such  a  waiver,  nor  equivalent  to 
a  voluntary  and  general  appearance.  The  knowledge  of  the 
proceedings  of  a  party's  adversary  is  not  notice,  and  it  is  always 
best  to  follow  the  rule  instead  of  relying  upon  equivalents.8 

§  772.  What  is,  and  what  is  not  sufficient  service  of 
notice  of  appeal  —  Missouri.  —  In  Missouri,  it  is  necessary 

1  Fink  v.  Disbrew,69  I1L  76;  Boyd  v.  Bracker,  81  111.  297;  Allen  v.  City  of  Mon- 
month,  37  111.  378. 

2  Fink  v.  Disbrew,  supra, 

8  Glnok  v.  Dlebold,  1  Mo.  App.  266.    See,  also,  McClurg  v.  Willard,  5  Watts,  27! 
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for  an  appellant  to  give  notice  of  appeal  if  taken  on  a  day 
subsequent  to  its  rendition,  and  that  notice  must  be  given 
at  least  ten  days  before  the  term  of  the  court  at  which  the 
case  is  triable.  If  notice  is  not  given  before  the  second 
term  thereafter,  such  failure  will  authorize  an  affirmance  of 
the  judgment,  and  it  is  not  sufficient  diligence  in  the  pros- 
ecution of  his  appeal,  for  the  appellant  to  serve  notice  of 
the  appeal  only  two  days  before  the  case  is  set  for  trial,  and 
file  the  notice  and  proof  four  days  after  a  motion  had  been 
made  no  affirm  the  judgment,  and  all  this  during  the  second 
term  after  the  rendition  of  the  judgment  by  the  justice.1 

§  773.  Appeal  — Bond — What  Is  the  obligation  of  an 
appeal  bond — 'New  York.  —  And  in  New  York  it  is  held 
that  when  an  appeal  is  taken  from  the  judgment  of  a  jus- 
tice, and  the  case  is  carried  successfully  to  two  or  more 
appellate  courts,  the  obligors  in  the  original  appeal  bond  or  ' 
undertaking,  are  bound  for  the  judgments  rendered  by  each 
of  the  successive  appellate  courts,  and  that  the  judgment 
which  the  surety  undertakes  to  pay,  is  that  which  is  finally 
rendered  against  the  appellant  on  the  appeal.2 

§  774.  Appeal  bond — Essentials  and  conditions  of  — 
Wyoming.  —  The  "  undertaking  "  or  appeal  bond  required 
in  Wyoming,  for  an  appeal  from  the  judgment  of  a  justice 
is,  that  the  appellant  will  prosecute  his  appeal  to  effect; 
that  if  judgment  is  rendered  against  him  on  the  appeal,  or 
his  appeal  be  dismissed,  he  will  satisfy  the  judgment  and 
costs  ;  that  the  appeal  has  not  been  taken  for  delay  ;  that 
it  is  taken  in  good  faith,  believing  that  injustice  has  been 
done.  It  is  necessary  that  the  surety  shall  be  a  resident  of 
the  county  and  a  property  holder,  and  all  this  must  appear 
affirmatively.     It  is  also   necessary  that  the  surety  shall 

l  Brownsville  v.  Rembert,  68  Ho.  80S. 

s  Hamerton  v.  Hay,  65  X.  Y.  880;  Smith  v.  Crouse,  24  Barb.  428;  Gardner  v.  Barney, 
24  How.  Pr.  467 ;  Robinson  v.  Plempton,  26  N.  Y.  484. 
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verify  his  sufficiency  by  affidavit.  Unless  an  appeal  is  taken 
in  strict  conformity  to  these  rales,  it  may  be  dismissed 
upon  motion.1 

§  775.  Appeal  bond  under  control  of  justice  —  Revoca- 
tion of  appeal  bond —  Indiana.  —  In  Indiana  taking  and 
approving  an  appeal  bond  is  a  matter  exclusively  in  the 
hands  of  the  justice,  and  the  appellee  cannot  in  any  manner 
intermeddle  with  it  except  with  the  consent  of  the  justice. 
And  if  before  the  appeal  is  consummated,  one  of  the  sureties 
on  the  appeal  bond  gives  notice  to  the  justice  equivalent  to 
a  revocation  of  authority  for  its  delivery,  such  notice  will 
operate  to  release  the  suret/.* 

§  776.  Appeal  must  be  duly  taken  —  Judgment  will 
not  be   reviewed  on    petition  to    judge  —  Wyoming. — 

In  Wyoming,  as  elsewhere,  the  mode  of  proceeding  to  obtain 
a  reversal  of  a  judgment  of  a  justice  is  prescribed  by  law 
and  must  be  followed  to  effect  that  object.  And  a  review 
or  reversal  of  a  judgment  cannot  be  obtained  by  a  peti- 
tion to  a  judge  of  a  district  court,  although  the  judgment 
of  the  justice  be  manifestly  erroneous.8 

§  777  Appeal  bond  — Rules  as  to  security  for  an  ap- 
peal —  Supersedeas — Vermont.  —  It  is  required  in  all  the 
States  that  parties  appealing  from  the  judgment  of  a  justice 
must  give  security,  usually  in  the  shape  of  an  appeal  bond 
or  recognizance.  In  Vermont  it  is  held  that  unless  the 
statutory  security  be  given  at  the  time  the  appeal  is  taken, 
there  is  no  appeal  and  the  rights  of  the  opposite  party  are 
wholly  unaffected  by  the  proceeding,  the  judgment  remans 
in  full  force,  and  an  execution  may  be  taken  out  at  any  time 
at  which  it  could  have  been  issued  if  no  appeal  had  been 

l  Jenklna  v.  Cheyenne,  1  Wyo.  287. 
s  Covert  v.  8hirk,  58  Ind.  264. 
*  Ivansen  v.  Pease,  1  Wyo.  177. 
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contemplated  at  all.  In  applying  this  principle  the  court 
held  that  where  there  had  been  an  attachment,  property 
seized  and  a  receipt  given,  judgment  rendered,  appeal 
prayed  for  and  granted  but  no  security  given,  that  there 
was  no  supersedeas,  that  the  plaintiff  had  a  right  to  take 
out  execution,  and  that  the  receiptors  had  a  right,  if  he  did 
not  take  in  execution  the  property  for  which  they  were 
bound  within  thirty  days  after  the  renditiou  of  the  judg- 
meni,  to  be  discharged  from  their  liability.1 

§  778.  Appeal  bonds  —  What  they  need  not  recite  — 
Texas.  —  Bonds  are  of  course  required  of  the  party  appeal- 
ing from  the  judgment  of  a  justice  but  it  is  not  necessary 
that  the  appeal  bond  should  show  that  a  final  judgment  was 
rendered  nor  the  anjount  of  the  judgment.  For  these 
things  the  appellate  court  will  look  not  to  the  appeal  bond 
but  to  the  transcript  from  the  justice's  docket.  It  is  essen- 
tial that  the  appeal  bond  shall  apply  to  the  judgment  ap- 
pealed from,  that  is  a  matter  of  identification  and  descrip- 
tion. It  must  state  distinctly  the  name  of  the  case,  the 
names  of  the  parties,  the  number  of  the  cause,  the  date  of 
the  judgment,  who  recovered  the  judgment,  against  whom  it 
was  rendered,  and  the  nature  of  the  recovery.  All  these 
are  essential  to  so  describe  the  judgment  that  it  can  be 
identified.9 

§  779.  Appeal  —  Security  must  be  given  when  anew 
trial  is  sought  and  a  stay  of  execution  —  Otherwise  if  no 
new  trial  is  demanded— New  York. — In  New  York  it 
has  been  held  that  in  cases  in  which  under  the  code  of  that 
State  (§  352),  the  appellant  is  entitled  to  a  new  trial  in  the 
appellate  court,  he  must  give  the  security  required  by  law 
or  his  appeal  may  be  dismissed,   although  the  appellate 


1  Bass  v.  Gar,  51  Vt.  581. 

*  Christian  v.  Crawford,  60  Tex.  45;  Re  O'Hara,  60  Tex.  179;  Hollis  v.  Border,  10 
Tex.  277;  Smith  v.  Cheatham,  12  Tex.  87;  Herndon  v.  Bremond,  17  Tex.  432. 
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court  may,  in  its  discretion,  accept  security  nunc  pro 
tunc.  In  other  appeals,  however,  in  which  a  new  trial  is 
not  demanded,  it  is  not  essential  to  the  validity  of  the  ap- 
peal that  the  security  be  given.  It  is,  however,  necessary 
to  obtain  a  stay  of  execution.1 

§  780.  Appeal — No  security  for  required,  but  it  is 
required  for  suspension  of  execution — Discretion  of 
justice  —  Recordari  —  North  Carolina. — In  North  Caro- 
lina it  is  the  law  that  no  security  for  costs  is  required  upon 
an  appeal  from  the  judgment  of  the  justice,  but  security  is 
required  for  a  suspension  of  execution  pending  the  appeal. 
The  sufficiency  of  the  security  offered  by  a  would-be  appel- 
lant is  a  matter  for  the  judicial  discretion  of  the  justice,  and 
if  it  is  honestly  and  fairly  exercised  on  the  question,  his 
ruling  cannot  be  reviewed  by  the  judge  of  the  superior  court 
upon  an  application  for  an  order  for  a  recordari  and  a  super- 
sedeas.* - 

§  781.  Poor  person  —  Where  he  cannot  appeal  with- 
out filing:  an  appeal  bond  —  Indiana.  —  lu  Indiana  there 
is  the  usual  provision  in  favor  of  poor  persons  as  litigants, 
but  it  is  held  that  although  a  poor  person  may  prosecute  a 
suit  without  giving  security  for  costs,  and  may  have  an  at- 
torney assigned  to  him,  who  shall  serve  without  fee  or  re- 
ward, there  is  no  authority  in  the  law  for  giving  him  an 
appeal  from  the  judgment  of  a  justice  without  an  appeal 

bond.8 

« 

§  782.  Amendment  —  Appeal  bond  maybe  amended  — 
Colorado.  —  In  Colorado  when  an  appellant  from  the 
judgment  of  a  justice  has  filed  an  appeal  bond,  and  the  dis- 
trict court  adjudges  it  to  be  insufficient,  he  is  entitled  upon 

1  Lake  v.  KeU,  18  Abb.  Pr.  (N.  8.)  37 

2  Sieadman  v.  Jones,  tifi  X.  C.  389. 

3  State  v.  Delano,  37  Ind.  249. 
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application  to  file  an  amended  bond,  and  to  a  reasonable  time 
to  procure  and  file  it,  and  it  is  error  for  the  district  court  to 
dismiss  the  appeal  for  want  of  such  a  bond  if  an  offer  is 
made  to  procure  and  file  it.1 

• 

§  783.  Appeal  bond — Procedure  for  appeal  —  Dis- 
missal of  appeal  —  Ohio.  —  In  Ohio  a  party  desiring  to  ap- 
peal from  the  judgment  of  a  justice  must  give  an  appeal 
bond  (called  in  that  State  an  undertaking),  with  security 
and  upon  the  conditions  usual  in  bonds  of  that  character. 
To  secure  and  perfect  his  appeal  he  must,  also,  within  thirty 
days  file  in  the  appellate  court  a  transcript  of  the  judg- 
ment and  other  papers  in  the  cause.  He  must  not  do  one  of 
these  things  and  leave  the  other  undone,  for  if  he  gives  the 
undertaking,  as  required  by  law,  but  fails  to  file  the  tran- 
script within  the  time  limited,  he  forfeits  his  appeal,  which 
may  be  dismissed  upon  the  application  of  the  appellee, 
after  he  has  filed  the  transcript.  Unless  he  does  so  at  the 
next  term  of  the  court  after  the  expiration  of  the  thirty 
days),  he  cannot  enforce  the  undertaking  against  the  ap- 
pellant, but  the  justice  may  issue  execution  upon  the  judg- 
ment in  his  court  as  if  no  such  appeal  had  been  taken  or 
applied  for.* 

§  784.  Appeal  —  What  is  the  test  of  an  appeal — Mis- 
sissippi. —  In  Mississippi  it  is  the  execution  of  the  bond 
which  is  the  test  of  an  appeal  from  the  judgment  of  a  jus- 
tice. When  a  judgment  was  rendered  against  three  de- 
fendants, one  of  whom  submitted  without  further  action, 
two  executed  an  appeal  bond,  and  one  of  them  made  the 
affidavit ;  it  was  held  that  both  of  them  were  entitled  to  the 
lienefit  of  the  appeal,  and  the  original  judgment  stood  in  full 
force  against  the  one  who  took  no  steps  to  relieve  himself.8 

l  Gardener  v.  Dunn,  1  Colo.  1.    See,  also,  School,  etc.,  v.  Erskine,  1  Colo.  867. 
t  Gimperlinjc  v.  Hayes,  40  Ohio  St.  1U. 
3  Rebate  v.  Weiler,  52  MUs.  399. 
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§  785,  Appeal  — Bond  required  — What  is  the  obliga- 
tion of  the  sureties  —  Arkansas.  —  In  Arkansas,  if  a  party 
appeals  from  the  judgment  of  a  justice  and  obtains  a  super- 
sedeas of  the  execution,  he  must,  of  course,  file  an  appeal 
bond  with  sufficient  sureties.  The  obligation  of  these  sure- 
ties is  such  that  they  become  parties  to  the  appeal,  bound 
to  perform  the  judgment  of  the  appellate  court,  are  entitled 
to  no  further  notice,  and  have  a  right  to  appear  and  pre- 
vent the  affirmance  of  the  judgment  of  the  justice,  if  they 
can.  Being  thus  parties  to  the  action,  the  appellate  court 
upon  affirming  the  judgment,  or  upon  a  trial  de  novo,  may 
well  render  judgment  against  the  sureties  in  the  appeal 
bond  without  notice  or  process.1 

§  786.  Appeal  —  Procedure  as  to  filing:  transcript  in 
civil  cases  —  Rule  in  criminal  cases  —  Mandate  requir- 
ing Justice  to  perforin  his  duty  —  Indiana.  —  In  a  civil 

case  it  is  incumbent  upon  a  party  appealing  to  procure  and 
file  his  transcript  in  the  appellate  court.  In  a  criminal  case 
the  convicted  party  must  only  ask  an  appeal  and  file  a 
proper  recognizance.  This  is  all  the  statute  (of  Indiana) 
requires  of  him  to  entitle  him  to  the  benefit  of  an  appeal. 
It  is  then  the  duty  of  the  justiee  to  make  out  the  transcript 
and  file  it  with  the  papers  in  the  office  of  the  clerk.  And  if 
he  fails  to  do  so  he  may  be  compelled  to  perform  his  duty 
by  mandate  from  the  appellate  court,  and  his  delay  to  trans- 
mit the  transcript  and  the  papers  in  no  degree  impairs  the 
defendant's  right  of  appeal,  which  under  these  circum- 
stances may  be  taken  after  the  time  limited  by  the  statute.* 

§  787.  The  return  transcript  of  Justice  need  not  in- 
clude the  summons  —  What  the  return  must  however 
show — Xew  York.  —  In  New  York  it  is  not  necessary  that 

1  Callahan  v.  8aleakir,  29  Ark.  216. 

2  State  v.  Cressinger,  88  Ind.  499.  ' 
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the  return  of  the  justice  to  the  appellate  court  should  in- 
clude the  summons  and  the  return  of  the  officer  of  service 
upon  it.  It  is  sufficient  if  it  be  shown  by  the  return  that 
the  summons  was  served  upon  the  defendant,  by  whom  and 
when.1 

§  788.  Acceptance  of  appeal  bond  prima  fade  evidence 
of  appeal  granted  —  Amendment  of  transcript — Ten- 
nessee.—  In  Tennessee  it  is  the  law  that  the  filing  an  ac- 
ceptance of  an  appeal  bond  is  prima  facie  evidence  that  an 
appeal  was  prayed  and  granted,  although  that  fact  does  not 
otherwise  appear  in  the  transcript.  The  presumption, 
however,  may  be  rebutted  by  proof  that  the  appeal  was  not 
in  fact  prayed  for  and  granted  within  the  time  prescribed 
by  law.  The  justice  in  case  of  such  an  omission  may  be 
permitted  to  amend  his  transcript,  and  the  appeal  is  good 
although  the  bond  was  filed  and  accepted  after  the  appeal 
wa8  granted.' 

§  789 .  Appeal  — -  Delay  that  will  validate  It  —  Laches — 

Pennsylvania.  —  In  Pennsylvania  it  is  the  law  that  a  party 
waives  his  right  to  quash  an  appeal  from  a  justice  by  ac- 
quiescence in  it.  And  this  may  be  inferred  from  delay  as 
well  as  from  other  acts.  A  delay  until  the  third  term  of 
the  court  taken  with  the  act  of  appearing  to  the  appeal,  and 
receiving  pleas  without  objection,  waived  the  right  to  quash 
the  appeal  on  account  of  defects  in  its  form.8 

m  §  790.  Appeal — When  It  Is  complete  and  when  the  power 
of  the  justice  over  the  record  ceases  —  Kansas.  —  An  ap- 
peal from  a  justice  to  the  circuit  or  district  court  is  complete 
when  the  appeal  bond  has  been  filed  and  approved.  There- 
after the  justice  has  no  control  of  the  case,  he  can  make  no 


l  Avery  v.  Woodbeck,  5  Lane.  498. 

*  McCarrer  v.  Jenkins,  2  Heiak.  029. 

*  Delaware,  etc,  Co.  v.  Loftus,  71  Penn.  418. 
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further  order  nor  in  any  respect  alter  the  record .  His  only 
remaining  duty  is  ministerial,  to  make  out  the  transcript  of 
the  record  as  it  stood  when  the  appeal  bond  was  filed,  and 
transmit  it  to  the  appellate  court.  If,  therefore,  a  justice 
after  an  appeal  has  been  prayed  and  an  appeal  bond  filed 
and  approved,  alters  the  record  in  any  manner,  such  altera- 
tion is  invalid  and  the  justice  may  be  required  to  send  up  a 
transcript  of  the  record  as  it  stood  when  the  appeal  bond 
was  filed.1 

§  791.  Appeal  —  When  perfected  the  lower  court  loses 
and  the  higher  court  acquires  Jurisdiction  — What  perfects 
an  appeal  —  Illinois. — In  some  of  the  States  there  are  more 
than  one  court  to  which  appeals  from  the  judgment  of  a 
justice  may  be  taken,  and  when  one  party  appeals  to  one 
court,  and  the  other  to  another  court  there  would  apparently 
follow  a  conflict  of  jurisdiction.  The  danger  of  this  how- 
ever is  more  apparent  than  real,  because  of  the  well  settled 
rule  that  when  there  are  two  courts  of  concurrent  jurisdic- 
tion, that  which  first  obtains  cognizance  of  a  case  retains  it 
and  the  other,  although  a  tribunal  of  higher  grade  and  more 
general  jurisdiction,  must  give  way.  All  cases  of  such 
conflict  resolve  themselves  into  the  question;  which  of 
the  two  courts  first  had  jurisdiction  of  the  appeal?  and 
that  depends  upon  the  further  question;  what  is  it  that 
perfects  an  appeal  ?  for  as  soon  as  the  appeal  is  perfected 
the  lower  court  loses  and,  eo  instante,  the  higher  court  ac- 
quires jurisdiction  of  the  cause  which  thereafter  is  pending 
in  that  court.9  In  Illinois,  the  filing  of  an  appeal  bond  with 
the  justice  and  his  approval  of  it  perfects  the  appeal.*  If  he 
does  not  transmit  the  bond  to  the  appellate  court,  its  juris- 
diction is  not  thereby  impaired,  for  the  justice  may  be  com- 

l  Sattle  v.  Bowers,  31  Kan.  433. 

«  Aldrich  v.  Polo,  8  111.  App.  4ft;  Owens  v.  McKethe,  10  111.  79;  Reynolds  ».  Perry, 
10  111.  534. 

*  Aldrich  v.  Polo,  mtpra;  Little  v.  Smith,  5  111.  400. 
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pelled  to  discharge  his  duty  in  this  respect.1  And  if  the 
appellant,  being  a  city,  county,  or  other  corporation,  is 
exempt  by  statute  from  the  necessity  of  giviug  bond,  the 
allowance  of  its  prayer  for  an  appeal  by  the  justice  perfects 
the  appeal.  When  the  appellant  has  selected  his  court,  if 
he  has  any  option,  and  perfected  his  appeal,  the  appellee 
must  needs  follow,  and  if  he  chooses  to  appeal  himself, 
must  appeal  to  the  same  court.8 

§  792.  Appeal  —  Practice  —  The  duty  of  justice  in  case 
of  an  appeal  —  Transcript — Arkansas.  — In  Arkansas,  it 
it  is  the  law  that  when  an  appeal  is  taken  from  the  judg- 
ment of  a  justice  it  is  his  duty  to  file  in  the  office  of  the 
Circuit  Court  on  or  before  the  first  day  of  the  next  term,  a 
transcript  of  the  entries  made  by  him  in  his  docket,  to- 
gether with  all  process  and  papers  relating  to  the  suit,  and 
it  is  incumbent  on  the  appellant  to  see  that  this  is  done  and 
that  the  cause  is .  placed  on  the  docket.  If  he  fails  to  do 
this,  or  otherwise  to  prosecute  his  appeal  to  effect,  the  cir- 
cuit court  may,  in  its  discretion,  affirm  the  judgment  of  the 
justice.8 

§  793.  Amendment  —  May  be  compelled  by  rule  and 
attachment  in  case  of  error  in  transcript  sent  up  by  justice 
on  appeal  —  Missouri.  —  In  Missouri  when  an  appeal  has 
been  taken  from  the  judgment  of  a  justice  and  it  appears 
that  the  transcript  which  he  has  retained  is  substantially 
erroneous  and  defective,  the  court  may  by  rule  and  attach- 
ment compel  him  to  amend  it,  and  in  such  case  it  is  the 
duty  of  the  justice  to  send  up  a  faithful  transcript  of  all  the 
entries  in  his  docket,  and  all  the  process  and  other  papers 
filed  in  the  suit.  He  can  not,  however,  alter  or  amend  any 
of  his  docket  entries  in   making  such  return.     It  is  very 

1  Little  v.  Smith,  tupra, 
t  Aldrich  v.  Polo,  tupra. 
*  Smith  v.  Allen,  31  Ark.  288;  MoGehee  v.  Carroll,  81  Ark.  550. 
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questionable  whether  he  can  at  any  time  after  the  day  of 
entering  judgment  has  passed,  make  any  alterations  or  cor- 
rections without  the  consent  of  all  the  parties.  It  is  held 
to  be  too  dangerous  a  practice  to  allow  justices  to  make 
nunc  pro  tunc  entries.1 

§  794.  Amendment  — Allowed  upon  an  imperfect  ap- 
peal—  Pennsylvania.  — It  sometimes  happens  that  the  ap- 
plication to  a  justice  for  an  appeal  from  his  judgment  is 
irregular  and  the  papers  executed  by  the  appellant  and  his 
surety  are  defective.  In  such  case  it  is  competent  for  the 
justice,  if  the  appeal  has  been  taken  in  good  faith,  and 
within  the  time  prescribed  by  law,  to  allow  the  defect  to  be 
amended  and  the  appeal  perfected  if  it  produces  no  delay, 
and  does  the  other  party  no  injury,  for  the  law  favors  the 
right  of  appeal,  especially  in  those  States  in  which  a  trial  of 
the  case  by  jury  can  only  be  obtained  by  an  appeal.8 

§  795.  Appeal  —  Transcript  —  Amendment  of  maybe 
compelled  by  rule  and  mandamus  —  New  Jersey. — In 

New  Jersey  it  is  the  law  that  if  a  party  appeals  from  the 
judgment  of  a  justice,  and  the  justice  has  failed  to  certify 
his  transcript,  the  court  of  common  pleas  to  which  the  case 
has  been  taken  by  appeal  should  grant  a  rule  upon  the  jus- 
cite  to  amend.  If  that  court  refuses,  it  may  be  compelled 
by  mandamus  to  do  so,  and  to  reinstate  the  cause  if  it  has 
been  dismissed.8 

§  796.  Sundays  and  holidays  —  A  rule  on  that  sub- 
ject—  Missouri.  — The  rule  concerning  the  intervention  of 
Sunday  within  the  period  limited  for  the  perfecting  of  ap- 
appeals  is  thus  stated  in  a  Missouri  case.     The  rule  being 


i  Norton  v.  Porter,  63  Mo.  345;  People  v.  Delaware  Common  Pleas,  18  Wend.  858; 
Watson  v.  Davis,  19  Wend.  371;  Barton  v.  McGregor,  4  Ind.  050;  Young  v.  Romnetl 
5  Hill,  60. 

S  Womelsdorff  v.  Heifner,  104  Pa.  St.  1. 

8  Hockenbury  v.  Alpaagh,  S4  N.  J.  L.  348. 
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that  the  appeal  must  be  taken  within  six  days,  a  Sunday  in- 
tervening must  be  counted  as  one  of  the  six  days,  for  when 
the  law  says  "six,"  it  does  not  mean  seven.  Sunday  in 
this  connection  is  not  a  dies  non.  The  words  of  the  statute 
prescribing  the  number  of  days  allowed  for  an  appeal  are 
general  and  must  receive  a  general  construction,  and  no 
exceptions  are  allowed,  except  such  as  may  be  enumerated 
in  the  act,  or  in  acts  in  pari  materia.1 

§  797.  Appeal — When  not  lost  by  negligence  of 
Justice  —  When  mandamus  an  available  remedy  — 
Georgia.  —  It  is  unreasonable,  and  therefore,  illegal  for 
the  neglect  and  delay  of  a  justice  to  be  permitted  to  impair 
the  rights  of  a  party  to  an  action,  unless  that  party  either 
authorized  the  neglect  and  delay,  or  subsequently  sanctioned 
it.  And,  therefore  ,  if  a  justice  whose  duty  it  is  to  file  the 
appeal  papers  in  the  appellate  court  at  least  ten  days  be- 
fore the  next  term  of  the  court,  shall  fail  to  discharge  his 
duty  in  this  respect,  the  appeal  should  not,  on  that  account 
be  dismissed.  The  provision  for  transmitting  the  papers  is 
directory  to  the  justice,  and  the  remedy  available  to  either 
party  to  the  action  is  a  mandamus  to  compel  him  to  perform 
his  duty.2 

§  798.  Appearances  by  appellant  from  judgment  by 
default,  cures  defects  of  process,  and  gives  jurisdic- 
tion—  Mississippi.  —  A  judgment  by  default  rendered  in 
a  justice's  court  upon  a  return  of  personal  process  proper 
and  correct  upon  its  face,  is  not  a  nullity  although  it  may 
have  been  in  fact  irregularly  rendered.  And  if  in  such  a 
case  the  defendant  appeals  and  appears  in  the  circuit  court, 
he  thereby  gives  that  court  jurisdiction,  and  as  the  case  is 
there  triable  de  novo,  the  imperfection  in  the  process  in 
the  court  below  is  wholly  immaterial.3 

l  Patchin  v.  Bonsack,  52  Mo.  431. 

s  RoblBon  v.  Medlock,  69  Ga.  59& 

*  Mobile,  etc.,  Co.,  v.  Dale,  61  Miss.  206. 
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§  799.  Appeal  —  How  to  be  taken  from  a  judg- 
ment rendered  by  default  —  Proceedings  prescribed  — 
Missouri. — In  Missouri  it  is  necessary  to  secure  an  appeal 
from  a  default  judgment  rendered  by  a  justice,  to  apply  to 
the  justice  within  ten  days  after  the  rendition  of  the  judg- 
ment to  set  aside  the  judgment.  If  the  application  is  re- 
fused, then  the  party  desiring  an  appeal  must  apply  for  it 
and  file  his  bond  in  accordance  with  the  statute.  If  by 
sickness  or  absence  of  the  justice,  the  party  is  prevented 
from  taking  the  necessary  steps  to  obtain  an  appeal,  within 
the  time  prescribed  by  law,  the  party  must  make  applica- 
tion to  the  circuit  or  other  court  having  jurisdiction  of  the 
appeal,  for  a  rule  upon  the  justice  requiring  him  to  allow  the 
same,  and  in  that  way  and  in  no  other  can  an  appeal  be  ob- 
tained after  the  time  has  elapsed,  within  which  a  party  is 
required  to  move  to  set  aside  a  default.1 

§  800.  Appeal — Must  be  regularly  taken  —  Wbat  is 

* 

not  an  equivalent  —  North  Carolina.  —  In  North  Carolina 
parties  desiring  to  appeal  from  the  judgments  of  justices, 
must  follow  the  plain  and  simple  requirements  of  the  stat- 
ute for  perfecting  appeals,  and  neglect  of  them  will  not  re- 
ceive the  indulgence  of  the  courts.  Hence,  a  request  made 
by  a  party  to  the  justice,  two  weeks  before  the  day  of  trial, 
that  if  there  should  be  a  decision  against  him,  the  justice 
would  enter  an  appeal  for  him,  was  held  to  be  by  no  means 
equivalent  to  an  actual  appeal,  and  did  not  entitle  the  would- 
be  appellant  to  the  benefit  of  such  an  appeal,  and  therefore 
the  appeal  so  entered  by  the  justice  in  pursuance  of 
the  request  was  properly  dismissed.9  But  in  a  later 
case  in  the  same  State,  it  was  held  that  if  both  parties 
are  present  at  the  trial,  and  the  defendant  not  being  able 
or  disposed  to  await  its  conclusion,  gives  notice  of  appeal, 


1  Pearson  v.  Carson,  89  Mo.  669. 
S  Green  v.  Hobgood,  74  N.  0. 284. 
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in  case  judgment  shall  be  rendered  against  him,  both  to  the 
justice  and  the  plaintiff,  he  is  entitled  to  the  benefit  of  the 
appeal.  And  it  is  a  good  excuse  for  not  filing  his  bond  that 
the  justice  through  ignorance  declined  to  accept  it  when  de- 
fendant offered  to  give  the  prescribed  obligation.1 

{801.  Surety  —  An  appeal  bond  given  by  two  appel- 
lants may  bold  either  or  both  liable  to  him  if  he  is  com- 
pelled to  pay — Kansas. — Appeals  being  often  taken  in 
justices'  courts,  it  may  be  proper  to  notice  here  a  recent 
ruling  on  the  obligation  and  construction  of  appeal  bonds. 
It  is  very  well  settled  that  when  one  party,  at  the  request  of 
another,  enters  into  a  contract  or  assumes  a  liability  as 
surety  for  him,  the  law  implies  a  promise  of  indemnity 
against  any  loss  which  may  thereby  be  incurred.2  There- 
fore, upon  an  appeal  from  the  judgment  of  a  justice,  if  two 
appellants  give  a  bond  with  a  single  security,  and  in  the 
appellate  court  judgment  is  rendered  against  one  appellant 
and  in  favor  of  the  other,  and  the  surety  is  compelled  to 
pay  the  judgment,  he  can  recover  against  the  successful  ap- 
pellant as  well  as  against  the  other,  and  if  the  money  cannot 
be  made  out  of  the  latter,  the  former  may  be  compelled  to 
pay.  An  appeal  bond  is  a  security  for  the  payment  of  any 
judgment  rendered  against  the  defendants,  or  either  of 
them,  and  the  surety  having  signed  it  at  the  request  of  both, 
is  entitled  to  indemnity  from  either  or  both.8 

§  802.  Appeal  —  Granted  by  appellate  court  when, 
and  under  what  circumstances  —  What  is  not  a  proper 
case  —  Indiana.  —  In  Indiana  an  appeal  may,  in  proper 
cases,  be  granted  by  the  appellate  court  more  than  thirty 
days  after  the  rendition  of  the  judgment  by  the  justice. 
An  appellant,  however,  does  not  make  out  a  proper  case  if 

i  Bichardson  v.  Debanm,  75  N.  C.  890. 

*  Cotton  v.  Alexander,  32  Kan.  339;  Konitzy  v.  Myers,  49  N.  T.  571;  Greer  v. 
McCarter,  5  Kan.  22 ;  Water  Power  Co.  v.  Brown,  23  Kan.  675. 
3  Cotton  v.  Alexander,  tupra. 
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he  shows  by  affidavit  that  he  paid  the  costs  to  the  justice  as 
soon  as  he  heard  the  judgment  by  default  had  been  ren- 
dered against  him,  that  he  supposed  the  default  had  been 
set  aside,  and  was  waiting  for  the  justice  to  fix  a  time  for 
the  trial ,  and  that  he  was  not  aware  that  the  default  had  not 
been  set  aside  until  the  day  he  made  the  affidavit.  In  all 
this  the  appellant  does  not  show  that  he  was  prevented  from 
taking  the  appeal  within  sixty  days  "  by  circumstances  not 
under  his  control."  And  in  that  State  a  justice  is  not  au- 
thorized to  set  aside  a  default  except  upon  motion,  as  well 
as  upon  payment  of  all  costs.1 

§  803.  Appeal — Payment  of  fee  for,  not  jurisdic- 
tional —  Return  of  the  justice  necessary  to  give  appel- 
late court  jurisdiction  —  Michigan. — In  Michigan  it  is 
the  law  that  a  party  desiring  to  take  an  appeal  from  the 
judgment  of  a  justice  must  pay  the  justice  a  fee  of  one 
dollar.  This  payment  is  not  a  jurisdictional  fact,  because 
the  justice  may  waive  its  payment  and  make  the  proper 
return  without  it.  If,  however,  the  fee  is  not  paid,  nor  its 
payment  waived,  the  justice  is  not  obliged  to  make  a  return 
to  the  circuit  court,  but  may  go  on  and  issue  execution  as  if 
no  appeal  had  been  contemplated  at  all.  And  unless  he 
makes  his  return,  the  circuit  court  can  obtain  no  jurisdiction 
of  the  cause,  but  may  inquire  into  the  facts,  ascertain  whether 
the  appellant  has  paid,  and  whether  the  justice  is  in  default, 
and  in  proper  cases  compel  him  to  make  a  return  or  otherwise 
perform  his  duty.  And  the  circuit  court  may,  upon  an  affi- 
davit, require  the  justice  to  state  the  facts  officially,  and 
while  outside  testimony  cannot  be  received  in  antagonism  to 
the  justice's  showing,  his  statement  must  be  responsive  to 
the  allegations  of  the  affidavit.  If  he  returns  the  facts 
falsely,  he  may,  in  proper  cases,  be  made  responsible  iu  a 
proceeding  appropriate  for  that  purpose.' 

l  Sample  v.  Gilbert,  46  Ind.  444. 

*  People  v.  Judge,  etc.,  29  Mich.  487. 
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§  804.  Appeal  —  May  be  either  general  or  special  — 
The  latter  must  not  be  taken  on  errors  of  fact  — 
Michigan.  —  In  Michigan  an  appeal  may  be  either  general 
or  special,  if  the  latter,  the  reasons  therefor  must  be  as 
signed  in  the  affidavit,  and  among  them  must  not  be  included 
errors  of  fact.  In  an  appeal  of  this  character  the  error 
assigned  was  that  the  officer's  return  of  personal  service  was 
false,  in  that  the  only  service  of  the  summons  was  the  leav- 
ing by  the  officer  at  the  defendant's  place  of  business,  of  an 
alleged  copy  of  the  writ.  The  justice  made  a  return  to  the 
appeal  that  the  officer's  return  was  in  due  form.  The  error 
assigned  was  held  to  be  an  error  of  fact,  which  could  not 
authorize  a  special  appeal.  It  seems,  however,  that  upon  a 
special  appeal  the  circuit  court,  after  overruling  the 
special  appeal,  may  take  cognizance  of  the  case  and  order  a 
trial  by  jury  upon  the  merits.1 

§  805.  Special  appeal  on  account  of  objections  to  the 
jurisdiction  —  Proceedings  in  such  a  case  —  Michigan.  — 

In  Michigan  if  a  party  takes  exception  to  the  jurisdiction 
of  the  justice,  he  may  take  a  special  appeal.  And  if  he 
does  so  he  is  not  confined  to  the  objections  that  he  has 
made  upon  his  special  appearance  before  the  justice,  but 
may  avail  himself  of  any  that  he  has  embodied  in  his  affida- 
vit for  the  special  appeal.  And  if  the  record  of  the  justice 
shows  that  the  party  appeared  before  the  justice,  specially, 
for  the  purpose  of  making  an  objection  to  the  jurisdiction,  it 
will  be  presumed  that  he  made  it,  and  if  the  record  is  silent 
as  to  the  disposition  made  by  the  justice  of  the  motion,  it 
will  be  presumed  that  he  overruled  it,  if  he  went  on  with 
the  cause.  And  it  is  not  necessary  for  a  party  to  appear 
before  a  justice  to  make  an  objection  to  his  jurisdiction. 
He  can  make  the  objection  by  special  appeal  before  the  cir- 
cuit court.2 

l  Symbnrner  v.  Jenklnson,  50  Mich.  488. 
*  Wright  v.  Bussell,  19  Mich.  846. 
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§  806.  Practice — "When  a  complete  transcript  is  not  fur- 
nished upon  appeal,  its  transmission  by  the  justice  may 
be  compelled  —  What  is  not  a  proper  remedy  —  Wiscon- 
sin. —  When  an  appeal  taken  from  the  judgment  of  a  jus- 
tice is  in  the  nature  of  a  certiorari,  or  in  any  case  in  which, 
in  the  appellate  court,  the  case  is  to  be  heard  upon  a  tran- 
script of  the  evidence  taken  before  the  justice,  and  it  be- 
comes his  duty  to  transmit  to  the  appellate  court  the 
transcript  of  the  proceedings  and  evidence,  it  is  not  essen- 
tial that  he  should  certify  that  the  transcript  contains  aU 
the  evidence  in  the  case.  The  transcript  should  contain  all 
the  evidence,  and  it  will  be  presumed  that  it  does  contain  it 
until  the  contrary  appears.  If  the  return  is  insufficient  or 
uncertain,  the  party  may  proceed  in  the  appellate  court  in 
the  manner  prescribed  by  the  statute,  to  procure  a  correct 
return  and  a  complete  transcript,  but  he  cannot  forego  this 
course,  and  expect  relief  by  appealing  to  the  supreme 
court.1 

§  807.  Appeal  —  When  upon  questions  of  law  —  Bole 
and  practice  as  to  evidence  and  practice  of  justice  — 
Minnesota.  —When  an  appeal  is  taken  from  the  judgment 
of  a  justice  upon  questions  of  law  alone  under  the  statutes 
of  Minnesota,  it  is  the  duty  of  the  justice  upon  the  request 
of  either  party  to  return  a  transcript  of  all  the  evidence 
given  upon  the  trial.3  The  request  is  necessary  to  impose 
this  duty  upon  the  justice,  and  if  it  does  not  appear  that 
such  a  request  was  actually  made,  and  it  is  not  affirma- 
tively shown  by  the  justice's  return  and  certificate  that  all 
the  testimony  was,  in  fact,  returned,  it  will  be  presumed 
that  sufficient  proof  was  adduced  before  the  justice  to  sus- 
tain his  judgment.8 

l  Bruins  v.  Downey,  51  Wis.  ISO. 
a  Stats.  Minn.  (1878),  on.  65,  tit.  8,  f  116,  p.  698. 

8  Hinds  v.  American,  etc,  Co.,  24  Minn.  96.    Bee,  also,  Payson  •.  Everett,  IS  Minn. 
816. 
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§  808.  Appeal  —  Or  new  trial  —  Mast  be  applied  for 
within  the  time  limited  by  statute  —  South  Carolina.  — 

The  judicial  powers  of  justices  are  all  of  statutory  origin, 
and  the  functions  and  jurisdiction  of  justices'  courts  are 
strictly  limited  by  the  laws  which  create  those  tribunals. 
This  principle  applies  as  well  to  matters  of  procedure  and 
practice  as  to  matters  of  jurisdiction.  Hence,  a  new  trial 
was  properly  refused  by  a  trial  justice,  although  a  clear  case 
of  mistake  and  excusable  neglect  was  made  out,  the  appli- 
cation having  been  made  thirty  days  after  the  rendition  of 
the  judgment.  The  statute  limited  the  power  of  the  justice 
to  grant  new  trials  to  cases  in  which  the  application  is  made 
within  five  days  after  the  judgment  was  rendered,  and  such 
a  new  trial  obtained  by  seasonable  application,  or  an  appeal 
taken  within  the  prescribed  period,  are  the  only  modes 
of  relief  from  the  effects  of  errors  committed  by  trial  jus- 
tices.1 


i  Doty  v.  Duval,  19  S.  0.  US. 
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PAET  m. 

Proceedings  in  appellate  courts  —  Trial  de  novo  —  Powers  of 
those  courts  —  limitation  of  their  jurisdiction. 

Section. 

810.  When  and  by  what  means  the  appellate  court  acquires  jurisdic- 

tion. 

811.  Notice  of  appeal  is  the  duty  of  the  clerk  of  the  appellate  court— 

When  that  court  acquires  jurisdiction — Illinois. 

812.  Appeal— Jurisdiction  of  appellate  court  controlled  by  that  of  the 

justice  — Texas. 

813.  What  will  give  jurisdiction  of  the  defendant's  person — Appeal- 

Appearance  —  Arkansas. 

814.  Appeal  —  When  it  operates  as  a  general  appearance  —  Jurisdic- 

tion—  Kansas. 

815.  Appeal  —  When  appellate  court  acquires  control  of  case— Wis- 

consin. 

816.  After  jurisdiction  is  transferred  to  appellate  court,  parties  must 

look  to  that  court  only — Kansas. 

817.  Pleading — If  there  are  no  pleadings  before  the  justice,  there  need 

be  none  in  appellate  court — Illinois. 

818.  Appeal  —  Presumption  In  favor  of  its  regularity  —  Burden  of 

proof — Vermont. 

819.  An  appeal  denudes  the  justice  of  cognizance  and  confers  jurisdic 

Uon  of  the  cause  on  the  appellate  court — Missouri. 

820.  Appeal  supersedes  jurisdiction  of  justice — Judgment  must  be 

rendered  in  appellate  court — Minnesota. 

821 .  Appeal — Vacates  j  udgment — Trial  in  appellate  court  Is  de  novo— 

Illinois. 

822.  After  appeal  granted,  justice  has  no  control  of  his  transcript- 

Missouri. 

823.  Appeal — Judgment  can  not  be  set  aside  and  case  dismissed  by 

justice  after  appeal  taken — Nebraska. 

824.  Appellate  court  limited  by  justice's  numerical  jurisdiction— 

Wisconsin. 

825.  What  questions  can  be  raised  in  appellate  court — New  York. 
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Section. 

826.  Practice  —  Questions  relating  to  parties,  process,  jurisdiction, 

must  be  made  in  justice's  court  or  they  are  waived — New 
York. 

827.  Pleading  —  Attachment — When  general  appearance  in  appellate 

court  is  no  waiver  of  objection  to  attachment — New  York. 

828.  Appeal — Jurisdiction  of  appellate  court  limited  to  numerical 

jurisdiction  of  justice — Exception  to  this  rule  —  Ohio. 

829.  Upon  appeal  circuit  court  restricted  to  numerical  limit  of  justice's 

jurisdiction  —  Missouri. 

830.  Same  subject  continued — Rule  as  to  set-off — Kansas. 

831 .  Same  subject  continued — Nevada. 

832.  Same  subject  continued — Right  of  remittitur — Indiana. 

833.  Same  subject  continued — Michigan. 

834.  Jurisdiction — Where  an  appellate  court  has  a  more  extensive 

jurisdiction  than  the  justice  from  whom  the  case  comes  by 
appeal — Minnesota  —  Queers. 
885.  Same  subject  continued — Wisconsin. 

836.  Appeal — When  judgment  of  justice  is  conclusive  as  to  facts  — 

North  Carolina. 

837.  Appeal — What  cannot  be  brought  into  question  in  appellate 

court — Illinois. 

838.  Abatement — Plea  in,  when  inadmissible  in  appellate  court — 

Indiana. 

839.  The  rendition  of  a  judgment  too  late,  does  not  vacate  the  juris- 

diction of  the  appellate  court  if  the  appeal  is  taken  in  time — 
Quaere  —  Indiana. 

840.  Set-off — Cannot  be  filed  in  appellate  court — Arkansas. 

841.  Pleading— Statement  of  cause  of  action  sufficient  before  the 

justice  is  good  upon  appeal — Michigan. 

842.  Appeal — Practice — When  after  an  appeal  the  appellate  court 

will  act,  without  the  consent  of  the  appellant,  at  the  Instance 
of  the  appellee  —  Illinois. 

843.  Title  to  land — Course  prescribed  when  it  is  involved  in  an 

action  —  Rule  when  title  first  comes  into  question  after  an 
appeal — Indiana. 

844.  Title  to  land— Cannot  be  tried  by  a  justice,  nor  upon  appeal  by 

appellate  court  —  West  Virginia. 

845.  Appeal  bond — Judgment   against  sureties  on,  without  notice 

and  without  process  —  Missouri. 

846.  Proceedings  in  rem — Intervening  persons  become  parties  —  May 

appeal,  each  for  himself,  not  one  for  all  —  Connecticut. 

847.  Appeal  bond — Judgment  against  sureties — Numerical  limitation 

of  jurisdiction  —  Iowa. 
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848.  Surety  in  appeal  bond — May  stand  on  the  very  terms  of  his  con- 

tract—  Ohio. 

849.  Appeal  —  When  a  party  can  demand  a  dismissal  for  want  of  prose- 

cation  by  his  adversary — Illinois. 

850.  Practice  —  Appeal  —  Judgment  without  jurisdiction  set  aside  on 

application  of  appellant — Otherwise  as  to  parties  who  do  not 
appeal — Missouri. 

851.  Appeal — After  dismissal  in  appellate  court,  what  is  necessary  to 

authorize  a  re-instatement  of  cause  —  Wisconsin. 

852.  Upon  appeal  from  justice  irregularities  are  waived  —  Amend- 

ments that  will  be  permitted — Iowa. 
858.  Appeal  —  Abatement — Waiver  of  defect  of  process  by  appeal— 
Alabama. 

854.  Power  of  district  courts  to  allow  amendments  of  pleadings  in 

appealed  cases  —  Minnesota. 

855.  Bight  of  appellee  in  appellate  court  to  move  to  dismiss  case  for 

irregularity  —  Vermont. 

856.  Amendment — Mistakes  in  names  corrected  in  appellate  court— 

Missouri. 

857.  Same  subject  continued  —  Missouri. 

858.  Same  subject  continued  —  Michigan. 

859.  Practice  —  New  pleadings  in  appellate  courts  —  Iowa. 

860.  Appeal — Rule  as  to  dismissal — Appeal  bond —  Michigan. 

861.  After  appeal  there  is  a  new  trial  In  appellate  court — Amend- 

ments and  new  pleadings  permitted — Arkansas. 

862.  Appeal — Amendments  may  be  allowed  in  appellate  court  in 

matters  of  substance — Indiana. 
868.  Same  subject  continued  —  Indiana. 

864.  Amendments  in  justices'  courts  permitted  and  favored  — Effect 

of  appearance  of  appellee  in  appellate  court —  Michigan. 

865.  Appeal — Bond — Amendment  of  bond  —  Mississippi. 

866.  Pleading — Appeal — Upon  appeal  the  trial  must  be  on  issues 

made  in  the  justices'  courts — Indiana. 

867.  Jurisdiction  —  When  objection  to  jurisdiction  can  be  made  for 

the  first  time  in  appellate  court — Alabama. 

868.  Appeal — Cases  upon  appeal  tried  on  equitable  principles. 

869.  Defendant  not  appealing  has  no  standing  in  appellate  court— No 

judgment  can  be  there  rendered  for  or  against  him — Tennessee. 

870.  In  appellate  court  new  exceptions  or  objections  can  not  be 

taken  —  Kansas. 

871.  Bight  of  appellee  to  enter  appeal  and  move  for  affirmance  — 

Limits  of  the  powers  of  appellate  courts  in  affirming  judg- 
ments —  Vermont. 
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872.  Upon  appeal,  appellant  is  entitled  to  trial  on  the  merits — What 

is  cognizable  upon  appeal  to  supreme  court  from  order  dis- 
missing appeal  —  Queers  —  Wisconsin. 

873.  Trial  de  novo  in  appellate  court  —  Where  conclusive  —  Texas. 

874.  Appeal  —  Trial  In  appellate  court  de  novo  —  Appeal  only  from 

final  judgment,  not  for  subsequent  errors  — Arkansas. 

875.  Appeal — What  is  a  failure  to  prosecute  with  effect — California. 

876.  When  and  where  appellant  is  not  entitled  to  trial  de  novo  — 

Affidavit  —  Writ  of  error  —  Wisconsin. 

877.  Appeal  Involving  small  sums  —  When  and  where  triable  by  the 

judge  alone  —  When  appeal  precludes  a  recordari  —  North 
Carolina. 

878.  Appeal — Evidence  in  appellate  court  must  sustain  the  pleadings 

that  would  have  been  filed  if  the  case  had  originated  therein  —i 
Missouri. 

879.  Appeal — Trial  de  novo  in  appellate  court  —  Colorado. 

880.  Appeal — Trial  de  novo  —  Where  appellate  court  not  limited  by 

j  ustice*8  j  urisdiction  —  Wisconsin . 

881.  Appeal  upon  questions  of  law  alone — When  case  is  triable  de 

novo  and  upon  law  and  facts  in  appellate  court  —  California. 

882.  Appeal  —  Where  appellant  is  not  entitled  to  a  trial  de  novo,  or  by 

jury  in  appellate  court — South  Carolina. 
888.  Appeal  —  Rule  as  to  objections  to  jurisdiction  made  for  the  first 
time  In  appellate  court  —  Minnesota. 

884.  Where  an  appeal  vests  in  appellate  court  full  powers  to  admit 

new  pleadings  and  demands  —  New  Mexico. 

885.  Trial  in  circuit  court  of  appealed  case  is  de  novo  and  upon  the 

merits — Alabama. 

886.  Appeal  —  When  it  stands  for  trial  —  Illinois. 

887.  Pleading — Practice  —  After  trial  in  justice's  court,  a  plea  in 

abatement  is  inadmissible  in  appellate  court — Vermont. 

888.  Appeal — Vacates  judgment,  and  case  stands  for  trial  in  appellate 

court  as  if  originated  there — Connecticut. 

889.  Appeal — A  trial  de  novo  must  be  had  in  appellate  court — It  is 

error  to  reverse  the  judgment  of  the  justice —  Kentucky. 

890.  Appeal  —  Trial  upon  is  de  novo  —  What  amendments  appellate 

court  will  permit  —  Mississippi. 

891.  Appeal  —  Case  tried  de  novo — Defenses  available  —  Exception  of 

set-off — Mississippi. 

892.  Evidence  —  Appeal  —  Transcript  of  justice's  docket  and  minutes 

is  the  appropriate  evidence  of  his  proceedings — Wisconsin. 
898.  Appeal — When  not  tried  de  novo  —  Appeal  on  questions  of  law 
only  —  Minnesota. 
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Section. 

894.  Set-off  cr  counter-claim — If  it  exceeds  the  jurisdiction  of  the 

justice  the  excess  must  be  remitted  —  Ohio. 

895.  Practice — Bill  of  particulars — When  its  sufficiency  will  not  be 

inquired  into  in  the  court  above  —  Kansas. 

896.  Practice — What  objections  to  the  transcript  must  be  made  spec- 

ially in  the  appellate  court — Illinois. 

897.  Where  in  any  case  of  appeal  the  appellate  court  may  affirm  or 

reverse  the  justice's  judgment  —  North  Carolina. 

898.  Party  in  default  may  appeal — Peculiar  rule  that  If  he  fails  to 

appear  in  appellate  court,  the  judgment  may  be  affirmed— 
Iowa. 

899.  Practice — Where  appellate  court  can  not,  of  its  own  motion, 

dismiss  an  appeal  for  want  of  prosecution — Michigan. 

900.  On  appeal  after  judgment  by  default,  there  must  be  a  writ  of 

inquiry — Appeal  vacates  justice's  judgment — Alabama. 

901.  Appeal — When  appellant  is  entitled  to  costs  in  appellate  court— 

When  he  is  not — Indiana. 

§  810.  When  and  by  what  means  the  appellate  court 
acquires  jurisdiction.  —  It  has  already  been  said  that  the 
writs  of  error,  of  certiorari  and  recordari  are  issued  from  the 
appellate  court  and  therefore  the  justice  has  nothing  what- 
ever to  do  with  them  except  to  obey  them.  What  these 
writs  require  of  him  is  usually  to  transmit  to  the  higher 
court  a  duly  certified  transcript  of  all  the  proceedings  in  the 
case  as  they  appear  in  the  pleadings  and  his  docket  entries, 
and  when  he  has  done  this,  he  is  denuded  of  all  further 
control  of  the  case,  which  is  thereupon  vested  in  the  appel- 
late court.  And  in  cases  in  which  a  regular  appeal  has  been 
taken,  as  soon  as  the  proper  transcript  from  the  justice  duly 
certified  by  him  has  been  filed  in  the  appellate  court,  whether 
by  the  appellant  himself,  as  is  the  practice  in  some  of  the 
States,  or  by  the  justice,  as  it  is  his  duty  iu  other  States,  he 
is  equally  stripped  of  all  power  thereafter  in  the  case.  The 
control  and  disposition  of  is  then  vested  in  the  appellate 
court.  What  the  jurisdiction  of  that  court  is,  and  how  far 
its  general  authority  is  limited  by  the  character  of  the  tri- 
bunal in  which  the  caus$  originated  will  now  be  considered. 
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§  811,  Notice  of  appeal  the  duty  of  the  clerk  of  the 
appellate  court — When  that  court  acquires  jurisdic- 
dlction  —  Illinois. — In  Illinois  when  an  appeal  has  been 
taken  and  an  appeal  bond  filed  and  approved,  it  is  the  duty 
not  of  the  appellant  as  in  Missouri,  but  of  the  clerk  of  the 
circuit  court  to  issue  a  summons  to  the  appellee  to  appear 
at  the  term  of  the  court  to  which  the  appeal  is  returnable, 
which  summons  shall  be  served  and  returned  as  in  other 
cases.  And  upon  the  return  of  the  summons  duly  executed, 
or  the  voluntary  appearance  of  the  appellee,  or  a  return  of 
two  nihiU  to  the  summons,  the  appellate  court  acquires  jur- 
isdiction of  the  case.  Until  it  does  so  acquire  jurisdiction* 
it  is  manifest  error  for  it  to  dismiss  the  appeal,  or  make  any 
order  in  the  case  except  to  continue  it  until  jurisdiction  of 
the  appellee  has  been  acquired  in  the  manner  prescribed  by 
law.1 

§  812.  Appeal  —  Jurisdiction  of  appellate  court  con- 
trolled by  that  of  justice —  Texas.  — The  rule  is  in  force 
in  Texas  as  in  many  other  State^that  when  a  case  is  tried  in 
a  court  of  general  jurisdiction  upon  appeal  from  a  justice  no 
new  cause  of  action  can  be  set  up  by  the  plaintiff,  nor  any 
set-off  or  counter-claim  by  the  defendant,  tfhich  was  not 
pleaded  in  the  court  below.  This  rule,  however,  does  not 
apply  to  a  case  where  a  mere  amendment  of  the  issue  below 
is  sought  by  a  party  who  claims  nothing  that  he  did  not 
claim  in  the  court  below,  but  claims  it  for  different  reasons 
and  upon  additional  grounds,  as  where  a  defendant  claimed 
the  property  in  question,  in  the  justice's  court  as  mortgagee 
and  in  the  appellate  court  as  purchaser.3 

§  813.  What  will  give  jurisdiction  of  defendant's  per- 

•  » 

son  —  Appeal  —  Appearance  —  Arkansas.  — It  is  the  law 


1  Pratt  v.  Bryant,  2  HI.  App.  314;  Camp  v.  Hogan,  73  III.  228. 

2  Blanton  v.  Langston,  60  Tex.  149. 
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in  Arkansas,  as  in  most  other  States,  that  when  a  justice  has 
jurisdiction  of  the  subject-matter  of  an  action,  and  the  de- 
fendant appears  and  goes  to  trial  on  the  merits  and  appeals, 
the  justice  has  assuredly  jurisdiction  of  the  defendant's 
person  also.  He  cannot  be  permitted  to  say  in  the  circuit 
court  that  because  he  resided  in  a  township  other  than  that 
in  which  he  was  sued,  the  justice  had  no  jurisdiction.1 

§  814.  Appeal — When  it  operates  as  a  general  appear- 
ance  —  Jurisdiction  —  Kansas. — In  case  of  a  judgment 
by  default  rendered  by  a  justice,  an  appeal  taken  within 
ten  days  by  the  defendant  (that  being  the  prescribed  time 
in  Kansas)  operates  as  an  appearance  to  the  action.  After 
taking  such  an  appeal,  the  defendant  cannot  object  to  the 
jurisdiction  of  the  justice  or  take  any  advantage  of  the 
defective  service  of  process  for  the  appeal  estops  him  from 
denying  service  of  the  summons.  And  an  appeal  bond 
received  by  a  justice  in  due  time  and  returned  for  a  special 
purpose,  and  again  received  by  him  is  regarded  as  filed  on 
the  first  day  upon  which  it^came  to  the  hands  of  a  justice. 
Appeals  are  favored  by  the  law,  and  technical  objections 
tending  to  defeat  them  are  disregarded.9 

§  815.  Appeal  —  When  appellate  court  acquires  con- 
trol of  case  —  Wisconsin. — In  Wisconsin,  until  the  justice 
has  made  a  return  of  his  proceedings  and  the  judgment  in 
his  court,  nothing  can  be  regularly  done  in  the  case  in  the 
appellate  court  except  that  upon  a  proper  application  an 
order  may  be  made  to  compel  a  return,  or  upon  a  sufficient 
showing  to  dismiss  the  appeal.8 

§  816.  After  Jurisdiction  is  transferred  to  appellate 
court,  parties  .must  look  to  that  court  only — Kansas. — 

l  Sykes  v.  Laf erry,  25  Ark.  99. 

*  Haas  v.  Lee,  18  Kan.  449. 

3  Bruins  v.  Downey,  45  Wis.  496. 
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After  ji  judgment  has  been  transferred  to  the  appellate, 
from  the  justice's  court,  whether  it  be  by  appeal,  writ  of 
error,  docketing  or  other  mode  provided  by  the  statute 
of  the  State,  or  after  security  has  been  given  for  the  stay 
of  execution,  as  provided  by  the  statutes  of  some  of  the 
States,  it  is  no  longer  the  duty,  nor  within  the  power  of 
the  justice  to  issue  process  upon  the  judgment.  Thereafter 
the  plaintiff  can  only  look  to  the  appellate  court,  or  in  case 
of  a  stay  await  the  expiration  of  the  prescribed  period. 
Consequently,  after  a  judgment  of  a  justice  has  been  duly 
docketed  in  the  appropriate  superior  court,  an  execution 
issued  by  the  justice  is  invalid,  and  garnishment  proceed- 
ings founded  thereupon  are  void.1 

§  817.  Pleadings  —  If  there  are  none  before  the  Jus- 
tice, there  need  be  none  in  appellate  court  —  Illinois.  — 

In  Illinois  it  is  the  law  that  no  formal  pleadings  are 
Tequired  in  the  circuit  court  in  cases  brought  there  by  appeal. 
The  issue  will  be  presumed  to  have  been  joined,  and  judg- 
ment should  be  entered  when  a  verdict  has  been  rendered.3 

§  818.  Appeal  —  Presumption  in  favor  of  its  regu- 
larity—  Burden  of  proof — Vermont. — In  Vermont,  an 
appeal  from  the  judgment  of  a  justice  may  be  properly 
allowed  where  the  right  to  it  arises  out  of  the  character 
of  the  defendant's  plea  in  cases  in  which  the  "appeal 
copies"  do  not  disclose  that  right.  The  presumption  is  in 
favor  of  the  regularity  of  judicial  proceedings,  and  if  a 
justice  allows  an  appeal,  its  regularity  will  be  presumed 
until  the  contrary  is  shown.  To  defeat  the  appellant's 
right  to  an  appeal,  the  appellee  must  show  such  facts  as, 
taken  in  connection  with  the  appeal  copies,  negative  his 
right  to  an  appeal.8 

*  Kahm  v.  Soper,  28  Kan.  529. 

*  Hennias  *.  People,  7  111.  190. 

*  Johnson  *.  Williams,  48  Vt.  485. 
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§  819.  An  appeal  denudes  tbe  justice  of  cognizance, 
and  confers  the  jurisdiction  of  the  cause  on  the  appel- 
late court  —  Missouri. — An  appeal  from  the  judgment 
of  the  justice's  court  divests  the  judgment  of  its  legal 
effect,  the  superior  court,  when  the  appeal  is  perfected, 
becomes  possessed  of  the  cause  and  must  enter  a  judgment 
of  its  own,  irrespective  of  the  evidence  and  rulings  of  tbe 
justice.  Where  an  action  for  a  penalty  had  been  prose- 
cuted before  a  justice,  and  an  appeal  taken,  and  the 
defendant  died  before  a  re-trial  was  had  in  the  circuit 
court,  it  was  held  that  the  suit  abated  upon  his  death, 
whether  the  proceedings  be  regarded  as  civil  or  criminal. 
If  the  latter,  it  abated,  of  course ;  if  the  former,  it  abated 
because  it  was  neither  an  action  ex  contractu,  nor  one  for 
wrongs  done  to  the  property,  rights  or  interests  of  another, 
and  therefore  could  not  survive.1 

§  820.  Appeal  —  Supersedes  jurisdiction  of  justice  — 
Judgment  must  be  rendered  in  appellate  court  —  Min- 
nesota. —  In  Minnesota,  an  appeal  properly  taken  operates 
to  supersede  the  judgment  of  the  justice,  as  well  where  it 
is  taken  upon  questions  of  law,  as  upon  questions  of  fact, 
or  both.  And  upon  a  trial  in  the  district  court,  whether 
upon  questions  of  law,  or  of  fact,  or  of  both,  judgment 
must  be  entered  in  that  court.  And  when  the  appeal  is 
taken  upon  questions  of  law  alone,  the  district  court  may, 
as  in  other  cases,  enter  such  judgment  as  ought  to  be 
entered,  in  proper  cases  affirming  in  part  and  reversing  in 
part  the  judgment  of  the  justice.3 

§  821.  Appeal  —  Vacates  a  judgment — Trial  in  appel- 
late court  is  de  novo  —  Illinois.  —  When  an  appeal  is 
taken  in  Illinois  from  the  judgment  of  a  justice  the  trial  in 

J  Bey.  Stats.  Mo.  (1879),  §J  96, 96;  CarroUton  v.  Rhomberf,  78  Ho.  647. 
S  State  v.  Bliss,  81  Minn.  468. 
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the  circuit  court  is  strictly  de  novo,  the  judgment  of  the 
justice  is  regarded  as  vacated,  and  the  plaintiff,  in  order  to 
secure  an  affirmance  of  the  judgment  or  a  dismissal  of  the 
appeal,  if  it  be  taken  by  the  defendant,  must  prove  his 
case.  Consequently  it  is  erroneous,  in  case  the  ( defendant) 
appellant  fails  to  prosecute  his  appeal  or  to  appear,  to  dis- 
miss the  appeal  or  affirm  the  judgment  of  the  justice  unless 

i 

the  plaintiff  shall  establish  by  proof,  his  prima  facie  case.1 

§  822.  After  appeal  granted,  justice  has  no  control  of 
his  transcript  —  Missouri.  —  After  a  case  has  been  taken 
by  appeal  from  the  judgment  of  a  justice  to  the  circuit  • 
court,  the  justice  has  no  further  power  over  his  transcript, 
and  no  right  to  make  any  amendment  of  it,  except  in 
obedience  to  the  order  of  the  circuit  court.  An  amend- 
ment of  a  transcript  showing  a  judgment  against  a  defend- 
ant which  did  not  appear  upon  the  original  transcript 
certified  by  the  justice,  was  wholly  unavailing  to  charge 
that  defendant.3 

§  823.  Appeal  —  Judgment  cannot  be  set  aside  and 
case  dismissed  by  Justice  after  appeal  taken — Ne- 
braska.—  After  a  party  has  appealed  from  a  judgment 
against  him  rendered  by  a  justice,  such  judgment  cannot 
be  set  aside  and  the  action  dismissed  by  the  justice  while 
the  appeal  is  pending  and  undetermined.  The  proper  and 
legal  practice  is,  that  if  a  party  desires  to  have  a  judgment 
against  him  set  aside,  he  must  file  his  motion  to  that  effect 
and  have  it  acted  upon  before  applying  for  an  appeal  and 
filing  the  bond  or  undertaking  required  by  law  in  cases  of 
appeal.  And  this  is  the  rule  although  the  judgment  was 
by  default,  and  the  only  appearance  of  the  appellant  before 
its  rendition  was  special  to  contest  the  jurisdiction.8 

l  Eicbelberger  v.  Garvin,  7  111.  App.  129. 
s  Smith  v.  Chapman,  71  Mo.  217. 
3  Dean  v.  Kiniuau,  15  Neb.  492. 
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§  824.  Appellate  court  limited  by  justice's  numerical 
jurisdiction  —  Wisconsin.  —  In  Wisconsin,  as  in  many 
other  States,  upon  appeal  from  the  judgment  of  a  justice 
the  appellate  court  can  exercise  no  jurisdiction  that  could 
not  have  been  exercised  by  the  justice  himself,  and  is 
bound  by  the  numerical  limit  to  the  jurisdiction  of  the 
latter  prescribed  by  the  law.1 

§  825.  What  questions  can  be  raised  in  appellate 
court.  —  New  York.  —  In  New  York  it  is  held  that  when  a 
party  appeals  from  a  justice's  judgment  "  for  a  new  trial," 
he  can  in  the  appellate  court  raise  all  questions  which  were 
properly  raised  in  the  court  below  (except  such  as  were 
raised  to  proceedings  which  took  place  on  the  trial  of  the 
action),  as  fully  as  he  could  do  if  the  appeal  were  on  ques- 
tions of  law  onlv.2 

§  826.  Practice  —  Questions  relating  to  parties,  pro- 
cess, jurisdiction,  must  be  made  in  justice's  court,  or 
they  are  waived —  New  York.  —  In  New  York  it  has  been 
held  that  questions  in  relation  to  the  regularity  of  process, 
its  service  and  return,  in  relation  to  the  jurisdiction  of  the 
justice,  and  whether  the  proper  parties  have  been  brought 
in,  must  be  raised  in  the  justice's  court,  and  if  not  there 
raised  are  waived  ;  but  if  raised  and  an  appeal  is  taken,  the 
appellate  court  must  review  the  action  of  the  court  below 
upon  such  questions.  It  is,  therefore,  the  duty  of  the 
justice  to  state  in  his  return  or  transcript  what  questions 
were  raised  before  him  and  his  rulings  upon  them,  and  the 
appellate  court  must,  if  required  to  do  so,  proceed  to  con- 
sider and  pass  upon  all  such  questions.9 

§  827.  Pleading  —  Attachment  —  When  general  ap- 
pearance in  appellate  court  is  no  waiver  of  objection  to 


l  Ooohan  v.  Bryant,  88  Wis.  606. 

3  Stevens  v.  Benton,  89  How.  Pr.  IS. 

*  Maxon  v.  Seed,  15  N.  Y.  Sap.  Ct.  (8  Hun),  618. 
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attachment  —  New  York.  —  In  New  York  an  appeal  from 
the  judgment  of  a  justice  does  not  operate  as  a  waiver 
of  appellant's  right  to  show  in  the  appellate  court,  if  he 
can,  that  the  attachment  through  which  the  justice  took 
possession  of  the  case  is  void.  It  is  necessary,  however, 
for  him  to  appear  specially  and  object  to  the  regularity 
of  the  summons.  If  he  appears  generally,  and  without 
making  any  objection  goes  to  trial  on  the  merits,  he  waives 
the  right  to  object  thereafter;  but  if  he  has  made  his 
objection  in  due  time  and  in  due  form,  and  it  is  overruled, 
and  he  then  joins  issue  on  the  merits,  he  can  renew  his 
objections  in  the  higher  courts.1 

§  828.  Appeal  —  Jurisdiction  of  appellate  courts  lim- 
ited to  numerical  jurisdiction  of  Justice  —  Exception  to 
his  rule  —  Ohio.  —  It  is  a  rule  in  nearly  all  the  States  that 
when  a  case  is  taken  by  appeal  from  the  court  of  a  justice 
to  the  circuit  or  other  superior  court,  the  trial  in  that  court 
is  de  novo,  and  its  jurisdiction  is  limited  to  that  of  the 
justice.  A  notable  exception  to  this  rule  appears  in  Ohio 
in  a  case  in  which  a  defendant,  in  his  answer  in  the  appel- 
late court,  expressly  admits  the  validity  and  accuracy  of 
the  plaintiff's  demands,  but  sets  up  a  counter-claim  fnr 
exceeding  in  amount  not  only  the  demand  of  the  plaintiff, 
but  the  jurisdiction  of  the  justice.  The  supreme  court  held 
that  as  the  plaintiff  went  to  trial  on  the  merits  in  the  appellate 
court  after  the  answer  setting  up  the  extrajurisdictional 
counter-claim  had  been  filed,  he  conferred  jurisdiction  upon 
the  appellate  court;  that,  under  the  jurisdiction  thus  con- 
ferred by  mutual  consent  of  the  parties,  the  court  might 
entertain  claims  and  counter-claims  to  indefinite  amounts, 
although  under  its  apppellate  jurisdiction  it  could  not  have 
exceeded  the  justice's  narrow  limits  ;  in  other  words,  that 
the  appellee,  by  failing  to  demur,  or  otherwise  except  to 

1  Steyene  v.  Benton,  2  Lans.  156. 
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the  answer  setting  up  a  preposterous  counter-claim,  con- 
ferred upon  the  court  the  power  to  transform  a  case 
brought  up  by  appeal  into  one  of  original  jurisdiction. 
The  ruling  is  believed  to  be  exceptional  and  contrary  to 
well  established  principles  of  law.1 

§  829.  Upon  appeal,  circuit  court  restricted  to  numer- 
ical limit  of  justice's  jurisdiction  —  Missouri. — In  Mis- 
souri it  is  the  law  that  upon  appeal  from  a  justice  a 
judgment  cannot  be  rendered  by  the  circuit  court  for  an 
amount  exceeding  the  numerical  limit  of  a  justice's  juris- 
diction. This  is  the  general  law,  and  applies  as  well  to 
proceedings  under  the  landlord  and  tenant  act.  It  was 
therefore  held  to  be  manifestly  erroneous  for  the  circuit 
court  to  give  judgment  for  five  months'  rent  accrued  after 
the  institution  of  the  suit  before  the  justice.2 

§  830.  Same  subject  continued  —  Rule  to  set-off. — 
Kansas. — In  case  of  an  appeal  from  a  justice  to  the 
district  court  in  Kansas,  the  latter  tribunal  takes  the  case 
merely  as  an  appealed  case,  and  does  not  assume  any 
original  jurisdiction.  It  cannot  add  to  its  jurisdiction  by 
allowing  new  claims  to  be  prosecuted,  or  the  former  claim 
to  be  increased  or  augmented  so  as  to  place  the  case  beyond 
what  would  have  been  the  jurisdiction  of  the  justice  from 
whom  the  case  came  up,  if  it  had  still  remained  in  his  court. 
It  follows  from  this  principle  that  although  the  district 
court  may  admit  a  set-off  of  such  an  amount  as  might 
have  been  presented  in  the  justice's  court,  it  cannot  enter- 
tain a  claim  for  a  set-off  of  a  larger  amount.  The  defend- 
ant may,  however,  put  in  a  claim  for  a  set-off,  the  amount 
of  which  exceeds  the  jurisdiction  of  a  justice  provided  he 
expressly  withholds  the  excess  over  the  prescribed  amount 


1  Wood  v.  O'Farrall,  19  Ohio  St.  437. 

2  Shields  v.  StUlman,  48  Mo.  82. 
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and  disclaims  any  demand  for  such  excess.  He  is  not 
required  to  remit  that  excess,  but  merely  to  "  withhold  set- 
ting the  same  off." 1 

§  831.  Same  subject  continued  —  Nevada.  —  In  Ne- 
vada, as  in  many  other  States,  the  district  court  is  upon 
appeal  confined  to  the  jurisdiction  of  the  justice  from 
whom  the  case  comes  by  appeal.  Hence,  it  is  error  for  a 
district  court,  in  a  case  brought  up  by  appeal  from  the 
court  of  a  justice,  to  allow  to  be  filed  an  answer  which 
presented  an  issue  that  could  not  have  been  tried  in  the 
justice's  court.  The  judgment  rendered  in  such  an  issue 
must  be  set  aside  on  certiorari? 

§  832.  Same  subject  continued  —  Bight  of  remitti- 
tur —  Indiana.  —  It  is  a  rule,  in  Indiana,  that  when  a  case 
is  brought  into  the  circuit  court  by  appeal  from  a  justice, 
the  plaintiff  can  recover  in  that  court  no  more  than  he  could 
have  recovered  in  the  justice's  court.  And  if  upon  the  trial 
de  novo  in  the  circuit  court,  the  jury  render  a  verdict  for  an 
amount  in  excess  of  the  jurisdiction  of  the  justice,  the  plain- 
tiff will  be  permitted  to  remit  all  of  the  verdict  which  is  in 
excess  of  the  jurisdiction  of  the  justice,  and  he  will  be  entitled 
to  a  judgment  for  the  remainder.3 

§  833.  Same  subject  continued. — Michigan. — When 
case  has  been  tried  in  a  justice's  court  and  an  appeal  taken 
to  the  circuit  court,  the  jurisdiction  of  the  latter  is  appellate. 
To  enlarge  the  claim  of  the  plaintiff  or  that  of  the  defend- 
ant in  the  circuit  court,  would  to  that  extent  be  original  and 
not  appellate  jurisdiction.  Upon  this  principle,  if  a  plain- 
tiff sues  in  a  justice's  court  for  an  amount  within  his 
jurisdiction,  and  the  defendant  pleads  a  set-off  of   such 

l  Wagstaff  9.  Challiss,  81  Kan.  212. 

s  State  v.  Harding,  9  N«v.  856 ;  Peacock  v.  Leonard,  8  Nov.  84. 

3  LooiBYille,  etc.,  v.  Breckenridge,  64  Ind.  118. 
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an  account  that  the  balance  after  deducting  the  plaintiff's 
claim  would  be  beyond  the  jurisdiction  of  the  justice,  he 
cannot,  of  course,  render  a  judgment  for  the  defendant  for 
that  balance ;  nor  can  the  circuit  court  do  so  if  the  case  goes 
by  appeal  to  that  tribunal.  Its  jurisdiction  in  appeal  cases 
is  limited  to  that  of  the  justice  from  whose  court  the  case 
was  brought,  although  in  cases  originated  by  its  own  process 
its  jurisdiction  as  to  the  amount  is  unlimited.1 

§  834.  Jurisdiction  —  Where  an  appellate  court  has 
a  more  extensive  jurisdiction  than  the  justice  from  whom 
the  case  comes  by  appeal  —  Minnesota  —  Quaere.  —  The 

general  rule  is  in  cases  of  appeal  from  a  justice  to  a  court  of 
general  jurisdiction  that  the  latter  has  in  that  cause  no 
greater  jurisdiction  than  the  justice  in  whose  court  the  case 
originated.  In  Minnesota  it  is  held  otherwise  where 
a  justice  rendered  a  judgment  in  a  case  in  which  the 
amount  in  controversy  exceeded  his  jurisdiction.  Upon 
appeal  to  the  district  court  after  a  reference,  judgment  was 
rendered  in  favor  of  the  defendants  and  in  the  supreme 
court  the  point  was  first  raised  that  the  justice  had  no  jur- 
isdiction of  the  case.  It  was  held  that  the  district  court  ac- 
quired complete  jurisdiction  by  the  voluntary  appearance 
of  the  parties,  and  their  voluntary  submission  of  the  matters 
in  controversy  between  them  to  the  adjudication  of  the 
court.  It  is  believed  that  this  ruling  is  very  questionable 
upon  principle,  for  if  the  justice  had  no  jurisdiction  of  the 
subject-matter,  all  the  proceedings  before  him  were  coram 
nonjudice  and  void.  The  ruling  of  the  supreme  court  of 
Minnesota  is,  therefore,  in  effect,  that  two  parties  may  come 
into  the  district  court  without  process  or  pleading,  take  the 
opinion  of  that  court  upon  questions  of  law  and  fact,  and 
that  such  opinion  may  be  the  valid  judgment  of  the  court. 
It  is  believed  that  the  function  of  a  court  is  to  adjudicate 

l  Cross  v.  Eaton,  48  Mich.  184. 
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issues  of  law  or  fact  or  both,  raised  by  appropriate  plead- 
ings between  parties  regularly  before  the  court.1 

$  835.  Same    subject  continued  —  Wisconsin.  —  The 

general  rule  is  that  upon  an  appeal  from  the  judgment  of  a 
justice,  the  appellate  court  can  exercise  no  jurisdiction 
which  the  justice  does  not  possess.  In  Wisconsin  this  rule 
does  not  seem  to  be  recognized,  certainly  not  in  its  entirety. 
Thus  it  is  decided  in  that  State  that  the  circuit  court  having, 
by  appeal  from  a  justice,  jurisdiction  of  a  cause,  is  not 
only  authorized  to  hear  and  determine  the  questions  which 
the  justice  might  hear  and  determine,  but  can  in  addition 
allow  an  amendment  of  the  pleadings  so  as  to  embrace  a 
cause  of  action  beyond  the  jurisdiction  of  the  justice.  It 
can  direct  an  amendment  so  as  to  put  the  title  to  land  in 
issue,  in  a  cause  coming  by  appeal  from  a  justice's  court 
where  no  such  issue  could  be  tried.8 

§  836.  Appeal  —  When  judgment  of  justice  is  con- 
clusive as  to  facts  —  He  need  not  send,  on  appeal, 
statements  of  evidence  in  such  case  —  North  Carolina.  — 

Under  the  constitution  of  North  Carolina 8  if  an  appeal  be 
taken  from  the  judgment  of  a  justice  for  $25.00,  or  less,  the 
case  shall  be  heard  in  the  appellate  court  only  upon  matters 
or  law.  In  construing  this  provision  of  the  constitution  it 
is  held,  that  below  the  $25.00  limit,  the  findings  of  fact  by 
the  justice  are  conclusive  upon  the  appellate  court ;  that  it 
is  superfluous  in  such  a  case  for  the  justice  to  send  up  to 
the  appellate  court  any  statement  whatever  of  the  evidence 
in  the  cause,  except  so  far  as  a  question  of  law  may  have 
been  raised  by  exceptions  to  its  competency  or  admissibility  ; 
and  in  an  action  for  a  penalty  before  a  justice,  it  is  sufficient 


1  Lee  v.  Parrett,  25  Minn.  128. 

a  State  v.  Preston,  84  Wis.  675;  Dressier  v,  Davis,  12  Wis.  58;  Felt  v.  Felt,  19 
Wis.  193. 

3  Const.  N.  C.,  art.  IV.,  $  83. 
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if  the  warrant  (or  summons)  states  the  sum  due  and  how 
it  is  claimed.1 

§  837.  Appeal — What  can  not  be  brought  in  question 
in  appellate  court  —  Illinois.  —  In  Illinois  it  is  well  settled 
that  upon  appeal  in  the  circuit  court  no  advantage  can  be 
taken  of  any  irregularity  in  the  process  issued  by  the 
justice  or  in  its  service.  The  only  requisite  is  jurisdiction 
in  the  justice.2 

§  838.  Abatement  —  Plea  in,  when  inadmissible  in  ap- 
pellate court  —  Indiana.  —  In  Indiana  there  seems  to  be 
some  limit  to  the  looseness  of  practice  permitted  in  jus- 
tices9 courts.  Thus,  a  case  was  tried  before  a  justice 
without  plea,  answer  or  objection  to  the  papers  or  the 
jurisdiction  of  the  justice.  Upon  appeal  in  the  circuit 
court  a  plea  of  abatement  was  filed,  in  which  it  was  averred 
that  the  replevin  bond  before  the  justice  was  executed  on 
Sunday,  and,  therefore,  that  the  justice  had  no  jurisdiction. 
A  demurrer  to  the  plea  was  sustained  on  the  ground  that 
the  objection  to  the  jurisdiction  came  too  late.' 

§  839.  The  rendition  of  a  Judgment  too  late,  does  not 
vacate  the  jurisdiction  of  an  appellate  court  if  the  ap- 
peal la  taken  in  time  —  Quaere  —  Indiana.  —  While  it 
would  seem  that  in  Indiana  a  justice  cannot  render  a  judg- 
ment four  days  after  the  trial  of  the  cause,  yet,  if  an  appeal  be 
taken,  it  is  held  that  by  the  appeal  the  judgment  is  opened ; 
and  the  case  left  pending  as  if  no  judgment  whatever  had 
been  rendered.  The  judgment,  whether  right  or  wrong,  no 
longer  existed.  It  was  simply  a  pending  suit*  The  court 
says:  "  The  entry  of  judgment  by  the  justice,  at  the  time 
he  did,  was  an  act  coram  nonjudice;  not  that  the  case  itself 

1  London  v.  Heeden,  76  N.  C.  72;  Street  v.  Bryan,  65  N.  0. 619. 
S  City  of  Alton  v.  Kirach,  68  111.  261. 
3  Dayla  v.  Brinker,  50  Ind.  25. 
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was  coram  non  judice."  It  is  believed  that  for  the  pur- 
poses of  appeal  the  entry  of  the  judgment  is  the  rendition 
of  the  judgment;  if  the  entry  is  too  late,  upon  what  ground 
can  the  appellate  court  say  that  the  rendition  of  the  judg- 
ment was  in  time?  The  appellate  court  can  know  nothing 
of  the  rendition  of  the  judgment  except  by  the  entry ;  if  the 
entry  was  coram  non  judice,  so  was  the  rendition  of  the  judg- 
ment —  and  if  so,  the  judgment  was  void  and  there  being 
no  final  judgment  an  appeal  would  not  lie ;  therefore,  the 
circuit  court  had  no  jurisdiction  of  the  case  except  to  dis- 
miss the  appeal.1 

§  840.  Set-off  cannot  be  filed  in  appellate  court  — 
Arkansas.  —  In  Arkansas  it  is  the  law  that  in  a  case  carried 
by  appeal  from  the  court  of  a  justice  to  the  circuit  court, 
the  latter  tribunal  cannot  allow  a  set-off  to  be  filed,  none 
having  been  filed  before  the  trial  in  the  former.  To  do  so 
would  be  to  change  the  issue  tried  before  the  justice  which, 
upon  appeal,  the  circuit  court  has  no  authority  to  do.2 

§  841.  Pleading  —  Statement  of  cause  of  action  suffi- 
cient before  justice  is  good  upon  appeal  —  Michigan.  — 

A  statement  of  a  canse  of  action,  which  is  sufficient  for  a 
recovery  in  a  justice's  court,  will  be  held  sufficient  in  the 
same  case  upon  appeal  to  the  circuit  court.  The  liberality 
with  which  the  proceedings  before  justices  is  regarded,  ap- 
plies as  well  to  those  proceedings  when  transferred  to  a  court 
in  which  greater  precision  is  generally  required.  An  action 
may  be  maintained  in  a  justice's  court  on  the  common 
counts  by  the  transferee  of  a  written  contract  to  pay  money 
to  a  named  person  "  or  bearer,"  with  stipulations  that  the 
musical  instrument  for  which  the  note  is  given,  shall  re- 
main the  property  of  the  payee  until  it  shall  have  been  paid 

i  State  v.  Brewer,  64  Ind.  131. 
s  Amis  v.  Cooper,  25  Ark.  H. 
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*  .  for,  and  that  partial  payments  shall  be  regarded  as  rent 
and  not  to  be  refunded  if  the  instrument  shall  be  taken 
back.  The  words,  «'  without  recourse,"  signed  by  the 
payee,  is  sufficient  evidence  of  a  transfer  to  the  bearer.1 

§  842.  Appeal  —  Practice — When  after  an  appeal  the 
i  appellate  court  will  not  act  without  the  consent  of  the  ap- 

pellant at  the  instance  of  the  appellee  —  Illinois.  —  In 

Illinois  it  is  the  law  that  when  an  appeal  is  taken  from  the 
judgment  of  a  justice  to  the  circuit  court,  no  action  can  be 
taken  in  that  court  without  tlje  consent  of  the  appellant, 
unless  the  appellee  has  been  brought  into  court  in  one  of 
the  three  modes  prescribed  by  law,  i.e.,  by  service  and  due 
return  of  a  summons,  by  returns  of  "  not  found  "  to  a 
summons'  and  an  alias  summons,  or  an  appearance  by  ap- 
pellee ten  day  8  before  the  term  of  the -court.  If,  therefore, 
an  appellee  enters  his  appearance  during  a  term  of  the 
court  and  immediately  moves  to  dismiss  the  appeal,  a  dis- 
missal upon  such  a  motion  is  erroneous.* 

§  843.  Title  to  land  —  Course  prescribed  when  it  is 
involved  in  an  action  —  Rule  when  title  first  comes  into 
question  after  appeal  —  Indiana. —  In  Indiana,  as  in  many 
other  States,  justices  are  forbidden  to  take  jurisdiction  of 
any  case  in  which  the  title  to  land  is  involved,  and|it  is  made 
their  duty,  if  the  title  to  land  shall  be  put  in  issue  by  plea 
supported  by  affidavit,  or  it  shall  manifestly  appear  from 
the  proof  on  trial  to  be  in  issue,  to  certify  the  case  to  the 
circuit  court.8  If  the  title  to  land  first  comes  into  question 
in  the  circuit  court  after  an  appeal  to  that  tribunal,  the  cir- 
cuit court  is  not  deprived  of  jurisdiction  nor  is  the  justice 
by  relation.  If  it  does  not  appear  from  the  record  that  the 
title  to  land  came  into  question  in  the  justice's  court,  the 

1  Soper  v.  Mills,  60  Mich.  75. 
1  Camp  v.  Hogan,  73  111.  228. 
S  B«T.  SUts.  Ind.  (1881),  §§  1433, 1434. 
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supreme  court  will  presume  that  the  justice  .did  his  duty,       * 
that  if  the  title  to   land  bad  appeared  to  be  in  issue  in  the 
trial  before  him,  he  would  have   duly  certified  the  cause  to 
the  circuit  court.1  f 

■ 

9 

§  844.  Title  to  land  —  Cannot  he  tried  by  justice,  nor 
upon  appeal  by  appellate  court  —  West  Virginia. — The  i 

rule  that  justices  must  not  try  the  titlfe  to  land  seems  to  be     % 
invariable.     If  an  action  be  brought  for  unlawful  detainer 
of  real  estate,  which  if  relating  only  to  the  possession  is  *  f 

clearly  within  the  jurisdiction  of  the  justice,  and  it  shall  ap- 
pear that  the  title  to  the  land  will  properly  come  into  ques- 
tion, and  the4%lation  of  landlord  and  tenant  does  not  exist 
between  the  plaintiff  and  defendant,  the  justice  should  dis- 
miss the  case  for  he  has  no  jurisdiction  to  try  it.  And  if 
by  appeal  from  the  order  of  the  justice  dismissing  the  case, 
it  is  brought  into  a  court  of  general  jurisdiction  having  cog- 
nizance of  the  title  to  laud,  that  court  must  also  dismiss  the 
case,  because  upon  appeal  it  can  exercise  no  higher  or  greater 
jurisdiction  than  could  the  justice  from  whom  the  case 
emanated.  The  question,  however,  frequently  arises:  how 
must  it  appear  that  the  title  to  land  is  involved  in  the  case  ?  In 
West  Virginia  the  defendant  mjiy  raise  the  question  whether 
the  title  is  involved  by  his  answer,  verified  by  affidavit, 
setting  forth  the  facts  which  show  that  the  title  is  involved 
in  the  case.  This  affidavit  may  be  rebutted  by  a  counter- 
affidavit  by  the  plaintiff,  and  if  such  counter-affidavit  be 
filed  the  case  will  not  be  dismissed,  but  if  on  the  trial  it  shall 
appear  that  the  title  is  involved,  and  that  the  relation  of  land- 
lord and  tenant  does  not  exist  between  the  parties,  then  it  is 
the  duty  of  the  justice  to  dismiss  the  action.  In  this  man- 
ner only  can  the  defendant  raise  the  question  of  title  and 
consequent  question  of  jurisdiction.  He  cannot  be  per- 
mitted to  dispute  in  any  other  mode  the  title  of  the  plaintiff 

l  Miller  v.  Cheney,  88Ind.  466;  Wall  v.  Albertson,  18  Ind.  145. 
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to  the  premises.  And  it  may  be  added  that  such  a  dis- 
missal, whether  by  the  justice  or  the  appellate  court  must  be 
without  prejudice.1 

§  845.  Appeal  —  Bond  —  Judgment  against  sureties 
on,  without  notice  and  without  process  —  Missouri.— 

In  Missouri  as  in  most  other  States  it  is  the  law  that  upon 
the  affirmance  of  a  judgment  in  the  circuit  court  upon 
appeal  from  a  justice,  or  in  case  of  a  trial  de  novo,  upon  a 
judgment  against  the  appellant,  judgment  will  also  be 
rendered  against  the  sureties  for  the  appeal,  as  well  as 
against  their  principal,  without  notice  and  without  process. 
There  is,  however,  an  exception  to  this  rule.  In  cases  of 
unlawful  detainer  summary  judgment  of  this  description 
cannot  be  rendered  against  the  sureties  of  the  defendant 
appellant,  because  the  statutes  regulating  the  procedure  in 
such  cases  do  not  authorize  such  a  judgment.3 

§  846.  Proceeding  in  rem  —  Intervening  persons  be- 
come parties — May  appeal,  each  for  himself ,  not  one 
for  all  —  Connecticut.  —  In  Connecticut  there  is  a  statutory 
proceeding  in  rem  in  the  matter  of  spirituous  liquors. 
Under  the  law  parties  interested  in  the  liquors  may  inter- 
vene,  and  thereby  become  parties  defendant  to  the  action. 
If  there  is  more  than  one  such  defendant,  they  are  all  sev- 
eral parties,  and  if  one  appeals  from  the  judgment  of  the 
justice,  he  alone  is  entitled  to  whatever  benefit  may  result 
from  the  appellate  or  revisory  action  of  the  superior  court. 
A  defendant  who  does  not  appeal  has  no  standing  in  that 
court  and  can  file  no  plea  in  it.3 

§  847.  Appeal  bond  —  Judgment  agrainst  sureties  — 
Numerical  limit  of  jurisdiction  —  Iowa. —  When,  in  Iowa, 

l  Hughes  t>.  Mount,  23  W.  Va.  130. 

s  Powell  v.  Camp,  60  Mo.  569;  Keasy  v.  Baker,  33  Mo.  603;  Gunn  v.  Sinclair,  SB 
Mo.  327. 

3  State  v.  Borrows,  37  Conn.  425. 
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an  appeal  is  taken  from  the  judgment  of  a  justice  to  the 
circuit  court,  that  tribunal  has,  upon  rendering  judgment 
against  the  appellant,  the  power  of  rendering  a  judg- 
ment against  his  sureties  in  the  appeal  bond  to  the  amount 
of  the  penalty  but  not  in  excess  of  it.  If,  however,  the 
judgment  is  for  a  sum  greater  than  the  penalty  of  the  bond, 
it  is  not  void  for  want  of  jurisdiction  but  is  valid  to  the  full 
amount  of  the  penalty.  To  get  rid  of  the  excess  of  judg- 
ment over  the  penalty  the  proper  course  of  the  surety  is  to 
file  a  petition  in  the  circuit  court  to  correct  the  error,  and 
this  he  can  do  at  any  time  within  one  year  after  the  rendi- 
tion of  the  judgment.  If,  having  had  sufficient  notice  of 
the  mistake,  ne  allows  that  year  to  elapse  without  taking 
any  steps  to  relieve  himself,  he  can  not  after  the  lapse  of 
two  years  apply  to  a  court  of  equity.1 

§  848.  Surety  —  In  appeal  bond  may  stand  upon  the 
very  terms  of  his  contract  —  Ohio:  —  Although  the  surety 
for  an  appeal  from  the  judgment  of  a  justice  is  bound  for 
the  ultimate  results  of  the  cause  in  appellate  courts,  he  is 
nevertheless  entitled,  as  all  sureties  are,  to  stand  upon  the 
very  terms  of  his  undertaking.  Although  his  obligation 
that  the  appellant  shall  prosecute  his  appeal  to  effect,  may 
charge  him  with  the  ultimate  judgment  of  the  highest  ap- 
pellate court,  for  principal,  interest,  and  costs,  still  that  was 
a  part  of  his  undertaking,  but  it  was  not  part  of  his  obli- 
gation that  he  should  be  liable  for  a  different  judgment 
from  that  specified  in  the  bond.  An  obligation  to  be  liable 
for  a  judgment  against  A  and  B,  does  not  include  a  lia- 
bility for  a  judgment  against  B.  only.  If  upon  appeal 
judgment  is  rendered  in  favor  of  one  of  the  principals  in 
an  appeal  bond  and  against  the  other,  the  surety  of  both  in 


i  Freeman  v.  Hart,  61  Iowa,  625;  Code  of  Iowa  (1880),  $  8594.  Bee,  also,  Crltei  v. 
Littleton,  88  Iowa,  905;  Partridge  v.  Harrow,  S8  Iowa,  96;  Barthell  v.  Boderich,  84 
Iowa,  517. 
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the  same  bond  is  not  liable,  his  undertaking  was  for  a  judg- 
ment against  both,  not  against  either.1 

§  849.  Appeal  —  When  a  party  can  demand  a  dimis- 
sal  for  want  of  prosecution  by  his  adversary  —  Illinois.  — 

On  an  appeal  from  a  justice  the  appellee  has  no  right  to 
have  the  appeal  dismissed  for  want  of  prosecution  until  the 
cause  is  in  such  a  situation  as  entitles  him -to  demand  atrial. 
Before  either  party  can  force  the  other  to  a  trial  the  court 
must  have  jurisdiction  both  of  the  parties  and  of  the  sub- 
ject-matter of  the  suit.2 

§  850.  Practice  —  Appeal  —  Judgment  without  juris- 
diction set  aside  on  application  of  appellant  —  Otherwise 
as  to  parties  who  do  not  appeal  —  Missouri.  —  In  Missouri 
it  is  the  law  that  if  a  justice  by  reason  of  imperfect  service 
of  process,  or  for  want  of  notice  has  no  jurisdiction  of  the 
person  of  a  defendant,  but  nevertheless  takes  such  jurisdic- 
tion, his  judgment  may  be  set  aside  upon  appeal  in  the  circuit 
court  on  tbe  application  of  the  defendant.  But  if  there 
are  two  or  more  defendants,  none  of  whom  have  been  prop- 
erly served  with  process  or  notice,  and  one,  after  seeking  re- 
lief in  vain  from  the  justice,  appeals  to  the  circuit  court,  it 
is  error  in  that  tribunal  to  set  aside  the  judgment  as  to  the 
parties  who  did  not  appeal.  They  have  no  standing  in  the 
court  and  no  right  to  be  heard.* 

§  851.  Appeal — After  dismissal  in  appellate  court  — 
What  is  necessary  to  authorize  a  re-instatement  —  Wis- 
consin. —  In  Wisconsin  when  an  appeal  has  been  taken 
from  the  judgment  of  a  justice  to  the  circuit  court,  and  the 
appeal  has  been  dismissed,  the  court  can  not,  after  the  ex- 
piration of  the  term,  vacate  the  order  of  dismissal  and  re-in- 

»  Lange  v.  Pike,  27  Ohio  St.  496. 

s  Stelnborn  r.  Thomas,  8  111.  App.  515. 

8  Uteron  v.  Sherlock,  61  Mo.  257. 
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state  the  case,  unless  it  be  made  to  appear  that  the  order 
dismissing  the  appeal  was  obtained  by  reason  of  the  appel- 
lant's mistake,  inadvertence,  surprise  or  excusable  neglect. 
And  it  must  further  appear  that  appellant  had  a  valid  de- 
fense to  the  action  in  whole  or  in  part.  This  relief,  how- 
ever, is  within  the  discretion  of  the  court,  and  upon  just 
conditions,  and  cannot  be  granted  aftef  the  lapse  of  one 
jear.1 

§  852.  Upon  appeal  from  a  justice  irregularities  are 
waived  —  Amendments  that  will  be  permitted  —  Iowa.  — 

It  is  a  very  general  rule  that  upon  an  appeal  from  justices, 
•cases  are  tried  de  novo  upon  their  very  merits,  and  all 
errors,  irregularities,  and  illegalities  are  to  be  disregarded. 
Errors  and  insufficiencies  of  pleading  cannot  be  permitted  to 
stand  in  the  way  of  actual  justice.  Hence,  in  the  circuit 
court,  in  cases  brought  up  by  appeal  from  a  justice,  it  is 
very  usual  to  allow  amendments  of  pleadings  in  furtherance 
of  justice,  and  in  the  exercise  of  a  sound  discretion.3 

§  853.  Appeal— Abatement — Waiver  of  defect  of 
process  by  appeal  —  Alabama.  —  In  Alabama  upon  an 
appeal  from  the  judgment  of  a  justice  the  only  defense  allow- 
able is  to  the  merits  of  the  case,  and  consequently  evi- 
dence of  the  want  of  service  of  process  on  the  appellant  can- 
not be  admitted.  The  appeal  waives  the  want  of  service 
and  other  matters  of  abatement.8 

§  854.  Power  of  district  courts  to  allow  amendments 
of  pleadings  in  appealed  cases  —  Minnesota.  —  In  Minne- 
sota district  courts  have  concurrent  jurisdiction  with  jus- 

i  Pinger  v.  Vancliek,  86  Wis.,  141;  Taylor  Rer.  Stats.  Wis.,  ch.  25,  $  38;  Rev.  Stats. 
Wis.  (1878),  {2883. 

S  Clow  v.  Murphy,  62  Iowa,  695 ;  Miller  v.  Perry,  38  Iowa,  801 ;  Stanton  v.  Warrick. 
21  Iowa,  76;  May  v.  Wilson,  21  Iowa,  79;  Warren  v.  Scott,  82  Iowa,  22;  Peng  «• 
Cookyne,  37  Iowa.  311 ;  Adae  v.  Zangs,  41  Iowa,  536. 

3  South,  etc,  Oo.  v.  Seale,  59  Ala.  608. 
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tices  in  all  cases,  and  it  is  competent  for  the  Legislature  to 
authorize  them  to  allow  any  amendments  in  cases  brought 
up  by  appeal  from  justices'  courts,  although  such  amend- 
ment may  change  the  issue  tried  by  the  justice,  or  raise 
new  issues.  And  in  that  State  it  is  also  the  law  that  upon 
an  appeal  an  action  shall  be  tried  in  the  same  manner  as  if 
the  case  had  originated  in  the  district  court.  Upon  these 
principles  it  was  held  that  the  district  court  might  allow  an 
amendment  of  an  answer  in  an  appeal  case  by  which  the 
defendants  sought  to  change  their  liability  from  personal 
responsibility  to  responsibility  in  an  official  and  representa- 
tive character.1 

§  855.  Right  of  appellee  In  appellate  court  to  move  to 
dismiss  case  for  irregularity  —  Vermont.  —  In  Vermont  it 
is  the  law  that  if  either  party  appeal  from  the  judgment  of 
a  justice,  the  same  proceedings  shall  be  had  in  the  county 
court  as  if  the  suit  had  been  commenced  in  that  court. 
And  when  judgment  was  rendered  against  the  defendant, 
and  an  order  made  discharging  a  trustee  (or  garnishee),  and 
the  plaintiff  appealed  from  this  order,  although  the  defend- 
ant did  not  appeal  at  all,  he  was,  nevertheless,  entitled  to 
enter  a  motion  dismissing  the  cause  on  account  of  irregu- 
larities in  the  proceedings  before  the  justice  by  which  he 
lost  his  jurisdiction.* 

§  856.  Amendment— Mistakes  in  names  corrected  in 
appellate  court — Missouri.  —  In  Missouri  it  is  the  law 
that  if  a  mistake  is  made  in  the  names  of  parties  in  the  jus- 
tice's court,  it  may  be  rectified  in  the  circuit  court  upon 
appeal.  It  is  error  to  refuse  the  amendment  and  to  dismiss 
the  appeal  on  account  of  such  a  mistake.9 

l  Bingham  v.  Stewart,  14  Minn.  214. 
S  Bryant  v.  Pember,  43  Vt,  599, 
*  House  v.  Duncan,  50  Mo.  468. 
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§  857.  Same  subject  continued  —  Missouri. — In  Mis- 
souri when  a  case  is  brought  up  to  the  circuit  court  by  ap- 
peal from  a  justice,  the  circuit  court  can  do  whatever  the 
the  justice  could  have  done,  and  consequently  it  is  compe- 
tent for  the  circuit  court  to  permit  the  constable  to  amend 
his  return  to  process  executed  by  him  and  returned  to  the 
justice.1 

§  858.  Same  subject  continued — Michigan. — In  Michi- 
gan it  is  competent  for  the  parties  in  a  case  brought  up  by 
appeal  from  the  court  of  a  justice  to  the  circuit  court  to 
amend  their  pleadings  in  that  court.  In  amending  his  de- 
claration, a  plaintiff  increased  the  damages  claimed  to  a  sum 
beyond  the  jurisdiction  of  the  justice,  but  without  objection 
by  the  defendant,  a  trial  was  had  and  judgment  rendered  in 
favor  of  the  plaintiff  greater  than  the  judgment  of  the  jus- 
tice, but  still  for  a  sum  within  the  numerical  limit  of  his 
jurisdiction.  Under  these  circumstances  the  supreme  court 
held  that  thecase  was  after  the  amendment  the  same  case 
that  had  been  brought  up  by  appeal  from  the  justice;  that 
the  defendant  by  going  to  trial  upon  the  amended  declara- 
tion without  objection,  was  estopped  from  denying  its  valid- 
ity ;  but  that  his  sureties  in  the  appeal  bond  were  not,  that 
their  liability  and  undertaking  are  strictissimi  juris,  and 
that  no  judgment  upon  the  amended  declaration  could  be 
rendered  against  them,  the  amendment  of  the  declaration 
being  out  of  the  purview  of  the  statutes,  probably  without 
their  knowledge,  and  binding  upon  their  principal  only  on 
the  principle  of  estoppel.3 

§  859.  Practice  —  New  pleadings  in  appellate  court — 
Iowa.  —  In  Iowa  it  is  the  law  that  in  a  case  pending  in  the 
district  court  upon  appeal  from  a  justice,  a  party  is  not 


l  Transfer  v.  St.  Louis,  etc.,  Co.,  64  Mo.  189. 
*  Brres  v.  Sager,  28  Mich.  47 
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entitled  as  a  matter  of  right  to  file  new  pleadings,  bat  upon 
a  proper  showing  the  court  may  permit  him  to  do  so.  It 
is  a  matter  of  judicial  discretion.1 

§  860.  Appeal  —  Rule  as  to  dismissal  —  Appeal 
bond  —  Michigan.  —  In  Michigan  an  appeal  cannot  be 
dismissed  for  any  informality  or  imperfection  in  the  appeal 
bond,  if  the  appellant  and  his  sureties  consent  to  amend  the 
same,  or  if  another  sufficient  bond,  to  be  approved  by  the 
court,  shall  be  filed;  nor  on  the  ground  of  an  imperfect  or 
defective  affidavit,  if  the  appellant  shall  make  a  correct  affi- 
davit. The  proper  practice  upon  a  motion  to  dismiss  an 
appeal  for  these  defects  is  to  make  an  order  nisi  that  the 
appeal  be  dismissed  unless  within  a  time  specified,  a  new 
and  correct  affidavit  and  bond  be  filed.3 

§  861.  After  appeal  there  is  a  trial  de  novo  in  appel- 
late court — Amendments  and  new  pleadings  permitted — 
Arkansas.  —  In  Arkansas  upon  appeals  from  justices, 
cases  are  tried  de  novo  upon  the  merits.  The  court  does 
not  take  jurisdiction  simply  to  correct  errors  and  affirm  or 
reverse.  It  may  permit  amendments,  or  allow  new  issues 
to  be  made  touching  the  subject-matter  in  controversy  be- 
low, and  may  in  proper  cases  permit  an  answer  to  be  filed 
after  a  default  in  the  court  below.3 

§  862.  Appeal — Amendments  may  be  allowed  in  ap- 
pellate court  in  matters  of   substance  —  Indiana.  —  In 

Indiana  upon  appeal  from  a  justice  to  the  circuit  court,  it 
is  competent  for  the  latter  tribunal  to  allow  amendments  to 
the  pleadings  upon  such  terms  as  to  costs  and  continu- 
ances as  the  court  may  order,  and  among  such  amendments 

i  Packard  v.  Snell,  35  Iowa,  80;  Stanton  v.  Warrick,  31  Iowa,  76;  May  ».  Wilson,  SI 
Iowa,  79. 

•  People  v.  Judge,  27  Mich.  803. 
8  Hall  v.  Doyle,  85  Ark.  445. 
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is  the  addition  of  a  new  paragraph  to  the  complaint,  and 
that  paragraph  may  contain  matter  of  substance  as  well  as 
of  form,  as  where  the  complaint  was  upon  a  judgment,  void 
for  want  of  jurisdiction,  a  new  paragraph  founded  on  the 
original  note  was  held  admissible.1 

§  863.  Same  subject  continued  —  Indiana. —In  In- 
diana if  an  appeal  is  taken  from  the  judgment  of  a  justice 
and  the  appellant  gives  insufficient  security  or  no  security 
at  all,  he  may  upon  proper  application  in  the  appellate 
court  give  other  or  further  security,  and  if  he  does  so  to 
the  satisfaction  of  the  court,  by  tendering  a  regular  bond 
with  sufficient  security,  it  is  error  for  the  court  to  dismiss 
the  appeal,  not  because  the  security  is  insufficient,  or  the 
bond  irregular,  but  on  the  ground  that  no  security  had  been 
placed  on  the  bond  within  thirty  days  after  the  rendition 
of  the  judgment  by  the  justice.2 

§  864.  Amendments  in  justices9  courts  permitted  and 
favored  —  Effect  of  appearance  of  appellee  in  appellate 
court  —  Michigan. —  Defects  in  proceedings  before  jus- 
tices will  be  amended  when  such  amendment  is  in  further- 
ance of  justice,  and  proper  provision  is  made  to  prevent 
injurious  consequences  to  the  adverse  party.  Thus  when 
an  appeal  was  taken  from  a  justice's  judgment,  but  the  affi- 
davit put  in  was  not  signed  nor  in  fact  sworn  to,  the  su- 
preme court  of  Michigan  decided  that  under  the  statute  of 
that  State8  the  appeal  ought  not  to  be  dismissed  if  the  ap- 
pellant, his  agent  or  attorney,  should  make  an  affidavit  in 
conformity  with  the  law.  It  was  held  further  that  if  the 
appellee  appeared  in  the  circuit  court  and  noticed  the  case 
for  trial,  the  amendment  was  unnecessary  for  the  defect 
was  waived  by  such  appearance  and  notice.4 

l  Hampton  v.  Warren,  51  Ind.  M8. 
3  Mnrphy  v.  Steele,  51  Ind.  81. 
3  How.  Stats.,  {  7020. 
«  Hamilton  v.  Jennison,  02  Mich.  409. 
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§  865.  Appeal — Bond  —  Amendment  of  bond — Mis- 
sissippi.—  The  strict  rules  which  control  appeals  from 
courts  of  record  are  not  usually  enforced  with  reference  to 
appeals  from  a  justice's  court.  Upon  this  principle  it  was 
held  in  Mississippi  that  when  a  judgment  had  been  ren- 
dered against  two  defendants  and  one  appealed,  giving  a 
bond  with  his  co-defendant  as  security,  which  bond  was  ap- 
proved by  the  justice,  it  was  error  in  the  circuit  court  to 
dismiss  the  appeal  without  allowing  the  defendant  to  give 
a  new  bond  which  he  offered  to  do.  The  approval  of  the 
justice  was  sufficient  to  authorize  the  appeal  and  to  give 
jurisdiction  to  the  circuit  court,  whose  duty  it  was,  upon  a 
proper  presentation  of  the  facts,  to  allow  such  amendments 
as  the  record  showed  were  appropriate,  and  as  justice  might 
require.1 

§  866.  Pleading  —  Appeal  —  Upon  appeal  the  trial 
must  be  on  issues  made  in  justice's  court  —  Indiana.  — 

In  Indiana  it  is  the  law  that  an  appeal  from  the  judgmentof 
a  justice  to  the  circuit  court  must  be  tried  in  the  latter 
court  as  an  original  suit,  except  that  the  issues  are  made  by 
the  informal  pleadings.  And  if  one  of  two  defendants  ap- 
peals, evidence  may  be  given  in  the  circuit  court  of  the 
separate  liability  of  the  appellant  as  well  as  of  the  joint 
liability  of  both  defendants.2 

§  867.  Jurisdiction  —  When  objection  to  jurisdiction 
can  be  made  for  the  first  time  in  appellate  court  —  Ala- 
bama.— In  Alabama  if  the  complaint  does  not  show  any  want 
jurisdiction  in  the  justice,  the  judgment  alone  cannot  oust 
the  jurisdiction.  If  the  judgment  of  the  justice  exceeds  his 
jurisdiction,  the  remedy  of  the  defendant  is,  upon  appeal  to 
the  circuit  court  to  plead  in  abatement  the  want  of  juris- 


l  Gaddls  «.  Palmer,  00  Miss.  798. 
l  Oarmien  v.  Whlttaker,  86  Ind.  509. 
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diction  the  justice ;  and  if  he  fails  to  do  this  he  waives  the  ob- 
jection and  the  judgment  may  be  affirmed  by  the  circuit  court 
by  virtue  of  its  general  jurisdiction,  the  case  being  treated 
in  that  event  as  if  it  had  originated  in  the  circuit  court. 
As  to  the  jurisdiction  of  the  justice,  that  must  be  determined 
in  the  circuit  court,  not  by  the  amount  of  the  judgment,  but 
by  the  amount  legally  due  or  actually  claimed  at  the  time 
the  judgment  was  rendered.  And  the  plaintiff  may  amend 
in  the  circuit  court  by  remitting  the  excess  of  the  justice's 
judgment  above  his  jurisdiction.1 

§  868.  Appeal — Oases  upon  appeal  tried  on  equitable 
principles.  —  Alabama.  —  In  Alabama  the  law  is  that  upon 
an  appeal  from  the  judgment  of  a  justice  to  the  circuit 
court,  the  trial  must  be  conducted  according  to  equity  and 
justice,  without  regard  to  any  defect  in  the  summons,  or 
other  proceeding  before  the  justice,  only  upon  the  merits, 
and  in  no  other  way.9 

§  869.  Defendant  not  appealing  has  no  standing  In  ap- 
pellate court — No  judgment  can  be  there  rendered  for 
or  against  him — Tennessee. — The  supreme  court  of 
Tennessee  found  it  necessary  to  decide  that  no  judgment 
can  be  rendered  in  the  appellate  (circuit)  court  against  a  de- 
fendant who  had  not  joined  his  co-defendant  in  appealing  to 
that  court  from  the  judgment  of  the  justice.  Such  a  party 
had  no  standing  in  the  circuit  court,  no  action  could  be 
taken  by  him  or  against  him,  and  the  judgment  was  simply 
void.8 

§  870.  In  appellate  court  new  exceptions  or  objections 
cannot  be  taken — Kansas.  —  In  Kansas  it  has  been  held 
that  the  reversal  of  the  judgment  of  a  justice  on  petition  in 

l  House  v.  Lassiter,  49  Ala.  307.    See  Vaughn  v.  Robinson,  20  Ala.  229 ;  Orabtree  v. 
Cliatt,  22  Ala.  181. 

9  Solomon  v.  Boss,  49  Ala.  196. 

s  Cowan  v.  Morrison,  4  Baxt  (Tenn.)  878. 
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error  in  the  district  court,  in  a  case  in  which  the  justice 
had  jurisdiction  of  the  parties  and  the  subject-matter  of  the 
action,  cannot  be  had,  unless  the  transcript  shows  that  the 
action  or  rulings  of  the  justice  were  objected  to  or  excepted 
to  at  the  time.1  -    '  * 

§  871.  Bight  of  appellee  to  enter  appeal  and  move  for 
affirmance  —  Limits  of  appellate  court's  powers  in  affirm- 
ing judgment  —  Vermont.  — In  Vermont  if  the  appellant 
fail  to  enter  the  appeal  in  the  county  court,  the  plaintiff 
may  do  so  and  ask  for  an  affirmance  of  the  justice's  judg- 
ment. He  can  not,  however,  ask  for  a  *•  close  jail  certifi- 
cate" from  that  court  on  the  giound  that  the  cause  of 
action  arose  from  the  willful  and  malicious  act  of  the  de- 
fendant. The  county  court  has  no  vocation  or  authority  in 
case  of  a  proceeding  on  complaint  for  affirmance  beyond 
what  is  specifically  conferred  by  statute,  i.e.,  to  affirm  the 
judgment,  adding  to  the  damages  interest  at  the  rate  of 
twelve  per  cent  per  annum.  And  unless  the  justice  ren- 
dered judgment  for  a  close  jail  certificate  the  county  court 
could  not  act  on  that  subject.8 

§  872.  Upon  appeal  appellant  is  entitled  to  trial  on 
the  merits  —  What  is  cognizable  upon  appeal  to  supreme 
court  from  order  dismissing  appeal  —  Wisconsin  — 
Quaere.  — In  Wisconsin  a  party  who  has  regularly  appealed 
from  the  judgment  of  a  justice  is  entitled  to  a  trial  on  the 
merits,  and  it  is  error  to  dismiss  the  appeal  on  the  ground 
that  he  has  not  shown  any  cause  of  action.  But  upon  an 
appeal  to  the  supreme  court  from  the  order  dismissing  b*s 
appeal  from  the  justice,  the  appellant  does  not  carry  up 
the  merits  of  the  cause  to  the  supreme  court,  but  only  the 
question  whether  the  first  appeal  was  regularly  and  property 
taken.8 

1  Gaxrey  v.  Schollkopf ,  McCahon,  179. 

2  Spaulding  v.  Wood  worth,  42  Vt.  570. 

3  Hicken  v.  Alden,  26  Wis.  40. 
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§  873.  Trial  de  novo  in  appellate  court,  where  conclu- 
sive—  TexajS.—  In  Texas,  by  the  act  of  August  13, 1870,  sec- 
tion 12,  it  is  provided  that  all  causes  appealed  from  a  justice's 
court  shall  be  tried  de  novo  in  the  district  court,  and  such 
trial  shall  be  final  without  appeal  to  the  supreme  court  • 
This  statute  is  held  to  apply  as  well  to  criminal  as  to  civil 
cases.  * 

§  874.  Appeal  —  Trial  in  appellate  court  de  novo  — 
Appeal  only  from  final  judgment,  not  for  subsequent  er- 
rors —  Arkansas.  —  In  Arkansas,  upon  appeal  from  a  jus- 
tice, the  circuit  court  does  not  review  the  case  as  upon 
error,  but  tries  it  anew,  as  if  no  judgment  at  all  had  been 
rendered;  and  no  appeal  can  be  taken  except  from  the 
judgment.  If  errors  occur  in  the  proceedings  after  judg- 
ment, the  court  possesses,  and  will  apply  other  means,  appro- 
priate for  their  correction.  When  a  case  is  dismissed  for 
want  of  jurisdiction,  the  court  cannot  render  judgment  for 
costs.2 

§  875.  Appeal  —  What  is  a  failure  to  prosecute  with 
effect  —  California. — In  California  it  is  the  law  that  a 
failure  by  the  appellant  to  produce  in  the  county  court  a 
duly  certified  copy  of  the  docket  of  the  justice  from  whose 
judgment  the  appeal  is  taken,  is  a  failure  to  prosecute  the 
appeal  within  the  meaning  of  section  367  of  the  code  of 
that  State.3 

§  876.  When  and  where  an  appellant  is  not  entitled  to 
trfcal  de  novo  —  Affidavit  —  Writ  of  error  — Wisconsin.  — 

It  is  the  law  in  Wisconsin,  that  if  an  appeal  is  taken  by  aplain- 
tiff ,  from  the  judgment  of  a  justice  to  the  county  court  and 
he  omits  to  file  an  affidavit  as  to  the  amount  of  his  claim, 

l  Higgina  «.  State,  34  Tex.  137. 
8  Touhy  v.  Rector,  26  Ark.  315. 
8  People  v.Elkins,  40  Oal.  642. 
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he  cannot  have  a  trial  de  novo  in  the  county  court.  That 
tribunal  is  only  authorized  to  affirm  or  reverse  the  judg- 
ment upon  the  merits  of  the  cause.1 

§  877.  Appeals  Involving*  small  sums,  when  and  where 
triable  by  the  judge  alone  —  When  appeal  precludes  a 
recordarl  —  North  Carolina.  —  In  North*  Carolina  it  is  the 
law  that  if  a  case  appealed  from  a  justice  to  the  superior 
court  involves  less  than  twenty-five  dollars,  the  clerk  of  the 
court  shall  send  the  papers  to  the  judge,  who  shall  deter- 
mine only  the  matters  of  law  therein.  If,  however,  the 
appeal  is  taken  by  a  plaintiff  who  claimed  more  than  twenty- 
five  dollars,  the  judgment  being  for  less,  the  rule  for  send- 
ing the  papers  to  the  judge  does  not  apply,  and-  in  such 
case  the  plaintiff  would  seem  to  be  entitled  to  a  trial  by 
jury  in  the  superior  court.  By  appealing  from  the  judg- 
ment of  the  justice,  however,  he  puts  an  end  to  the  case  so 
far  as  the  justice  is  concerned,  and  cannot  obtain  a  recordari 
to  the  magistrate  to  bring  the  case  up  anew.9 

§  878.  Appeal —  Evidence  in  appellate  court  must  sus- 
tain the  pleadings  that  would  have  been  filed  if  the  case 
had  originated  therein  —  Missouri.  —  It  is  the  law  in 
Missouri  that  in  cases  brought  up  by  appeal  from  the 
judgments  of  justices  and  tried  in  the  circuit  court,  the 
evidence  must  sustain  the  allegations  that  would  have  been 
necessary,  had  the  cause  originated  in  the  circuit  court,  and 
the  proper  pleadings  been  framed  and  filed  therein.  The 
fact  that  formal  pleadings  are  not  required  in  the  court 
of  the  justice  does  not  release  the  parties  from  furnishing 
the  evidence  necessary  to  sustain  their  demands  and  defenses, 
as  they  would  have  to  do  had  such  pleadings  been  filed.8 

l  Mock  «.  Erdman,  38  Wis.  118;  Carney  v.  Doyle,  14  Wis.  270;  Stoppenbach  «. 
Zohrlant,  21  Wis.  885. 

s  Oowles  v.  Hayes,  67  N.  0. 128;  Commrs.,  etc.,  v.  Addlngton,  68  N.  0.  254;  Weill «. 
Sluder,  68  N.  0.156. 

8  Stoat «.  St.  Louis,  etc..  0o.,  52  Mo.  842. 
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§  879.  Appeal  —  Trial  de  novo  in  appellate  court  — 
Colorado.  —  In  Colorado,  as  in  most  other  States,  it  is  the 
law  that  upon  appeal  to  the  district  court  from  the  judg- 
ment of  justices,  the  trial  in  the  appellate  court  shall  be  de 
novo  and  the  decision  founded  upon  the  evidence  adduced 
on  the  second  trial,  and  not  upon  that  in  the  justice's  court.1 

§  880.  Appeal  —  Trial  de  novo  —  Where  appellate 
court  not  limited  by  justice's  jurisdiction  —  Wisconsin.  — 

In  Wisconsin  it  is  the  law  that  when  a  case. is  taken  to  the 
circuit  court  by  appeal  from  the  judgment  of  a  justice  and 
is  to  be  tried  de  novo,  either  party  may  increase  the  amount 
of  his  demand  in  that  court,  even  if  it  shall  exceed  the  juris- 
diction of  the  justice  before  whom  the  case  originated.  In 
this  matter  the  rule  varies  from  that  of  most  other  States 
in  which  the  numerical  limit  of  the  justice's  jurisdiction 
controls  that  of  the  appellate  court.1 

5  881.  Appeal  upon  questions  of  law  alone  —  When 
case  is  triable  de  novo  and  upon  law  and  facts  in  appel- 
late court  —  California  —  In  California  when  an  appeal  is 
taken  from  the  judgment  of  a  justice  to  the  superior  court 
on  questions  of  law  alone,  it  is  competent  for  the  appellate 
court,  if  it  reverses  the  judgment,  to  order  the  new  trial  to 
be  had  in  its  court,  because  by  the  appeal  from  a  judgment 
upon  the  merits,  it  acquired  jurisdiction  of  the  whole  con- 
troversy.  It  is  otherwise  if  the  appellate  court  has  not 
acquired  full  jurisdiction,  as  when  a  justice  without  any 
general  appearance  by  the  defendant  rendered  a  judgment 
against  the  plaintiff,  who  appealed.  In  such  a  case  the 
appellate  court  upon  reversing  the  judgment  of  the  justice, 
could  not  order  the  defendant  to  answer,  for  it  had  acquired 
no  jurisdiction  over  him,  nor  indeed  any  jurisdiction  what- 

l  Ralston  v.  Lee,  lOolo.  ft. 
s  Heath  «.  Heath,  21  Wia.  198. 
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ever  except  to  affirm  or  reverse  the  judgment  rendered  by 
the  justice.1 


§  882.  Appeal  —  Where  appellant  is  not  entitled  to  a 
trial  de  novo  or  by  jury  in  appellate  court  —  South 
Carolina.  —  Up  to  May  1,  1882,  a  party  appealing  from 
the  judgment  of  a  trial  justice  in  South  Carolina  was  en- 
titled to  a  trial  de  novo  in  the  court  of  common  pleas. 
Appeals  taken  after  that  date  entitle  the  appellant  only  to 
a'  trial  upon  the  original  papers  sent  up  by  the  justice,  with- 
out  a  jury  and  without  the  examination  of  witnesses,  such 
being  the  law  under  the  operation  of  the  new  code  of 
procedure  which  went  into  effect  on  that  day.2 

§  883.  Appeal  —  Rule  as  to  objections  to  jurisdiction 
made  for  the  first  time  in  an  appellate  court  —  Minne- 
sota. —  In  Minnesota  it  is  the  law  that  if  an  appeal  is  taken 
from  the  judgment  of  a  justice  to  the  district  court  and  from 
that  to  the  supreme  court  and  an  objection  to  the  jurisdic- 
tion of  the  justice  is  made  for  the  first  time  in  the  last 
mentioned  court,  the  objection  is  not  waived  by  the  appeal. 
It  is  essential,  however,  that  the  error  complained  of  must 
be  affirmatively  shown  to  exist*  And  although  the  omis- 
sion of  a  first  justice,  in  a  change  of  venue,  to  transfer  the 
cause  to  the  second  by  an  entiy  made  upon  his  docket  is 
an  error  fatal  to  the  jurisdiction  of  the  second,  that  fact 
cannot  be  made  to  appear  except  by  a  transcript  of  the 
docket  entries  and  other  proceedings  of  the  first  justice 
duly  certified  by  him.8  And  the  jurisdiction  of  a  justice  is 
not  affected  by  his  omission  to  file  pleadings.  That  is  a 
mere  irregularity. 


i  Curtia  v.  Superior  Court,  63  Cal.  435;  S.  P.  R,  R.  Oo.  v.  Superior  Court,  50  Ctl. 
471. 

s  McFadden  v.  Tant,  20  S.  C.  585 ;  Code  of  Procedure  S.  C.  (1883),  §  358. 
*  Barber  v.  Kennedy,  18  Minn.  217. 
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§  884.  Where  an  appeal  vests  in  appellate  court  full 
powers  to  admit  new  pleadings  and  demands.  — New 
Mexico.  —  In  New  Mexico  an  appeal  from  a  justice  to  the 
district  court  is  not  properly  an  appeal,  for  that  court  has 
no  power  to  revise  and  correct  errors  of  law  in  the  justice's 
court,  to  affirm  or  reverse,  or  take  any  action  based  upon 
that  of  the  justice's  court.  The  case  is  transferred  bodily 
from  the  justice's  court  to  the  district  court,  and  is  there 
tried  de  novo  upon  its  merits,  allowing  the  parties,  not  by 
way  of  amendment,  but  as  in  a  case  never  before  tried,  to 
file  accounts  and  set  offs,  and  to  do  whatever  is  necessary  to 
a  full,  clear  and  legal  presentation  of  the  real  merits  of  the 
issue  between  the  parties.1  From  this  it  would  follow,  as  a 
matter  of  course,  that  very  liberal  amendments  of  pleadings 
would  be  permitted,  the  only  limitation  being  that  the' 
justice  must  have  had  jurisdiction  of  the  parties  and  of  the 
subject-matter.2 

§  885.  Trial  in  circuit  court  of  appealed  case  is  de 
novo  and  upon  the  merits  —  Alabama.  —  In  Alabama  on 
appeal  from  the  judgment  of  a  justice  in  a  proceeding  for 
unlawful  detainer  or  forcible  entry  and  detainer,  the  cause 
must  be  tried  anew  in  the  circuit  court  without  regard  to 
any  defect  in  the  proceedings  before  the  justice.  The 
statute  was  intended  to  secure  a  trial  on  the  merits  in  the 
circuit  court,  as  if  the  cause  had  been  there  originally  and 
regularly  instituted,  and  chat  court  cannot  entertain  any 
motion  based  upon  the  irregularities  which  may  have  oc- 
curred in  the  justice's  court.8 

§  886.  Appeal — When  it  stands  for  trial  —  Illinois.  — 

In  Illinois  if  an  appeal  from  the  judgment  of  a  justice  be 


1  Archibeegue  v.  Miera,  1  New  Mex.  160. 
S  Sanchez  v.  Luna,  1  New  Mex.  238. 
*  Reynolds  v.  Harria,  62  Ala.  415. 
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perfected  within  less  than  ten  days  before  the  first  day  of  a 
term  of  the  circuit  court,  or  during  a  term  of  such  court, 
it  does  not  stand  for  trial  until  the  following  term  of  the 
court.  The  appeal  in  such  a  case  must  follow  the  rule  pre- 
scribed by  law  for  the  commencement  of  a  suit  in  the  cir- 
cuit court.  In  that  State  there  must  be  an  interval  of  at 
least  ten  days  between  the  commencement  of  a  suit,  and  the 
first  day  of  the  term  to  which  the  process  is  returnable,  or 
else  the  case  must  go  over  to  the  next  term.1 

§  887.  Pleading  —  Practice  —  After  trial  in  justice's 
court,  a  plea  in  abatement  is  inadmissible  in  appel- 
late court — Vermont. — Whatever  rights  may  accrue  to 
parties  in  case  of  a  trial  de  novo  in  the  appellate  court,  it  is 
not  competent  to  ignore  wholly  the  trial  before  the  j  ustice 
and  proceed  as  if  no  trial  whatever  had  been  had  and  no 
pleadings  filed.  Thus,  in  Vermont,  after  a  trial  upon  a 
plea  of  the  general  issue  and  no  other  plea,  the  case 
was  taken  up  by  appeal  and  defendant  offered  to  plead  in 
abatement.  The  plea  was  held  to  be  clearly  out  of  time 
and  overruled  accordingly.2 

§  888.  Appeal — Vacates  judgment  and  case  stands 
for  trial  de  novo  in  appellate  court  as  if  it' originated 
there  —  Connecticut.  —  In  Connecticut,  as  in  many  other 
States,  an  appeal  from  the  judgment  of  a  justice  vacates 
the  judgment,  and  the  case  is  tried  de  novo  in  the  appellate 
court.  It  stands  for  trial  in  that  tribunal  precisely  as  if  it 
had  been  commenced  in  it.  From  this  fact  it  is  held  that 
in  a  case  appealed  from  a  justice,  the  right  to  amend  in  the 
appellate  court  was  precisely  the  same  as  in  the  court  of 
the  justice.  And  further,  that  it  was  competent  in  the 
higher  court  for  the  plaintiff  to  amend  his  declaration  by 

l  Hayward  v.  Ramsey,  74  HI.  372. 
s  Hopkins  v.  Elmore,  49  Vt  176. 
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adding  special  counts  to  the  common  counts  which  com- 
posed it.1 

§  889.  Appeal  —  A  trial  de  noyo  most  be  had  in  ap- 
pellate court — It  is  error  to  reverse  the  judgment  of  the* 
justice  —  Kentucky.  —  In  Kentucky  it  is  the  law  that  upon 
appeal  from  the  judgment  of  a  justice  to  the  circuit  court, 
the  case  stands  for  trial  in  that  court  as  an  action  does  which 
is  initiated  there  by  ordinary  proceedings.  And  in  such 
case  the  action  must  be  tried  anew  in  the  circuit  court  as  if 
no  judgment  had  been  rendered.  Hence,  upon  appeal  from 
a  justice  to  the  circuit  court,  it  is  error  for  the  latter  court 
to  reverse  the  judgment  of  the  justice,  and  its  order  to  that 
effect  is  a  nullity,  is  not  a  final  order,  no  appeal  lies  from 
it  to  the  court  of  appeals,  that  court  has  no  jurisdiction 
(except  to  dismiss  the  appeal)  and  the  cause  remains  for 
trial  in  the  circuit  court.9 

§  890.  Appeal  —  Trial  upon  is  de  novo  —  What 
amendment  appellate  court  will  permit — Mississippi.  — 

In  Mississippi  the  law  is  that  appeals  from  a  justice  to  the 
circuit  court  "  shall  be  tried  anew  in  a  summary  way  with- 
out pleadings  in  writing/'  and  the  parties  are  confined  to  the 
issues  made  before  the  justice.  The  circuit  court  has  power 
to  amend  issues  made,  and  set-offs  filed  before  the  justice, 
but  will  not  allow  to  be  filed  a  set-off  or  counter-claim  not 
previously  introduced  into  the  cause.8 

§  891.  Appeal  —  Case  tried  de  novo  —  Defenses  avail- 
able— Exception  of  set-offs  —  Mississippi.  —  The  rule  is 
very  general,  that  upon  an  appeal  from  a  justice's  court, 
the  case  is  tried  de  novo,  as  if  it  has  never  been  tried  before, 
and  -any  defense  may  be  set  up  in  the  circuit  court  that 

1  Howl&nd  «.  Couch,  48  Conn.  47. 
S  Bennett  v.  Thompson.  10  Bush,  865. 
8  Marx  «.  TruBteH.  50  Miss.  486. 
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v 
could  have  been  made  before  the  justice  except  only  the  de- 
fense of  set-off.  And  it  is  immaterial  that  the  defendant 
purposely  permitted  judgment  by  default  to  go  against 
him  in  the  justice's  court,  and  then  within  the  time  limited 
appealed  to  the  circuit  court.  He  had  a  right  by  law  to  do 
so,  subject,  however,  as  to  costs  to  the  discretion  vested  by 
statute  in  the  circuit  court.  The  rule  that  set-off  canuot 
be  pleaded  for  the  first  time  in  the  circuit  court  after  an  ap- 
peal, is  founded  on  the  ground  that  a  plea  of  set-off  is  a 
cross-action,  and  if  permitted,  would  be  in  effect  to  allow  a 
defendant  by  plea  to  bring  suit  in  the  circuit  court  against 
the  plaintiff.  Every  defense  which  is  defensive,  may  be 
produced  for  the  first  time  after  appeal  in  the  circuit  court.1 

§  892.  Evidence  —  Appeal  —  Transcript  of  Justice's 
docket  and  minutes  is  the  appropriate  evidence  of  his 
proceedings  —  Wisconsin.  —  Upon  proceedings  on  cer- 
tiorari to  a  justice,  the  circuit  court  can  ascertain  what  the 
justice's  docket  contains  only  from  having  before  it  a  regu- 
larly certified  transcript  or  copy  of  the  docket  and  all  the 
papers  in  the  case.  And  when  it  is  sought  to  hold  the 
judgment  of  a  justice  to  be  void,  because  of  his  (alleged) 
failure  to  enter  on  his  docket  the  place  as  well  as  the  time 
to  which  a  cause  was  adjourned,  the  return  of  the  justice  to 
the  writ  of  certiorari^  must  show  that  failure  clearly  and 
unmistakably.  One  who  relies  on  a  technical  error  to 
avoid  a  judgment  against  him,  is  held  to  strict  rules  in 
making  that  error  apparent  to  the  court.9 

§  893.  Appeal  —  When  not  tried  de  novo — Appeal 
on  questions  of  law  only  —  Minnesota.  —  In  most  of  the 
States  on  an  appeal  from  the  judgment  of  a  justice  the  case 
is  tried  in  the  higher  court  de  novo.     In  Minnesota  a  party 

i  Callahan  v.  Newell,  61  Miss.  437 ;  Illinois,  etc.,  Co.  v.  Andrews,  61  MUs.  474;  Marx 
v.  Trussell,  60  Miss.  498. 
s  Wite  v.  Henxe.  68  Wis.  244 
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may  appeal  upon  questions  of  law,  alone,  but  upon  such  an 
appeal  if  either  party  requests  it,  the  justice  will  return  to 
the  district  court  a  true  transcript  of  all  the  evidence  given 
upon  the  trial.  Whether  this  request  is  made  or  not,  if  the 
justice  does  return  it  and  it  affirmatively  appears  that  the 
transcript  contains  all  the  evidence,  the  court  will  consider 
it  in  adjudicating  the  case.1 

§  894.  Set-off  or  counter-claim  —  If  it  exceeds  the  jur- 
isdiction of  the  justice,  the  excess  must  be  remitted  — 
Ohio.  —  In  Ohio  the  rule  is  recognized  that  when  the 
original  action  is  brought  before  a  justice  and  the  case 
taken  by  appeal  to  an  appellate  court,  the  jurisdiction  of 
the  latter  is  limited  to  the  amount  which  was  within  the 
jurisdiction  of  the  justice.  And  in  that  case  a  counter- 
claim to  that  amount  may  be  presented  by  the  defendant, 
but  if  the  counter-claim  is  for  unliquidated  damages  amount- 
ing to  much  more  than  the  limit  of  the  justice's  jurisdic- 
tion, the  defendant  cannot  set  up  his  counter-claim  to  the 
full  amount  of  the  justice's  jurisdiction  and  retain  the  re- 
mainder for  a  subsequent  separate  action.  If  he  sets  up  the 
counter-claim  at  all,  he  must  remit  the  excess  above  the  jur- 
isdiction of  the  justice,  or  it  cannot  be  entertained.3 

§  895.  Practice  —  Bill  of  particulars  —  When  its  suf- 
ficiency will  not  he  inquired  into  in  the  court  above  — 
Kansas.  —  In  Kansas  it  is  held  that  if  in  the  justice's  court 
no  question  is  raised  as  to  the  sufficiency  of  the  bill  of  par- 
ticulars, neither  the  district  court,  nor  the  supreme  court 
will  disturb  the  judgment  founded  thereon,  if  by  a  very 
liberal  construction  the  bill  can  be  held  to  state  a  cause  of 
action.8 


l  Smith  «.  Force,  81  Minn.  119;  Hondo  v.  Am.  Ex.  Co.,  24  Minn.  9ft. 
s  Woolever  v.  Stewart,  86  Ohio  St.  146. 
a  Kaub  v.  Mitchell,  19  Kan.  67. 
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§  896.  Practice  —  What  objections  to  the  transcript 
most  be  made  specially  in  the  appellate  court  —  Il- 
linois. — In  Illinois,  if,  upon  the  trial  of  a  casein  the  circuit 
court,  a  general  objection  is  made  to  the  transcript  filed  by 
the  justice,  it  will  be  held  to  apply  only  to  the  form  of  the 
transcript  and  its  pertinency  as  evidence.  If  the  objection 
is  really  that  the  transcript  is  incomplete,  that  it  contained 
no  copy  of  the  summons  in  the  cause  nor  any  return  of  sen- 
ice  of  the  process,  the  objection  should  be  made  specially 
as  otherwise  it  cannot  be  noticed ;  and  such  an  objection 
comes  too  late  if  it  is  made  for  the  first  time  in  the  supreme 
court.1 

§  897.  Where  in  case  of  appeal  the  appellate  court 
may  affirm  or  reverse  the  justice's  judgment — North 
Carolina.  —  In  North  Carolina  the  proper  judgment  for  the 
appellate  court  to  render,  if  it  finds  no  error  in  the  proceed- 
ings of  the  justice  from  whose  judgment  an  appeal  has  been 
taken,  is  to  affirm  the  judgment,  not  to  dismiss  the  appeal. 
It  is  only  proper  to  dismiss  the  appeal  when  there  is  an  ir- 
regularity, in  the  appeal  itself  or  other  like  objection  to  it.5 

§  898.  Party  in  default  may  appeal  —  Peculiar  rule 
that  if  he  fails  to  appear  in  the  appellate  court  the 
judgment  may  be  affirmed  —  Iowa.  —  A  party  in  default 
has  the  right  to  appeal.  He  may  do  so,  and  without 
filing  any  pleading  in  the  circuit  court,  he  may  appear 
and  demand  that  the  testimony  be  introduced  so  that  he 
may  cross-examine  the  witnesses.8  But  if  the  party  appeal- 
ing, having  been  in  default  in  the  justice's  court,  makes  no 
appearance  in  the  circuit  court,  the  judgment  may  be 
affirmed  without  again  introducing  the  evidence,  for  by 
failing  to  appear  in  the  circuit  court  the  appellant  may  be 

l  Johnson  v.  Hollo  way,  83  111.  334. 
a  Barrington  v.  Holbrook,  64  N.  0. 040. 
8  Butler  v.  Hub,  88  Iowa,  429. 
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held  to  have  waived  further  objections  to  the  judgment 
of  the  justice.1  This,  it  will  be  remarked,  is  the  law  of 
Iowa.  The  reasoning  on  which  it  is  founded  is  not  con- 
sistent with  the  rule  which  prevails  in  other  States  that 
the  granting  of  an  appeal  vacates  the  judgment  of  a  jus- 
tice, that  the  proceedings  in  the  circuit,  or  other  appellate 
court  must  be  de  novo;  and  thence  it  follows  that  in  no 
case  can  the  judgment  of  the  justice  be  affirmed,  for  the 
simple  reason  that  there  exists  no  such  judgment  to  affirm. 

§  899.  Practice  —  When  appellate  court  cannot  of  its 
own  motion  dismiss  an  appeal  for  want  of  prosecution  — 
Michigan. — In  Michigan,  a  circuit  court  cannot,  at  its 
discretion,  dismiss  for  want  of  prosecution  an  appeal  from 
the  court  of  a  justice.  As  both  parties  have  equal  rights 
to  notice  a  case  for  trial,  and  equal  means  for  expediting 
the  proceedings,  there  is  no  good  reason  why  the  power  to 
dismiss  such  an  appeal  at  discretion  should  be  conferred 
upon  the  circuit  court,  and  it  has  not  been  conferred.3 

§  900.  On  appeal  after  judgment  by  default  there 
must  he  a  writ  of  Inquiry  —  Appeal  vacates  justice's 
judgment — Alabama.  —  Upon  appeal  from  the  judgment 
of  a  justice  taken  by  default,  it  is  erroneous  to  render  a 
judgment  against  the  defendant  by  default  for  the  amount 
of  the  justice's  judgment  without  the  intervention  of  a 
jury  and  a  writ  of  inquiry.  As  appeals  from  justices  are 
triable  de  novo,  the  judgment  of  the  justice  is  vacated,  and 
is  neither  available  as  an  estoppel  nor  in  evidence;  and 
consequently,  if  in  the  circuit  court  a  default  is  taken 
against  the  defendant,  it  must  be  followed  by  the  same 
proceedings  as  if  the  case  had  been  originated  in  that  court 
by  its  own  process.8 

l  Harty  v.  D.  M.,  etc.,  Co.,  64  Iowa,  827. 
•  Willis  v.  Girabert,  27  Mich.  91. 
8  Abraham  v.  Aliord,  64  Ala.  281. 
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§  901.  Appeal — When  appellant  Is  entitled  to  costs 
of  case  in  appellate  court  —  When  he  is  not — Indi- 
ana. —  The  rule  in  Indiana  is  that  if  an  appellant  from  the 
judgment  of  a  justice  succeeds  in  the  appellate  court  in 
reducing  the  judgment  against  him  more  than  five  dollars, 
he  is  entitled  to  a  judgment  against  the  appellee  for  the 
costs  of  the  case  in  the  appellate  court.  This  rule,  how- 
ever, does  not  apply  unless  it  appears  that  the  appellant 
appeared  to  the  action  before  the  justice.1 

i  Beall  v.  Rowland,  82  Ind.  868. 
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Replevin  —  Proceedings  in  replevin  cases  in  justices'  courts  — 
Bonds  to  be  required— Judgments  in  replevin  cases. 

Section. 

910.  Replevin  in  general — What  It  is  —  When  and  for  what  the  action 

will  lie. 

911.  Same  subject  continued. 

912.  Replevin  in  justices9  courts  —  Limitation  of  the  jurisdiction — 

Form  of  procedure. 

913.  Replevin — Limit  of  jurisdiction  —  What  confers  jurisdiction  — 

Affidavit — Bond — Indiana. 

914.  Jurisdiction  —  Numerical   in   replevin   controlled  by  terms   of 

affidavit — When  jurisdiction  ousted  by  proof  of   excess  of 
value  —  Wisconsin . 

915.  Jurisdiction  —  Controlled  by  amount  demanded  —  Minnesota. 

916.  Affidavit  that  is  essential  to  justices'  jurisdiction  in  replevin 

cases  —  Illinois. 

917.  Jurisdiction  of  actions  for  recovery  of  specific  chattels — Wis- 

consin. 

918.  Jurisdiction  —  Replevin     bond  —  Measure     of     jurisdiction — 

Indiana. 

919.  Replevin — Jurisdiction  —  Limitation  —  Indiana. 

920.  Replevin — Value  of  property  in  dispute,  criterion  of  jurisdic- 

tion—  California. 

921.  Replevin — Jurisdiction  controlled  by  the  terms  of  the  affidavit — 

Michigan. 

922.  Replevin— Jurisdiction — Limitation  of  that  jurisdiction  —  Rule 

on  that  subject — Indiana. 
928.  Practice — Undertaking  of  plaintiff  In  action  for  personal  prop- 
erty—  Liability  on,  continues  for  lifetime  of  the  cause  —  New 
York. 

924.  Replevin — Bond  in  double  the  value  of  the  goods  required — 

Bond  must  strictly  conform  to  the  statute  —  Indiana. 

925.  Practice — Rule  in  replevin  as  to  bond  and  affidavit  —  Indiana. 

926.  Replevin — Bond  given  in — What  is  the  obligation  of  such  a 

bond — What  is   the  prosecution  "to  effect"  of   a   suit — 
Michigan. 

927.  Amendment  —  In  replevin  permitted  in  appellate  court  —  Illinois. 
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Section. 

928.  Replevin — What  is  a  breach  of  a  return  bond  in — Missouri. 

929.  Replevin  —  Affidavit  controls  jurisdiction — Minnesota. 

930.  Appeal  —  Upon  appeal   in  replevin  cases  the   appellate  court 

should  make  the  judgment  in  the  alternative —  Minnesota. 

931.  Proceedings  in  replevin  —  What  is  requisite  to  give  justice  juris- 

diction—  Ohio. 

932.  Same  subject  continued — Tennessee. 

§  910.  Replevin  In  general  —  What  it  is,  when  and 
for  what  the  action  will  lie.  —  In  England  and  in  each  of 
the  several  American  States  the  action  of  replevin  will  lie  for 
personal  property  in  specie,  whenever  the  original  taking 
was  unlawful.  It  differs  from  the  action  of  detinue  in  that 
the  latter  action  is  the  appropriate  remedy  when  the 
original  taking  by  the  defendant  was  legal,  but  the  prop- 
erty was  unlawfully  detained.  In  many  of  the  States  the 
scope  of  an  action  of  replevin,  or  equivalent  proceedings 
under  another  name,  is  very  greatly  enlarged  by  statute  so 
as  to  include  not  only  the  cases  in  which  the  taking  was 
unlawful,  but  those  also  in  which  after  a  legal  taking,  the 
subsequent  detention  of  the  chattels  by  the  defendant  was 
illegal.1  This  extension  of  the  remedy  is  not  unreasonable, 
for  the  gravamen  of  the  action  is  not  the  taking  but  the  de- 
tention. The  plaintiff  does  not,  except  as  an  alternative, 
seek  to  recover  the  value  of  his  property,  but  its  restora- 
tion. It  is,  therefore,  comparatively  immaterial  to  him 
whether  the  defendant  came  into  possession  of  his  goods 
rightfully  or  otherwise,  if  he  detains  them  wrongfully. 
And  the  very  first  step  taken  by  the  officer  under  the  initial 
process  put  into  his  hands,  is  to  seize  and  restore  to  the 
plaintiff  the  goods  for  which  he  brings  suit.  Of  course, 
the  rights  of  the  defendant  are  properly  guarded  by  bond 
and  security  furnished  by  the  plaintiff. 

The  object  of  the  action  being  to  recover  possession  of 
the  identical  chattels  for  which  the  suit  is  brought,  it  will 

1  SI.  &  V.  Code  Tenn.  (1884),  §  4110;  Bey.  Stats.  Mo.  (1879),  $  8894. 
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not  lie  after  they  have  been  restored  to  the  plaintiff,  nor 
when  the  description  given  in  the  process  is  so  indefinite 
that  they  cannot  be  distinguished  and  identified  by  it.1 
The  party  may  well  have  a  remedy  for  his  loss,  but  he  cannot 
have  this  remedy,  unless  he  can  so  describe  his  property 
that  it  can  be  readily  distinguished  from  other  goods  of  the 
same  kind.  The  action  will  lie  in  favor  of  a  plaintiff  who 
has  a  general  property  in  the  goods,  together  with  a  right 
to  immediate  possession,  and,  indeed,  a  qualified  property 
in  the  chattel,  together  with  a  right  to  immediate  posses- 
sion is  sufficient  to  maintain  the  action.3  And  an  action 
of  replevin  will  lie  in  favor  of  the  owner  of  chattels  against 
an  officer  who  has  taken  them  under  an  execution  or  attach- 
ment issued  in  a  suit  in  which  the  plaintiff  in  replevin  is  not 
a  party.  The  principle  that  goods  taken  in  execution  are  in 
the  custody  of  the  law,  and  cannot  be  taken  out  of  that 
custodv  when  the  officer  has  found  them  in  and  taken  them 
from  the  possession  of  the  execution  defendant,  applies  only 
as  between  the  defendant  and  the  officer.8 

§  911.  Same  subject  continued. — It  must  always  be 
borne  in  mind  that  the  title  to  personal  property  is  not  in- 
volved in  the  action  of  replevin.  Any  one  who  is  entitled 
to  the  possession  and  from  whom  it  is  wrongfully  detained 
can  maintain  the  action.  He  must,  however,  be  entitled 
to  its  possession  at  the  time  he  brings  his  action.4  The 
remedy  is  equally  available  whether  the  plaintiff  is  the 
general  owner,  or  has  a  special  property  in  the  chattels 
which  is   coupled  with  the  right  to  possession.5    If  the 

1  Low  v.  Martin,  18  111.  286. 

s  Mead  v.  Killday,  9  Watts,  110;  Walpole  v.  Smith,  4  Blackf.  804;  Frizell  v.  White, 
97  Miss.  198.  See,  also,  Shaddon  v.  Knott,  2  Swan,  858;  Williams  v.  West,  9  Ohio  St. 
82;  Collins  v.  Evans,  15  Pick.  63;  Dnnham  v.  Wykoff,  3  Wend.  880;  Powell  v.  Brad- 
lee,  9  Gill.  A  J.  920;  Wilson  r.  Royston,  2  Ark.  316;  Bogard  v.  Jones,  9  Humph.  739. 

*  Dunham  v.  Wyckoff,  tupra. 

*  Frizell  v.  White,  27  Miss.  198;  Moorman  v.  Quick,  20  Ind.  67;  Berthold  v.  Fox, 
13  Minn.  501;  Pilkington  v.  Trigg,  28  Mo.  92;  Sprague  v.  Clark,  41  Vt.  6. 

*  Dunkham  v.  Wykoff,  3  Wend.  280;  Prater  v.  Frazer,  11  Ark.  249;  Kirby  v.  Miller, 
4  Cold.  3;  Holiday  v.  Lewis,  15  Mo.  403. 
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plaintiff  has  a  lien  upon  the  property  for  his  services,  he 
may  maintain  the  action,  provided  the  lien  includes  the 
right  to  possession.1  An  officer  who  has  levied  on  property 
and  taken  it  into  possession  may  maintain  the  action,2  and 
so  may  a  bailee  of  property  against  a  wrong-doer.  And 
generally  anybody  may  maintain  the  action  who  has  a  gen* 
eral  or  special  property  in  the  chattels  in  question,  pro- 
vided he  has  the  right  of  possession.  And  it  is  not  material 
that  his  property  in  the  thing  is  minute  and  inconsiderable, 
so  that  it  is  a  legal  interest,  provided  his  possessory  right 
is  unquestionable.8 

Being  therefore  merely  a  possessory  action  it  would 
appear  that  the  scope  of  controversy  would  be  very  narrow. 
Nevertheless  the  action  of  replevin  is  in  very  general  use 
in  justices'  courts  as  well  as  in  those  of  general  jurisdiction. 
There  are  many  cases  in  which  the  right  of  possession  and 
the  title  to  the  property  are  so  closely  connected  that  one 
can  not  be  put  to  a  judicial  test  without  settling  the  other, 
and  therefore  the  action  is  much  more  important  in  practice 
than  in  theory. 

It  is  hardly  necessary  for  the  purposes  of  this  work  to 
pursue  this  subject  further.  It  is  sufficient  to  repeat  that 
the  action  of  replevin  is  a  possessory  action  available  for 
the  recovery  of  chattels  to  which  the  plaintiff  has  the  right 
immediate  possession  ;  that  it  is  an  action  at  law  as  contra- 
distinguished from  equity  proceedings  ;  and  consequently 
authority  to  hear  and  determine  cases  of  that  character 
has  been  conferred  by  all  the  States  upon  justices,  to  be 
exercised  within  their  territorial  limits  and  their  numerical 
jurisdiction. 

§  912.  Replevin  In  Justices' courts  —  Limitation  of  die 
jurisdiction  —  Form   of  procedure.  —  The  action  of  re- 

l  Currier  v.  Ford,  «6  111.  488. 

*  Martin  v.  Watson,  8  Wis.  316;  Dunlin  v.  McKee,  S3  Ind.  447;  Pugh  v.  Gallowsy, 
10  Ohio  St.  484. 

•  Hopper  v.  MUler,  76  N.  0. 403;  Haythorn  t>.  Buablorth,  4  Harr.  (N.  J.)  110. 
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plevin  in  justices'  courts  differs  from  all  or  nearly  all  the 
proceedings  in  those  tribunals  in  that  it  is  a  proceeding 
in  rem.  It  is  designed  to  operate  upon  certain  specific 
chattels  and  the  judgment  of  the  court  affects  those  chattels 
only,  and  the  ordinary  money  judgments  so  general,  almost 
universal,  in  those  courts  are  only  rendered  as  an  alterna- 
tive, and  for  costs.  The  jurisdiction  of  the  court  is  con* 
trolled  by  the  value  of  the  property  which  is  the  subject  of 
the  controversy,  not  by  the  damages  which  the  plaintiff 
may  allege  or  prove  that  he  has  suffered  by  the  wrong  of 
which  he  complains.  The  form  of  procedure  is  simple  and 
uniform.  The  immediate  action  of  the  law  being  invoked, 
it  is  essential  that  the  plaintiff  shall  by  affidavit  show  a  suf- 
ficient reason  for  the  use  of  this  "  violent  remedy,"  as  it  is 
called  in  the  old  books,  and  also  that  he  furnish  an  ade- 
quate indemnity  for  the  defendant  if  it  shall  appear  upon 
the  trial  that  the  suit  was  brought  upon  inadequate  grounds. 
An  affidavit  setting  forth  the  grounds  for  the  action,  and  a 
sufficient  bond  of  indemnity  are  everywhere  essential  pre- 
liminaries of  the  action.  In  the  subjoined  note  will  be 
found  forms  of  the  procedure  in  this  action  which  are  appli- 
cable under  the  statutes  of  any  of  the  States.  —  A. 

A. 

(a.)  The  following  is  a  sufficient  form  of  the  statement  and  affidavit  to 
be  used  in  an  action  of  replevin:  — 


FORM. 


B v.  C D- 


STATE  OF , )        Before  E F ,  Justice  of  the  Peace, 

.  Couhtt,     ) 88'      for township  in county. 

Statement  in  action  of  replevin. 
The  plaintiff  in  this  case  states  that  he  is  entitled  to  the  possession  of 
the  following  described  personal  property,  to  wit:  (Here  Insert  a  full 

description  of  the  property)  of  the  value  of dollars.    That  the 

same  has   been  unlawfully  taken,  and  is  wrongfully  detained  by   the 

defendant  in  this  cause,  in  the  county  of  aforesaid;  that  the 

the  same  has  not  been  seized  under  any  process,  execution  or  at- 
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tachment  against  the  property  of  the  plaintiff,  (or,  if  the  fact  be  so, 
"  that  the  property  was  taken  In  execution  "  (stating  how)  "  bat  was  and 
is  by  law  exempt  from  all  such  process ; ")  that  the  said  property  has  been 
Injured,  (here  state  how  and  in  what  manner  it  has  been  injured),  and 
that  by  the  taking  and  detention  of  paid  property,  and  by  all  injuries 

thereto  the  plaintiff  is  damaged  in  the  sum  of dollars.    Plaintiff 

further  states  that  he  will  be  in  danger  of  losing  his  said  property  unless 
it  shall  be  taken  out  of  the  possession  of  the  defendant.  Wherefore  plain- 
tiff prays  judgment  for  the  recovery  of  said  property,  and  for dol- 
lars damages  for  the  taking  and  detention  (or  detention)  thereof  and  for 

all  injuries  thereto. 

(Signed)  A B ,  Plaintif. 

The  words  "  has  been  unlawfully  taken "  may  be  omitted  in  those 
States  in  which  replevin  will  lie  for  an  unlawful  detention  of  property 
lawfully  taken. 

(b.)  To  the  foregoing  statement  should  be  appended  an  affidavit  in  the 
following:  — 

FORM. 

A B ,  the  plaintiff,  makes  oath  and  says  that  to  the  best  of 

his  knowledge  and  belief,  the  facts  and  allegations  contained  in  the  above 
statement  are  just  and  true. 

Subscribed  and  sworn  to  before  me  this day  of ,  18—. 

(Signed)  A B 

Test:  E F ,  Justice  of  the  Peace. 

(c.)  As  already  stated,  before  the  plaintiff  Is  entitled  to  the  issuance  of 
any  process  in  a  case  of  this  character,  he  must  file  a  replevin  bond  or 
undertaking,  intended  to  Indemnify  the  defendant  if  the  complaint  made 
by  the  plaintiff  shall  prove  to  be  without  due  and  lawful  grounds. 
This  bond  or  undertaking  may  be  In  the  following — 

FORM. 

A B v.  C D . 

STATE  OP , )  Before  E F ,  Justice  of  the  Peace  for 

County.    >      township. 

Enow  all  men  by  these  presents  that  we,  A B ,  as  principal, 

and  K L and  M N ,  as  sureties,  are  held  and 

firmly  bound  unto  C D ,  in  the  penal  sum  of  dollars 

(double  the  sworn  value  of  the  property),  for  the  payment  of  which  we 
bind  ourselves,  our  heirs,  executors  and  administrators  firmly  by  these 

'presents.    Sealed  with  our  seals  and  dated  this day  of ,  A.  D. 

18—. 

The  condition  of  this  obligation  is  such  that  whereas  the  said  A 

B 1  has  this  day  brought  before  E F >  justice  of  the 
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peace  for township  in  county  aforesaid,  an  action  of  re- 
plevin against  C D ,  for  the  recovery  of  certain  personal  prop- 
erty, to  wit  (here  describe  it),  and  has  obtained  an  order  of  delivery  and 
summons  in  said  case.    Now,  the  condition  of  this  obligation  is  such  that 

if  the  said  A B  shall  prosecute  his  said  suit  with  effect;  or, 

if  falling  so  to  do,  he  shall  return  to  the^said  C D  such  prop- 

erty as  under  the  said  order  of  delivery  shall  be  put  into  his  possession, 
and  shall,  moreover,  pay  all  damages  and  costs  that  may  be  adjudged 

against  him,  the  said  A B ,  in  favor  of  the  said  C 

D ,  by  the  said  E F ,  justice  of  the  peace  as  aforesaid, 

then  this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

(Signed)  A B  ,     [seal.] 

(      •«        )  K L ,      [8KAL.J 

(     "        )  M N .      [SEAL.] 

Approved  this day  of ,  18 — . 

(Signed)  E F f  Justice  of  the  Peace. 

(<f .)  The  following  form  is  shorter,  but  will  answer  the  same  pur- 
pose:— 

FORM. 

« 

Caption  as  in  the  foregoing  form. 

We  undertake  and  are  bound  to  the  defendant,  C D ,  in  the 

sum  of dollars  (double  the  value  of  property  as  set  forth  in  plain- 
tiff 's  statement) .  This  obligation  is  to  be  void  upon  the  following  condi- 
tions, to  wit:  That  the  plaintiff  shall  duly  prosecute  the  above  entitled 
action,  and  that,  if  the  property  be  delivered  to  him,  he  shall  return  the 
same  to  the  defendant,  if  return  thereof  be  adjudged;  and  shall  pay  to 
the  defendant  such  sum  as  may,  for  any  cause  growing  out  of  the  order 
that  may  be  issued  in  said  action,  be  recovered  against  the  plaintiff;  and 
shall  pay  all  the  costs  and  damages  that  may  be  adjudged  against  him, 
otherwise  to  remain  in  full  force  and  effect. 

(Signed)  A B ,     [seal.] 

(    "      )  K L ,    [seal.] 

(      «        )  M N .     [SEAL.] 

Approved  this  day of ,  18  — . 

E F ,  Justice  of  the  Peace. 

(e.)  Having  made  the  affidavit  appended  to  his  statement,  and  fur. 
nlshed  the  bond  or  undertaking  of  which  the  foregoing  forms  are  given, 
the  same,  having  been  approved  by  the  justice,  the  plaintiff  is  entitled  to 
the  Issuance  of  an  order  for  the  delivery  of  the  property  to  him,  to  which 
may  well  be  joined  a  summons  to  the  defendant  to  appear  and  answer  his 
complaint.    The  plaintiff  is  of  common  right  entitled  to  have  the  sum- 
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mons  issued,  but  is  not  entitled  to  the  order  for  the  delivery  of  the  prop- 
erty, except  upon  making  the  affidavit  and  furnishing  the  bond  or 
undertaking.  The  following  is  a  suitable  form  for  the  order  of  deliver/ 
and  summons :  — 

FORM. 


B v.  C D- 


Replevin  —  Order  of  delivery  and  summons. 

The  State  of to  the  constable  of township  in county— 

Greeting: 

You  are  hereby  commanded  to  take  (here  describe  the  property  set 
forth  in  the  plaintiff's  statement)  from  the  possession  of  the  defend- 
ant, C D ,  and  deliver  the  same  to  the  plaintiff,  A- 

B ;  and  you  are  further  commanded  to  summon  the  said 

D ,  to  appear  before  E F ,  one  of  our  justices  of  the 

peace  for township  in  said  county  of ,  at  his  office  in  said 

township,  on  the day  of 18 — ,  at  the  hour  of o'clock  a. 

m.  (or  p.  m.)  to  answer  the  complaint  of  A B ,  for  the  (on- 
lawful  taking  and)  wrongful  detention  of  said  property,  and  for 

dollars  damages  in  the  premises ;  and  that  you  make  due  return  of  this 
writ  with  the  manner  of  your  execution  of  the  same. 

Witness  our  said  justice,  this day  of ,  A.  D.  18—. 

(Signed;  E F ,  Justice  of  the  Peace. 

(/.)  It  may  be  remarked  that  these  forms  are  suitable  for  those  States 
in  which  the  jurisdiction  of  the  justice  is  limited  to  his  township,  and  his 
process  is  addressed  to  the  local  constable.  The  forms  can  easily  be 
made  available  to  the  use  of  the  justices  in  those  States  in  which  their 
jurisdiction  is  co-extensive  with  the  county,  by  simply  striking  out  the 
word  "  township  "  wherever  it  occurs.  In  those  States  also  the  process 
should  be  directed,  "To  any  constable  of  — —  county"  or,  "To  any 
lawful  officer." 

(g.)  The  defendant,  if  he  prefers  to  retain  possession  of  the  property 
pending  the  litigation,  may  do  so  by  furnishing  to  the  constable  a  bond 
for  the  delivery  of  the  property  of  which  the  following  is  a  good 


FORM, 


B v.  C  D- 


Before  E F ,  justice  of  the  peace  for township  in 

county. 
Delivery  bond. 

We  undertake  and  are  bound  to  A B ,  in  the  sum  of 

dollars  (double  the  value  set  forth  in  plaintiff's  statement).    ThlsohlL 
gation,  however,  to  be  void  upon  this  condition :  That  the  defendant  shall 
deliver  to  the  plaintiff  the  property  mentioned  in  the  statement  and  writ 
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in  this  suit;  to  wit  (here  recite  the  property  as  described  in  the  state- 
ment) provided  such  delivery  be  adjudged  upon  the  trial  of  this  cause,  or 
in  default  of  such  delivery  shall  pay  the  assessed  value  of  the  said  prop- 
erty,  and  all  damages  for  Injuries  to  the  same,  and  for  the  taking  and  de- 
tention, or  for  the  detention  thereof ,  and  all  costs  which  may  be  adjudged 
against  the  defendant  in  this  action. 

Witness  our  hands  and  seals  this day  of ,  18—. 

(Signed)  C D ,  [seal.] 

(    "      ;  R W ,  [seal.] 

(     a       )  s V .  [SEAL.] 

Approved  this day  of ,  18 — . 

(Signed)  S T ,  Constable. 

(h.)  If,  upon  the  trial,  the  jury  find  that  the  plaintiff  has  sustained  his 
demand  and  is  entitled  to  the  possession  of  the  property  in  question,  they 
will  find  a  verdict  to  that  effect,  which  may  be  put  in  the  following  — 


FORM. 


B v.  C D- 


Before  E E ,  Justice  of  the  Peace  for township. 

In  this  case  we,  the  jury,  find  that  the  plaintiff  was  entitled  to  the  pos- 
session of  the  property  described  In  his  statement  at  the  time  he  brought 
this  suit,  and  that  the  same  had  been  wrongfully  detained  by  the  defend- 
ant, and  we  assess  plaintiff 's  damages  for  the  detention  (or  the  taking 
and  detention)  thereof  and  all  injuries  suffered  by  said  property,  while  so 

wrongfully  in  the  possession  of  the  defendant  at dollars. 

This day  of ,  18—. 

(Signed)  Q A ,  Foreman. 

(i.)  A  verdict  for  the  defendant  may  be  in  the  following 

FORM. 

Caption  as  above . 

In  this  case  we,  the  jury,  find  the  issues  joined  in  favor  of  the  defend- 
ant. 

This day  of ,  18--.  % 

(Signed)  Q A ,  Foreman. 

(J.)  In  case  of  a  general  verdict  in  favor  of  the  plaintiff  in  a  case  in 
which  the  property  has  been  restored  to  him  under  the  initial  process  in 
the  cause,  the  judgment  entry  may  be  in  the  following  — 


FORM. 


B v.  C D- 


Bef  ore  E F— ,  Justice  of  the  Peace. 

On  this day  of ,  18 — ,  came  before  me  the  parties  to  the 

above  named  cause,  and  came  also  a  jury  of  good  and  lawful  men,  to  wit 
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(here  name  them),  who,  having  been  duly  sworn  well  and  truly  to  try  the 
matters  in  difference  between  the  plaintiff,  A B ,  and  the  de- 
fendant, C D ,  npon  their  oaths  do  say,  that  they  find  the  issues 

joined  in  favor  of  the  plaintiff  (or  if  the  verdict  is  special  state  it) .  It  is, 
therefore,  ordered  and  adjudged  that  the  plaintiff  recover  of  the  defend- 
ant the  sum  of dollars  damages  for  the  detention  (or  taking  and 

detention)  of  the  property  described  in  plaintiff 's  statement,  and  for  the 

injuries  thereto,  and  the  further  sum  of dollars,  the  costs  of  this 

suit,  for  which  execution  will  be  issued. 

This day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

(ft.)  If  the  verdict  is  in  favor  of  the  plaintiff  in  a  case  in  which  the  pos- 
session of  the  property  has  not  been  taken  from  the  defendant  the  fore* 
going  form  will  be  used  down  to  the  word  "  adjudged  "  and  the  remainder 
of  the  entry  will  be  in  the  following  — 

FORM. 

adjudged  that  the  plaintiff  recover  of  the  defendant  the  property  de- 
scribed in  the  plaintiff 's  statement,  or  If  said  property  can  not  be  foond 

or  the  plaintiff  so  elects,  the  sum  of dollars  the  assessed  value  of 

said  property,  and  in  either  case  the  further  sum  of dollars,  dam- 
ages for  the  detention  (or  taking  and  detention)  of  said  property,  and  for 

injuries  thereto  and  the  further  sum  of dollars  the  costs  of  this 

suit,  for  all  which  execution  will  be  issued  — 

This  day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

(I.)  If  the  defendant  has  given  a  delivery  bond  for  the  property  in  case 
of  a  result  of  the  trial  adverse  to  him,  the  judgment  entry  will  follow  the 
foregoing  form  down  to  the  word  "  adjudged  "  and  the  remainder  of  the 
entry  should  be  in  the  following 

FORM. 

it   is,  therefore,    ordered    and   adjudged  that  the    defendant    shall 
j|  deliver  to  the  plaintiff  the  property  described  in  his  statement  (or  at  the 

*  election  of  the  plaintiff),  pay  to  him dollars  the  assessed  value 

thereof,  which  sum,  In  that  case,  It  is  adjudged  the  plaintiff  shall  recover 

of  the  said  defendant  and  K— W and  S V ,  his 

"sureties  In  the  delivery  bond,  together  with dollars  damages,  and 

dollars  the  costs  of  this  suit.    And  If  said  property  Is  returned, 

the  plaintiff  shall  recover  of  the  defendant  and  his  aforesaid  sureties  the 

sum  of dollars  damages  and dollars  costs  of  this  suit.    And 

execution  will  be  issued  for  the  several  sums  of  money  herein  adjudged 
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in  favor  of  the  plaintiff  and  against  the  defendant  and  his  said  sureties. 

This day  of ,  18—-. 

(Signed)  E F ,  Justice  of  the  Peace. 

(m.)  If  the  plaintiff  falls  to  prosecute  his  suit  there  will  be  judgment 
for  costs  rendered  against  him  and  his  sureties  in  the  following  — 


FORM. 


B v.  C D- 


Before  E P ,  Justice  of  the  Peace 

On  this day  of  — ,  18—,  at  —  o'clock  a.  m.  (or  p.  m.),  the  de- 
fendant in  the  above  named  cause  appeared  before  me,  and  the  plaintiff 
having  been  duly  called  to  come  into  court  and  prosecute  this  suit,  came 

not  but  made  default,  and  after  waiting  for  him hour  as  required 

by  law,  and  he  still  failing  to  appear,  it  is  hereby  ordered  and  adjudged 

that  this  suit  be  dismissed  for  want  of  prosecution,  and  that  C 

D the  defendant  therein,  recover  of  the  said  A B ,  and 

K L and  M N ,  the  sureties  in  the  replevin  bond 

heretofore  filed  in  this  cause  by  said  A B ,  the  sum  of 

dollars  costs  of  this  suit,  for  which  sum  execution  will  be  issued. 

This day  of ,  18—. 

(^Signed)  E — : —  F ^Jhstice  of  the  Peace. 

(n.)  In  case  upon  a  trial  after  the  property  has  been  delivered  to  the 
plaintiff  the  verdict  of  the  jury  is  against  the  plaintiff  and  In  favor  of  the 
defendant  judgment  will  be  rendered  for  a  return  of  the  property  to  the 
defendant.    This  entry  may  be  In  the  following  — 


FORM. 


B v.  C D- 


Before  E — '• F ,  Justice  of  the  Peace. 

On  this day  of ,  18 — ,  came  before  me  the  parties  to  this  ac- 
tion, and  came  also  a  jury  of  good  and  lawful  men  to  wit  (here  name 
them)  who,  having  been  duly  sworn  well  and  truly  to  try  the  matters  in 

difference  between  the  plaintiff  A B ,  and  the  defendant  1% 

C D ,  upon  their  oaths  do  say  that  they  find  the  issues  joined  '  * 

in  favor  of  the  defendant  (of  If  the  verdict  Is  special,  state  it) .  It  Is 
therefore  ordered  and  adjudged  that  the  plaintiff  in  tnls  action  return  to 
the  defendant  the  paoperty  described  In  his  statement  and  delivered  to 
him  under  the  order  to  that  effect  of  this  court,  or  elso  pay  to  the  said 

defendant  C D , dollars,  the  assessed  value  of  the  said 

property,  for  which  sum  and  for  the  further  sum  of dollars,  the 

costs  of  this  suit,  execution  will  be  issued  in  favor  of  the  said  C 
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D ,  and  against  the  said  A B ,  and  K L ,  and 

M  N ,  his  surettes  in  the  replevin  bond  heretofore  filed  in  this 

cause. 

This day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

(p.)  If  the  verdict  is  for  the  defendant  but  no  return  of  the  property  is 
ordered,  the  judgment  entry  should  follow  the  foregoing  form  (sob-sec- 
tion [n]  )  down  to  the  words  "  It  is  therefore  ordered,"  etc.,  —  then  add 
the  following  — 

FORM. 

It  is  therefore  ordered  and  adjudged  that  the  defendant  recover  of  the 

plaintiff  A B and  K L ,  and  M N , 

his  sureties  in  the  replevin  bond  heretofore  filed  by  said  A  B 

in  this  cause,  the  sum  of dollars,  the  assessed  value  of  tbe  prop- 
erty replevied,  and  also  dollars  the  costs  of  this  suit  for  which 

sums  execution  will  be  issued. 

This day  of 18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

(p.)  If  a  trial  by  jury  is  not  demanded,  or  if  jury  trial  is  waived,  and 
and  the  case  is  tried  by  the  justice  alone  the  judgment  entries  must,  of 
course,  be  varied  accordingly.  The  change  is  in  the  first  part  of  the 
entry,  the  recital,  not  the  judgment  itself.  The  following  Is  a  sufficient 
form  for  any  judgment  entry  in  replevin  of  a  case  tried  by  a  justice  with- 
out a  jury:  — 

FORM. 


B v.  C D 


Before  E F ,  Justice  of  the  Peace. 

On  this day  of ,  18 — ,  appeared  before  me  the  parties  in  the 

above  named  cause,  and  both  having  waived  a  trial  by  jury  (or  "neither 
party  having  demanded  a  jury  ")  the  cause  was  heard  by  me  upon  the 
statement  of  the  plaintiff,  the  answer  of  the  defendant  and  upon  the 
evidence  adduced  by  both  sides.  Upon  due  consideration  of  all  which  It 
is  hereby  ordered  and  adjudged  — 

The  remainder  of  the  entry  should  follow  the  forms  already  given 
after  the  words  * '  ordered  and  ad  j  udged.  * '  The  substance  of  tbe  j  u  dgment 
entry  after  those  words  is  identical  whether,  the  trial  is  by  the  justice  alone 
or  by  a  jury. 

The  forms  given  in  subsections  (J.)9  (£.),  ({.),  («*.)>  etc.,  can  be  nsedi 
adding  to  the  foregoing  form  the  appropriate  matter  from  those  forms, 
so  as  to  make  a  complete  judgment  entry,  for  the  plaintiff  or  for  the  de- 
fendant. 
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§  913.  Replevin  —  Limit  of  jurisdiction  in  —  What 
confers  jurisdiction  —  Affidavit  bond — -Indiana. — The 

jurisdiction  of  justices  in  replevin  cases  in  Indiana  is  limited 
to  actions  in  which  the  value  of  the  property  sought  to  be 
recovered  or  the  damages  claimed  do  not  exceed  two  hun- 
dred dollars,  and  the  jurisdiction  (within  that  limit)  of 
the  justice  to  try  and  determine  the  cause  does  not  depend 
upon  the  sufficiency  of  the  bond  filed  by  the  plaintiff,  or 
indeed  upon  his  filing  any  bond  at  all,  it  is  conferred  by 
the  statute.1  And  if  instead  of  the  bond  required  by  the 
statute,2  the  plaintiff  filed  the  undertaking  provided  by  the 
Civil  Code  of  1852,  section  132,8  the  variation  is  not  material 
and  will  not  deprive  the  justice  of  his  jurisdiction.  In 
either  case  the  suit  cannot  lawfully  be  dismissed,  and  when 
a  writ  of  replevin  has  been  issued,  the  only  remedy  of  the 
defendant  is  a  motion  to  quash  the  writ  for  the  want  of 
either  a  sufficient  affidavit  or  a  sufficient  bond.*  In  other 
words  the  justice  has  jurisdiction,  but  the  plaintiff  must,  in 
order  to  obtain  the  relief  he  desires,  comply  with  the  con- 
ditions prescribed  by  the  law.  The  defendant's  objections 
to  the  bond  and  the  affidavit  are  not  to  the  jurisdiction  of 
the  justice  but  to  the  case  made  by  the  plaintiff.4 

§  914.  Jurisdiction  numerical  in  replevin  controlled 
by  terms  of  affidavit — When  jurisdiction  ousted  by  proof 
of  excess  of  value — Wisconsin.  —  In  Wisconsin,  in  a 
replevin  case,  if  the  affidavit  upon  which  the  writ  of  replevin 
issues  does  not  state  the  valueof  the  chattels  at  all,  or  states  it 
to  be  over  two  hundred  dollars,  the  justice  can  take  no  juris- 
diction and  the  whole  proceeding  will  be  coram  nonjudice. 

1  Rev.  8tats.  Ind.  (1881),  §  1438. 

2  Rev.  State.  Ind.  (1881),  §  1547. 
8  Rev.  Stats.  Ind.  (1881),  §  1270. 

*  Fawkner  v.  Badere,  89  Ind.  687.  See,  also,  Harrell  v.  Hammond,  25  Ind.  104 ; 
De&m  v.  Dawson,  62  Ind.  22;  Bugle  v.  Myers,  59  Ind.  73;  Trueblood  v.  Knox,  73  Ind. 
SIO;  Carver  v.  Carver,  77  Ind.  498;  Deardorf  v.  Ulmer,  34  Ind.  853;  Eddy  v.  Beal,  34 
Ind.  159. 
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If,  however,  the  affidavit  states  the  value  to  be  under  two 
hundred  dollars,  the  justice  has  jurisdiction  whatever  may 
be  the  real  value  of  the  property.  And  if  upon  the  trial, 
the  justice  shall  find  the  value  of  the  chattels  to  exceed  two 
hundred  dollars,  his  jurisdiction  ceases  for  all  purposes  ex- 
cept the  statutory  abatement  of  the  action.  Further  juris- 
diction of  the  case  ceases  by  the  judicial  determination  of 
the  fact  that  the  value  exceeds  two  hundred  dollars,  but 
while  the  jurisdiction  is  thus  ousted,  it  is  only  infuhiro, 
thereafter ;  it  does  not  operate  to  defeat  the  jurisdiction 
conferred  by  the  affidavit  to  issue  the  writ  and  entertain 
the  action.  Want  of  jurisdiction  should  be  pleaded  unless 
it  is  patent  upon  the  face  of  the  record,  in  that  case  such  a 
plea  is  unnecessary.  And  in  any  event  the  justice's  judg- 
ment either  way  upon  his  jurisdiction  is  liable  to  error,  and 
subject  to  appeal,  as  well  as  his  judgment  upon  the  merits, 
and  an  appeal  by  either  party  carries  the  question  decided 
by  the  justice  for  a  re-trial  in  the  circuit  court,  and  that 
question,  whether  it  be  of  jurisdiction,  or  in  abatement,  or 
upon  the  merits,  is  to  be  tried  de  novo  in  the  circuit  court. 
An  appeal  from  a  justice's  judgment  is  necessarily  from 
the  whole  judgment,  taking  the  whole  to  the  circuit  court 
for  redetermination.1 

§  915.  Jurisdiction  —  Controlled  in  replevin  by  amount 
demanded  —  Minnesota.  —  In  an  action  of  replevin  if 
the  value  of  the  property  claimed,  and  the  damages  de- 
manded for  its  detention,  taken  together  as  shown  by  the 
complaint  of  the  plaintiff,  exceed  the  numerical  limit  pre- 
scribed, the  case  is  not  within  the  jurisdiction  of  the  justice. 
In  replevin,  as  in  other  actions,  it  is  the  sum  demanded  by 
plaintiff  which  controls  the  jurisdiction. * 


l  Darling  v.  Oonklin,  42  Wis.  478. 
1  Stevera  v.  Guns,  28  Minn.  020. 
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§  916.  Affidavit  that  is  essential  to  justice's  jurisdic- 
tion in  replevin  cases  —  Illinois.  — la  Illinois  it  is  a  pre- 
requisite to  the  jurisdiction  of  a  justice  in  a  replevin  case, 
that  affidavit  shall  be  made  and  filed  with  the  justice,  show- 
ing that  the  plaintiff  iu  the  action  is  the  owner  of  the  prop- 
erty described  in  the  writ  and  about  to  be  replevied,  or 
that  he  is  then  lawfully  entitled  to  the  possession  thereof, 
and  that  the  property  is  wrongfully  detained,  etc.  Unless 
and  .until  this  affidavit  is  made  and  filed  the  justice  has  no 
jurisdiction  of  the  cause.  And  there  is  no  presumption  in 
favor  of  his  jurisdiction ;  until  that  affirmatively  appears, 
the  defendant  is  not  bound  to  appear  to  a  summons  issued 
in  a  cause  in  which  the  justice  has  no  jurisdiction,  his  non-ap- 
pearance works  him  no  prejudice,  and  in  no  degree  operates 
as  a  waiver  of  the  defect  in  the  proceedings  of  the  justice. 
It  is  only  incumbent  upon  him  to  avail  himself  of  that  de- 
fect by  a  motion  to  dismiss  made  at  the  earliest  moment 
after  his  appearance,  whether  in  the  justice's  court,  or  in  the 
circuit  court,  if  he  did  not  appear  in  the  justice's  court.1 

§  917.  Jurisdiction  of  actions  for  recovery  of  specific 
chattels  —  Wisconsin.  —  In  Wisconsin  justices  have  juris- 
diction of  actions  for  the  recovery  of  specific  personal  chat- 
tels in  all  cases  in  which  the  value  of  the  property  claimed 
does  not  exceed  two  hundred  dollars.9 

§  918.  Jurisdiction  —  Replevin  bond  —  Measure  of 
jurisdiction  —  Indiana.  —  In  Indiana  a  replevin  bond 
must  be  taken  in  double  the  value  of  the  property  replevied, 
and  as  there  is  a  presumption  of  law  that  every  officer  dis- 
cbarges his  duty  until  the  contrary  is  made  to  appear,  the 
value  of  property  replevied  before  a  justice  will  be  held  to 
be  one-half  the  penalty  of  the  bond.     That  half  is,  there- 

1  Erong  v.  Bonton,  86  HI.  579.  • 

*  Zitake  v.  Goldberg,  88  Wis.  316.    See,  aUo,  Rev.  Stats.  Wis.  (1878) ,  tit  XVIII.,  cb. 
lM,$8,p.8D7. 

547 


§    920  JUSTICES*  COURTS — REPLEVIN.  [PART  II. 

fore ,  the  standard  by  which  the  jurisdiction  of  a  justice  will 
be  measured.  If  it  is  within  the  numerical  limit  the  justice 
has  jurisdiction ;  if  it  exceeds  that  limit  the  justice  has  no 
jurisdiction.  If,  however,  the  jurisdiction  of  the  justice  is 
assailed  on  the  ground  that  the  actual  value  of  the  property 
exceeds  the  jurisdictional  limit,  that  fact  must  be  specially 
pleaded,  unless,  indeed,"  it  appears  from  the  proceedings 
before  the  justice  that  the  value  of  the  property  replevied 
did  exceed  his  jurisdiction.1 

§  919.  Replevin  —  Jurisdiction  in  —  Limitations  —  In- 
diana. —  The  jurisdiction  of  justices  in  replevin  cases  in 
Indiana  is  limited  to  cases  in  which  the  value  of  the  prop- 
erty involved  does  not  exceed  $200.  It  was  at  one  time 
beld  that  this  limit  included  not  only  the  value  of  the  prop- 
erty claimed,  but  also  the  amount  of  damages  demanded, 
and  if,  in  the  aggregate,  they  exceeded  $200,  the#justice  had 
no  jurisdiction.  The  latest  ruling  which  construes  the  State 
statute  on  the  subject  fixes  the  limit  at  $200,  referring  only 
to  the  value  of  the  property  involved,  and  not  including  in 
that  sum  the  damages  demanded.3 

§  920.  Replevin  —  Valne  of  property  in  dispute,  the 
criterion  of  Jurisdiction  —  California.  —  In  California  the 
criterion  of  &  justice's  jurisdiction  in  an  action  "  for  the 
recovery  of  specific  personal  property,"  is  the  value  of  the 
property.  The  judgment  in  such  a  case  is  primarily  for 
the  return  of  the  property,  the  judgment  for  its  value  in 
case  the  property  itself  cannot  be  returned  is  merely  an  al- 
ternative. The  jurisdiction,  therefore,  is  controlled  by  the 
primary  purpose  of  the  action,  not  by  the  alternative  de- 
mand for  damages,  which,  it  seems,  might  be  permitted  to 

l  Tyler  v.  Bowlus,  64  Ind.  833. 

*  Grubaugh  v.  Jones,  78  Ind.  350,  distinguishing  fend  explaining  State  v.  Forry.64 
Ind.  260.  See,  also,  Leathers  v.  Hogan,  17  Ind.  343 ;  Harrell  v.  Hammond, 36  Ind.  1M; 
Beam  v.  Dawson,  63  Ind.  33. 
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exceed  the  jurisdiction  of  the  justice,  although  that  point 
is  not  decided.1 

§  921.  Replevin  —  Jurisdiction  controlled  by  the  terms 
of  the  affidavit  —  Michigan.  —  In  Michigan  the  jurisdiction 
of  a  justice  is  controlled  in  replevin  cases  by  the  affidavit 
of  the  value  of  the  property,  and  after  pleading  the  general 
issue,  the  defendant  cannot  bring  it  into  question.  And  if 
the  jurisdictional  limitris  one  hundred  dollars,  the  value  of 
the  property,  as  stated  in  the  affidavit,  is  less  than  that 
amount,  but,  as  shown  by  evidence  exceeds  it,  the  justice 
can  not  forego  jurisdiction  on  the  ground  that  the  amount 
involved  exceeded  the  numerical  limit.2 

§  922.  Replevin  —  Jurisdiction  of  —  Limitation  of 
that  jurisdiction  —  Rule  on  that  subject  —  Indiana.  —  In , 

Indiana  the  jurisdiction  of  justices  over  actions  for  the  re- 
covery of  specific  property  is  limited  to  the  recovery  of 
chattels,  the  value  of  which  does  not  exceed  two  hundred 
dollars.  And  if  a  justice  assumes  to  issue  process  in  an 
action  of  replevin  for  property,  the  value  of  which  exceeds 
that  sum,  his  process  is  void,  and  so  is  the  bond  which  he 
may  have  approved,  and  upon  which  the  process  issued. 
No  action  can  be  maintained  on  such  a  bond  and  it  cannot 
operate  as  an  estoppel  against  its  obligors.3 

§  923.  Practice  —  Undertaking  of  plaintiff  in  action 
for  personal  property  —  Liability  on  continues  during 
lifetime  of  the  cause — New  York.  — In  New  York  the 
plaintiff  in  an  action  for  the  recovery  of  personal  property 
is  required  to  give  an  "  undertaking  "  for  the  prosecution 
of  the  action,  for  the  return  of,  the  property  if  its  return  be 
adjudged,  and  for  the  payment  to  the  defendant  of  such 

1  Astell  v.  Phillippi,  5  Gal.  265. 

2  Henderson  v.  Des borough,  28  Mich.  170. 

*  Caffrey  v.  Dudgeon,  88  Ind.  512.  % 
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sum  as  may  for  any  cause  be  recovered  by  him  against  the 
plaintiff.  Such  an  undertaking  given  in  a  justice's  court 
continues  in  force  throughout  the  lifetime  of  the  action,  into 
whatsoever  appellate  courts  it  may  be  carried,  and  it  may 
be  enforced  by  a  proper  proceeding  after  final  judgment  in 
the  cause.1 

§  924.  Replevin  —  Bond  In  double  the  value  of  the 
goods  required  —  Bond  must  strictly  conform  to  the  stat- 
ute. —  Indiana.  — In  Indiana  it  is  the  law  that  in  an  action 
of  replevin  before  a  justice,  the  plaintiff  must  give  a  bond 
conditioned,  as  required  by  the  statute,  in  double  the  value 
(specified  in  the  complaint),  of  the  goods  sought  to  be  re- 
covered. It  is  essential  that  the  bond  should  conform  to 
the  statute  in  all  its  requirements,  and  its  inaccuracy  is  fatal 
to  the  recovery.  Thus,  the  value  of  the  goods  was  stated 
in  the  complaint  to  be  seventy  dollars,  the  penalty  of  the 
bond  was  one  hundred  dollars,  there  was  a  jury  trial  and 
final  judgment  for  the  plaintiff,  but  it  was  arrested  because 
the  bond  did  not  conform  to  the  statute.9 

m 

§  925.  Practice  —  Rule  in  replevin  as  to  bond  and 
affidavit  —  Indiana. — In  Indiana  the  complaint  and  affi- 
davit in  replevin  may  be  in  action  before  a  justice,  either 
conjoint  or  separate,  or  the  affidavit  setting  forth  all  that  is 
essential  to  the  recovery,  may  be  filed  without  a  separate 
complaint  and  will  suffice  in  lieu  of  it.  All  objections  to  the 
affidavit  are  waived  if  the  defendant  appears  to  the  action 
and  enters  into  a  trial  upon  the  merits.8 

§  926.  Replevin — Bond  given  in — What  la  the  obli- 
gation of  such   a  bond  —  What  is  a   prosecution  "  to 

l  Leteon  v.  Dodge,  61  Barb.  125. 

*  Deardorff  v.  Ulraer,  84  Ind.  333. 

*  Eddy  v.  Seal,  84  Ind.  159;  Lewis  v.  Braokenridge,  1  Blaokf.  112;  Smith  r.  Emer- 
son, 16  Ind.  855. 

550 


CH.  XIV.]  JUSTICES*  COURTS  —  REPLEVIN.  §    928 

effect"  of  a  salt  —  Michigan.  — In  Michigan,  a  replevin 
bond  given  in  an  action  before  a  justice  includes  in  its 
obligation  not  only  the  return  of  the  property  replevied, 
but  the  payment  of  all  the  costs  as  well  in  the  appellate  as 
the  trial  court.  The  condition  of  the  obligation  is  that  he 
will  prosecute  the  suit  to  effect,  that  if  the  defendant  re- 
cover judgment  against  him,  he  will  return  the  property  if 
return  be  adjudged,  and  will  pay  such  sums  of  money  as 
maybe  recovered  by  the  defendant  in  the  action.  The 
plaintiff  does  not  prosecute  his  suit  to  effect,  unless  he 
finally  recovers,  and  as  the  action  after  appeal  is  still  the 
same  action,  the  costs  of  the  circuit  court  are  within  the 
condition.  The  remedy  given  by  the  appeal  bond,  if  the 
plaintiff  appeals,  is  merely  cumulative,  and  in  no  degree 
abrogates  the  obligation  of  the  replevin  bond.1 

§  927.  Amendment  in  replevin  —  Permitted  in  appel- 
late court  —  Illinois. — In  Illinois  amendments  are. per- 
mitted in  actions  of  replevin  as  well  as  in  other  actions  at 
law.  By  statute,  the  plaintiff  may  amend  his  original 
affidavit  for  an  appeal  so  as  to  make  it  conform  to  the 
statute*  And  although  this  amendment  should  regularly  be 
made  in  the  justice's  court,  there  is  no  reason  why  the 
same  privilege  should  not  be  accorded  in  the  circuit  court 
if  the  amendment  has  been  accidentally  omitted  in  the  court 
below.2 

§  928.  Replevin — What  is  a  breach  of  a  return 
bond  in  —  Missouri.  —  In  Missouri  it  is  the  law  that  when 
a  plaintiff  fails  to  prosecute  a  replevin  suit  to  a  successful 
issue  such  failure  is  a  breach  of  the  conditions  of  his  re- 
turn bond,  although  no  judgment  may  have  been  rendered  in 


l  Brabon  v.  Pierce,  84  Mich.  89;  Dan  v.  Sutliff,  1  Mich.  24;  Bennett  v.  Brown,  SO 
K.  Y.  99 ;  Robinson  v.  Plimpton,  5  N.  T.  484.    See  oh.  XIIL,  ft  — 
s  Kirkpatrick  v.  Cooper,  79  111,  660. 
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the  replevin  suit,  either  for  damages  or  a  return  of  prop- 
erty. And  there  is  no  difference  in  this  respect  between 
suits  originating  before  a  justice  and  those  brought  in  the 
first  instance  in  the  circuit  court.1 

§  929.  Replevin  —  Affidavit  controls  Jurisdiction  — 
Appeal  — Minnesota.  — It  is  the  law  of  Minnesota  that  the 
filing  of  an  affidavit  showing  the  value  of  the  property 
sought  to  be  less  than  one  hundred  dollars  is  necessary  to 
authorize  the  issuance  of  a  writ  of  replevin.  Such  an  affi- 
davit and  a  bond  being  filed  with  the  justice  renders  it  incum- 
bent on  him  to  issue  the  writ,  and  that  being  his  duty,  the 
case  is  necessarily  within  his  jurisdiction.  And  unless  the 
value  of  the  property  is  by  proper  pleading  put  in  issue, 
the  justice  cannot  be  ousted  of  jurisdiction,  nor  can  the 
district  court  dismiss  the  appeal  for  want  of  jurisdiction  in 
the  justice.8 

§  930.  Appeal  —  Upon  appeal  in  replevin  eases  the 
appellate  court  should  make  the  judgment  in  the  alter- 
native —  Minnesota.  — In  Minnesota  it  is  the  law  that  in  a 
replevin  case  the  judgment  of  a  justice  should  be  in  the 
alternative,  i.e.,  for  a  return  of  the  property  in  question, 
or  a  money  judgment  for  its  value.  When  a  case  of  that 
character  is  heard  upon  appeal  in  the  district  court,  and  it 
becomes  necessary  to  change  the  judgment,  the  district 
court  should  not  reverse  the  judgment  if  its  only  fault  is 
that  it  is  single  instead  of  being  in  the  alternative,  but 
should  rather  modify  it  so  as  to  make  it  a  judgment  in  the 
alternative  in  acordance  with  the  law.8 

§  931.  Proceedings  in  replevin  —  What  is  requisite  to 

1  Elliott  v.  Black,  45  Mo.  372;  Berghoff  v.  Heckwoolff,  26  Mo.  511;  Hansard  ». 
Reed,  29  Mo.  472. 

*  Hecklin  v.  Ess,  16  Minn.  51. 
3  Kates  v.  Thomas,  14  Minn.  460. 
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give  justice  Jurisdiction  —  Ohio. — It  is  not  necessary  to 
give  in  detail  the  various  statutory  provisions  of  the  several 
States  regulating  proceedings  in  actions  of  replevin.  There 
is  so  much  similarity  between  them  that  any  enumeration 
of  the  differences  would  be  superfluous  and  inappropri- 
ate. 

Taking  the  statutes  of  Ohio  regulating  this  action  as  a 
sample  and  exponent  of  the  laws  in  force  in  the  other 
States,  it  will  be  found  that,  as  heretofore  stated,  an  affi- 
davit is  the  first  necessary  preliminary  to  the  action.  That 
affidavit  must  set  forth :  First,  a  description  of  the  property 
claimed ;  second,  that  the  plaintiff  is  the  owner  of  the  prop- 
erty, or  has  a  special  ownership  or  interest  therein,  stating 
the  facts  in  relation  thereto,  and  that  he  is  entitled  to  the 
immediate  possession  of  the  same ;  t/iird,  that  the  property 
is  wrongfully  detained  by  the  defendant;  fourth,  that  it  is 
not  taken  in  execution  under  any  order  or  judgment  against 
said  plaintiff,  or  for  the  payment  of  any  tax,  fine  or  amerce- 
ment assessed  against  him,  or  by  virtue  of  any  order  of 
delivery  issued  under  replevin  laws.  The  affidavit  may,  how 
ever,  state,  if  that  be  the  fact,  that  the  property  was  taken 
under  some  one  of  the  processes  above  enumerated,  but  that 
the  same  was  exempt  from  the  operation  of  such  process.1 
Upon  the  filing  of  such  an  affidavit  with  the  justice  he 
shall  issue  a  summons  as  in  other  cases,  but  besides  the 
usual  order  to  the  officer,  it  will  command  him  to  seize  the 
property  in  the  affidavit  described  and  deliver  it  to  the  plain- 
tiff.3 Besides  taking  the  property  under  this  process  the 
officer  will  summon  the  defendant  to  appearand  answer  the 
suit  of  the  plaintiff.8  In  order  to  obtain  a  restoration  of 
his  property  the  plaintiff  must  give  a  replevin  bond  or  un- 


l  2  Rev.  Laws  Ohio  (1880),  §  6613. 
S  Ibid:  S  6614. 
3  Ibid.t  %  6615. 
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dertaking  in  double  the  value  of  the  property  taken,  and  in 
no  case  in  less  than  fifty  dollars,  the  condition  being,  that 
the  plaintiff  shall  prosecute  his  suit  with  effect,  and  pay 
all  costs  and  damages  that  may  be  awarded  against  him. 
In  this  connection  it  may  be  remarked  that  special  provision 
is  made  for  the  security  of  chattels  which  have  a  peculiar 
value,  such  as  heir-looms,  keep-sakes,  family  pictures,  etc. 
These  may  be  required  to  be  kept  by  the  officer  until  the 
final  decision  of  the  cause.1  The  value  of  the  property 
taken  is  ascertained  by  the  assessment  of  two  disinter- 
ested persons,  sworn  by  the  constable  for  that  purpose.3 
If  upon  the  trial  judgment  is  rendered  against  the  plain- 
tiff, or  if  in  any  manner  he  fails  to  prosecute  his  action, 
damages  may  be  awarded  to  the  defendant  by  the  jury,  or 
by  the  justice  if  no  jury  has  been  demanded,  and  any  prop- 
erty in  the  hands  of  the  officer  which  had  been  taken  by 
him  under  the  initial  process  must  be  delivered  to  the  de- 
fendant.8 And  if  the  property  in  question  has  been,  under 
the  initial  process,  delivered  to'  the  plaintiff,  and  a  verdict 
rendered  on  the  trial  of  the  cause  in  favor  of  the  defendant, 
judgment  for  damages  shall  be  rendered  in  favor  of  the 
defendant,  and  against  the  plaintiff,  the  amount  of  which 
shall  be  assessed  by  the  jury,  or  by  the  justice  in  cases  in 
which  no  jury  has  been  demanded.4  And  if  upon  the  trial 
judgment  be  rendered  in  favor  of  the  plaintiff,  he  having 
been  previously  put  into  possession  of  the  property,  the 
jury,  or  the  justice,  if  no  jury  has  been  demanded,  shall 
assess  his  damages  and  the  justice  shall  render  judgment 
therefor  against  the  defendant.5  In  Ohio,  it  may  be  re- 
marked, the  jurisdiction  of  the  justice  in  replevin  cases  is 


1  Ibid.,  {  6616. 

*  Ibid.,  §  6617. 

*  Ibid.,  §  6690.    See,  aUo,  Latimer  v.  Motter,  86  Ohio  St.  480. 

*  2  Rer.  Laws  Ohio  (I860),  §  6681. 

*  Ibid.,  S  6622. 
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limited  to  three  hundred  dollars,  and  if  the  property  sought 
to  be  recovered  is  assessed  at  a  valuation  exceeding  that 
amount,  the  case  must  be  transferred  to  the  circuit 
court.1 


§  932.  Same  subject  continued  —  Tennessee.  —  In  Ten- 
nessee the  jurisdiction  of  justices  in  replevin  suits  extends 
to  all  cases  in  which  the  value  of  the  property  does  not 
exceed  five  hundred  dollars.1  The  form  of  affidavit  pre- 
scribed by  the  statute,  which  may  be  used  either  in  the 
circuit  court  or  in  that  of  a  justice,  should  set  forth  the 
following  facts :  — 

1.  That,  according  to  affiant's  information  and  belief, 
the  plaintiff  is  entitled  to  the  possession  of  the  property 
proposed  to  be  replevied,  describing  it  with  reasonable 
certainty. 

2.  That  the  defendant  has  seized,  or  that  be  detains  the 
same. 

3.  That  said  property  is  not  subject  to  such  seizure, 
detention  or  execution,  and  demanding  a  writ  of  re- 
plevin.* 

In  that  State  the  bond  must  be  filed  with  the  affidavit, 
the  valuation  of  the  property  being  then  made  by  the 
justice  according  to  the  description  given  in  the  affidavit, 
and  the  penalty  of  the  bond  is  to  be  double  the  valuation. 
Its  condition  is  that  the  plaintiff  shall  abide  by  and  per- 
form the  judgment  of  the  court  in  the  premises.8 

The  form  of  the  writ  of  replevin  prescribed  by  the  code 
of  Tennessee  is  so  terse  and  yet  so  comprehensive  that  it 
is  given  in  the  subjoined  note.  —  B. 

i  Iff.  ft  V.  Code  Tenn.  (1884),  5  ±130. 
3  JMd.,§  4US. 
•IWd.,54113. 
•/Wd.,  55  6616,  6618. 
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B. 

FORM 

STATE  OF  TENNESSEE,  1 
County.  > 

To  the  Sheriff  or  any  Constable  of  said  County: 

I  command  you  to  summon  C D to  appear  before  me  or 

some  other  justice  of  said  county,  to  answer  the  complaint  of  A 

B ,  for  unlawfully  taking  out  of  his  possession  and  detaining  from 

him  (here  describe  the  property)  the  property  of   the  said  A 

B . 

And  I  also  command  you  to  take  said  property  out  of  the  possession 

of  the  said  C D ,  and  deliver  the  same  to  the  said  A 

B ,  he  haying  given  bond  and  security  as  required  by  law. 

This day  of ,  18—. 

(SignecP  E F ,  Justice  of  the  Peace. 
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§  940.  Possessory  actions  in  general — Forcible  entry 
and  detainer — Unlawful  detainer.  —  A  possessory  action 
is  one  by  which  one  who  has  forcibly  obtained,  or  unlawfully 
detains  possession  of  lands  can  be  summarily  evicted  and 
the  possession  restored  to  the  person  entitled  to  it.     In  a 
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proceeding  of  this  character,  it  is  hardly  necessary  to 
repeat,  no  question  of  title  can  be  raised.  As  in  replevin 
for  personal  property,  so  in  actions  of  this  description  for 
real  estate,  the  only  question  involved,  or  that  can  be  in- 
volved before  a  justice  is  the  question,  whether  the  plaintiff 
was  entitled  to  the  possession  of  the  property  when  he 
instituted  his  suit.  If  the  question  of  title  is  brought  legiti- 
mately under  consideration,  the  justice  has  no  jurisdiction 
and  the  case  is  coram  nonjudice. 

An  action  of  this  character  can  be  brought  in  any  of  the 
States,  whenever  a  forcible  entry  has  been  made  upon 
lands,  or  whenever  the  entry  was  peaceable  and  lawful,  and 
the  possession  is  thereafter  unlawfully  held  by  force,  as 
where  the  lessee  of  lands,  or  one  holding  under  him  holds 
possession  without  right  after  the  determination  of  the 
lease,  by  its  own  limitation,  or  by  notice  to  quit  lawfully 
given,  or  otherwise ;  or  as  when  a  mortgage  has  been  fore- 
closed by  a  sale  under  a  power  conferred  by  it  or  otherwise ; 
or  generally,  whenever  the  tenant  in  possession  resists  the 
re-entry  of  his  landlord  or  other  person  entitled  under  him 
to  the  possession,  in  all  these  cases  a  possessory  action  will 
lie. 

The  jurisdiction  of  actions  of  this  description  is  in  every 
State  except  North  Carolina,  conferred  upon  justices.  In  a 
few  of  the  States,  as  heretofore  stated,  questions  of  this 
character  must  be  adjudicated  by  two  justices  sitting  to- 
gether, but  in  general  the  action  falls  within  the  ordinary 
jurisdiction  of  a  single  justice,  and  may  be  adjudicated  by 
him  in  common  with  all  other  civil  actions  within  his  cog- 
nizance. 

§  941.  Proceedings    in  possessory    actions.  —  As   the 

proceedings  in  possessory  actions  are  always  summary  and 

designed  for  the  immediate  relief  of  the  party  aggrieved, 

so  on  the  other  hand  such  actions  are  not  available  for 
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grievances  of  long  standing.  If  the  defendant  has  been 
permitted  to  hold  the  possession,  alleged  to  be  unlawful,  for 
a  considerable  time,  the  plaintiff  is  debarred  from  his  sum- 
mary remedy,  and  must  resort  to  a  plenary  action  in  a  court 
of  record,  ejectment,  trespass  to  try  title,  or  a  real  action, 
in  which  the  title  to  property,  as  well  as  the  right  to  its 
possession  may  be  litigated.  In  Massachusetts  a  possessory 
action  cannot  be  maintained  in  cases  in  which  the  (alleged) 
unlawful  possession  has  lasted  for  three  years  previous  to 
the  institution  of  the  suit.1  In  Tennessee  there  is  the  same 
limitation  to  three  years.9  In  Ohio  the  suit  must  be  brought 
within  two  years  after  the  cause  of  action  accrued.3  And 
in  that  State  no  appeal  is  allowed  from  the  judgment  of  a 
justice  in  a  case  of  this  description.4  In  Missouri,  as  in 
Massachusetts  and  Tennessee,  three  years'  quiet  possession 
secures  a  defendant  from  summary  proceedings  for  posses- 
sion.5 In  that  State,  however,  unlike  Ohio,  an  appeal  may 
be  taken  from  the  judgment  of  the  justice  to  the  circuit 
court  as  in  other  cases ;  or  the  proceedings  may  be  removed 
to  that  court  by  a  writ  of  certiorari.* 

§  942.  Same  subject  continued. — Actions  of  forcible 
entry  and  detainer,  or  of  unlawful  detainer,  must  be  brought 
in  the  county  in  which  the  property  is  situated  for  the  ob- 
vious reason  that  the  judgment  of  the  court  must  operate 
directly  upon  the  property.  Where  the  jurisdiction  of  the 
justice  is  limited  to  his  township,  the  action  should  be 
brought  before  the  justice  of  the  township  in  which  the 
property  is  situated.  As  the  defendant  is  not  deprived  of 
the  possession  of  the  property  before  judgment  is  rendered 


i  Pub.  Laws  Mass.  (1882),  p.  1026.    See,  also,  Mitchell  v.  Shanley,  12  Gray,  406. 
a  M.  A  V.  Code  Tenn.  (1884),  §  4078. 

•  Bev.  Laws  Ohio  (1880),  {  6599. 

•  JWd.,  §6596rf*etf. 

•  Rev.  Stats.  Mo.  (1879),  {  2444. 

•  Ibid.,  H  2459  ct  seq. 
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by  the  justice  against  him,  there  would  seem  to  be  no  par- 
ticular reason  why  the  plaintiff  should  give  a  bond  to  an- 
swer the  damages  suffered  by  the  defendant,  if  the  suit 
should  prove  to  have  been  unfounded,  nevertheless,  in  some 
of  the  States,  as  in  Tennessee,  a  bond  with  good  security  is 
required  of  the  plaintiff,  conditioned  to  pay  all  costs  and 
damages  which  may  accrue  to  the  defendant  by  the  wrongful 
prosecution  of  the  suit.1  In  other  States,  as  in  Missouri,  it 
is  necessary  before  the  summons  can  be  issued  that  the 
plaintiff  shall  file  with  the  justice  his  written  complaint 
which  must  be  verified  by  affidavit.  Upon  compliance 
with  these  preliminary  requisitions,  the  summons  is  issued 
directed  to  the  proper  officer  and  the  suit  is  thereby  com- 
menced. In  the  subjoined  note  will  be  found  forms  suit- 
able for  use  in  any  State  for  each  and  every  one  of  the  pro- 
ceedings in  an  action  of  this  description. — A. 

A. 

(a.)  The  following  Is  a  suitable  form  for  a  bond  in  those  States  in 
which  a  security  of  that  character  is  required  as  a  preliminary  to  a  pos- 
sessory action. 

FORM. 

A Bv.  C D. 

STATE  OF ,  \  __ 

County,      /"' 

Before  £ F ,  Justice  of  the  Peace. 

Know  all  men  by  these  presents  that  we  A  B ,  as  principal, 

and  K L ,  and  M N ,  as  sureties,  are  held  and 

firmly  bound  unto  C D ,  in  the  penal  sum  of dolUn, 

for  the  payment  of  which  we  bind  ourselves,  our  heirs,  executors  and 
administrators  firmly  by  these  presents.  Sealed  with  our  seals  and  dated 
this day  of ,  A.  D.  18—. 

The  condition  of  this  obligation  is  such  that,  whereas  the  said  A 

B has  this  day  sued  out  a  writ  or  summons  in  an  action  of  forcible 

entry  and  detainer  (or  "  unlawful  detainer  ")  against  the  said  C 

D to  recover  possession  of  certain  lands  and  tenements  in  — — 

1U.AV.  Code,  Tenn.  (1884)  §  4079. 
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county  aforesaid,  in  said  writ  or  summons  more  particularly  described, 

and  whereas  said  writ  or  summons  has  been  issued  byE     ■        F , 

Esquire,  a  justice  of  the  peace  for  the  county  and  State  aforesaid:    Now 

the  condition  of  this  obligation  is  such  that  if  the  said  A B 

shall  prosecute  to  effect  the  action  so  by  him  commenced  against  the 

said  C-. D as  aforesaid,  or  failing  to  do  so,  shall  pay  to  the 

C D ,  all  costs  and  damages  which  may  have  accrued  to  the 

said  C D by  reason  of  the  wrongful  institution  or  prosecu- 
tion of  said  suit,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect. 

(Signed)  A B ,     [seal.] 

(      "      )  K L ,     [SEAL.] 

(     "     )  M N .     [SEAL.] 

Approved  this day  of 18 . 

(Signed)  E F ,  JuitSee  of  the  Peace. 

(p.)  The  following  is  a  suitable  form  (or  skeleton)  of  a  complaint 
with  affidavit  attached  to  be  filed  in  an  action  for  forcible  entry  and  de- 
tainer. 

FORM. 

A B v.  C D . 

STATE  OF ,\w 

County,     j 

Before  E F ,  Justice  of  the  Peace. 

A B ,  complains  of  C D ,  in  an  action  of  forci- 


ble entry  and  detainer.    For  that  on  the day  of A.  D.,  18—, 

in  the    county  of aforesaid,  the  said  C D ,  did  with 

force  and  arms,  enter  upon  the  land  of  the  said  A B (here 

describe  it  fully)  and  did  break  open  the  doors  of  the  house  on  said 
premises  (or  describe  other  acts  of  violence  according  to  the  facts),  and 

did  then  and  there  turn  said  A B out  of  possession  of  said 

premises,  and  still  holds  and  detains  the  same  from  the  said  A 

B ,  to  his  damage dollars. 

(Signed)  A B . 

(c.)  If  the  action   be  for  an  unlawful   detainer  the     following    is  a 
suitable 

FORM. 

Caption  as  above. 

A B complains  of  C D in  an  action  of  unlawfu^ 

detainer:  — 

For  that   the  said  C D ,  in  the  county  aforesaid,  wilfully 

detains  from  the  said  A B ,  the  possession  of  the  following  de- 
scribed premises  (here  describe  the  property  fully)  and  has  detained  the- 
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• 

same  since  the day  of ,  18 —  (here  state  the  nature  of  the  de- 
fendant's antecedent  law/id  possession  as  for  example :  "  The  time  when' 

the  said  C D 's,  lease  of  said  premises  from  the  said  A B 

expired.")    And  the  said  C D >  still  detains  from  the  said 

A B ,  the  possession  of  the  aforesaid  property  to  the  damage 

of  the  said  A B dollars. 

(Signed)  A B . 

(d.)  Where  a  verification  of  the  statement  is  required,  there  should  be 
appended  to  either  of  these  forms  an  affidavit  in  the  following  — 


FORM. 


B v.  C D- 


STATE^O^-— ,   |  Before  E F ,  Justice  of  the  Peace. 

On   this  day  of  18—,  personally  appeared  before  me, 

A B ,  the  plaintiff  in  the  above  entitled  cause,  who  having 

been  duly  sworn,  deposes  and  says  that  the  matters  and  things  set  forth 
in  his  statement  of  his  cause  of  action  hereto  appended,  are  true  to  the 
best  of  his  knowledge  and  belief. 

(Signed)  A B 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D., 

18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

(e.)  The  following  is  the  form  for  the  "  warrant  "or   writ  in  this 
action  prescribed  by  the  code  of  Tennessee.1 


FORM. 


STATE  OF  TENNESSEE, 


County. 


} 


To  the  sheriff  or  any  constable  of  said  county: 

Whereas  complaint  is  made  to  me  by  A B ,  of  a  certain  forci- 
ble and  unlawful  entry  and  detainer  made  by  C D ,  into  and  of 

a  certain  tractor  lot  of  land  situated  in  the  county  aforesaid  and  bounded 
(or  known  and  described)  as  follows  (insert  boundaries  and  description)! 

which  land  A B ,  alleges  he  is  entitled  to  the  possession  of, 

and  the  said  C D ,  unlawfully  detains  from  him,  we  therefore 

command  you  to  summon  the  said  C D ,  to  appear  before  a 

justice  of  the  peace  in  and  for  said  county  to  answer  the  above  com. 
plaint. 

This  day  of ,  18— 

(Signed)  E F ,  Justice  of  the  Peace. 

l  M.  A  V.  Code  Term.  (1884) ,  %  4089. 
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In  Tennessee,  it  may  be  remarked,  the  officer  usually  designates  the 
justice  before  whom  the  defendant  is  required  to  appear. 

It  is  not  necessary  that  the  warrant  should  set  forth  the  particular 
species  of  entry  or  detainer.  The  foregoing  form  will  be  sufficient  in  all 
cases  and  any  defect  or  omission  may  be  amended  upon  seasonable  appli- 
cation.1 And  no  notice  to  quit,  other  than  the  service  of  the  warrant, 
need  be  given  to  the  defendant.*  The  officer«serving  the  warrant  notifies 
the  defendant  of  the  time  and  place  of  trial,  the  time  not  to  be  less  than 
six  days  from  and  after  the  service  of  the  process.  And  at  that  time  and 
place  the  cause  shall  be  tried  without  a  jury  like  other  civil  suits  before 
a  justice  of  the  peace.8  The  trial  must  be  upon  the  merits,  on  the  right 
of  possession,  and  the  estates  of  the  parties  in  the  premises,  or  the  title 
thereto  can  in  no  respect  be  brought  into  question.4  The  judgment  ren- 
dered in  such  a  case  if  for  the  plaintiff  may  be  in  the  following — 


FORM. 


B v.  C D- 


Judgment  for  the  plaintiff  that  he  be  restored  to  the  possession  of  the 
land  described  in  the  within  warrant,  and  that  a  writ  of  possession  or  res- 
titution issue  therefor;  and  also  for  the  costs  of  this  suit.    This 

day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

This  judgment  is,  it  seems,  In  Tennessee,  to  be  indorsed  upon  the  war- 
rant.6   It  should  also  appear  on  the  docket  of  the  justice. 

(f.)  The  following  is  the  form  for  a  writ  of  possession  issued  in 
Tennessee  upon  a  judgment  for  the  plaintiff  in  an  action  of  forcible 
entry  and  detainer  — 


FORM. 


B v.  C D. 


STATE  OF  TENNESSEE, ) 

"  County.         ] 

To  the  sheriff  or  any  constable  of  said  county: 

Whereas  at  a  trial  of  forcible  and  unlawful  detainer  had  in  said  county 

on  the day  of  ,  18 — ,  before  E F ,  a  justice  of 

the  peace  of  said  county,  judgment  was  given  that  A — : B ,  re- 
cover of  C D ,  possession  of  a  certain  tract  or  parcel  of  land 

1  M.  &  V.  Code  Tenn.  (1884)  5  4081. 
S  JW&,  S  4083. 

*  Ibid.,  {$4088,408*. 

*  7Md.,540B5. 

*  JMd.,  4.4068. 
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bounded  (or  known  and  described)  as  follows  (Insert  the  description  in 
the  warrant) :  We,  therefore,  command  yon  that  you  take  with  yon  the 

force  of  the  connty,  If  necessary,  and  cause  the  said  A B ,  the 

plaintiff  In  said  judgment,  to  have  and  be  restored  to  the  possession  of 

said  tract  or  parcel  of  land,  and  that  you  remove    the  said   C 

D ,  the  defendant  in  said  judgment  therefrom  and  give  the  said 

plaintiff  peaceable  possession  of  said  premises,  and  make  return  to  me  in 
twenty  days  how  you  have  executed  this  writ. 

This day  of 18—. 

( Signed;  E F ,  Justice  of  the  Peace. 

Appeals  may  be  taken  from  judgments  rendered  in  actions  of  this  de- 
scription as  In  other  cases,  but  If  the  defendant  appeals,  the  writ  of  pos- 
session is  nevertheless  issued  and  executed,  but  the  plaintiff  is  required 
to  execute  a  bond  with  sufficient  security  to  indemnify  the  defendant 
against  the  wrongful  enforcement  of  the  writ  of  possession.1 

(gr.)  The  following  is  another  form  of  a  summons  In  this  action,  which 
may  be  used  In  those  States  in  which  a  statement  of  the  cause  of  action  is 
filed  before  the  process  is  issued,  and  in  that  statement  the  property  In 
question  is  described. 

FORM. 


B v.  C D- 


STATE   OF , ,  M 


County. 


The  State  of ,  to  the  sheriff  of county  (or  "  to  the  constable  for 

township  in county)  "  —  Grbktixg  : 

You  are  hereby  commanded  to  summon  C D ,  of  the  county 

of ,  to  appear  before  the  undersigned,  a  justice  of  the  peace,  within 

and  for  said  county  at in  said  county  on  the day  of 

18 — ,  at o'clock  a.  m.  (or  p.  m.),  and  then  and  there  to  answer  and 

defend  against  the  complaint  of  A B ,  of  forcible  entry  and 

detainer  (or  of  unlawful  detainer),  made  by  the  said  C D ,  on 

the  land  of  said  A B ,  as  will  more  fnlly  appear  by  the  com- 
plaint of  said  A B ,  hereto  annexed;  and  have  you  then  and 

there  this  writ  with  the  return  of  your  proceedings  thereon. 

Given  under  my  hand  this day  of 18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(h.)  Instates  in  which  the  trial  by  jury  in  justice's  courts  is  usual, 
cases  of  this  character  are  also  tried  by  jury.  The  demand  for  the  jury, 
the  venire,  the  officer's  return  to  it,  and  other  proceedings  do  not  vary 

1M.AV.,  Code  Term.  (1884),  ft  4089,  4090,  4091,  4093. 
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materially  in  form  from  like  proceedings  in  other  cases  of  jury  trial  as 
hereinbefore  sufficiently  set  forth.  The  justice  most  render  judgment 
npon  the  verdict  of  the  jury,  and  duly  enter  it  upon  his  docket.  The  fol- 
lowing is  a  suitable  form  for  the  verdict  of  a  jury  for  the  defendant. 


FORM. 

We,  the  jury,  find  the  defendant  not  guilty  in  manner  and  form  as 
charged  in  the  complaint. 

(Signed)  J K ,  Foreman. 

If  the  verdict  is  for  the  plaintiff  it  may  be  in  the  following — 

FORM. 

We,  the  jury,  find  the  defendant  guilty  in  manner  and  form  as  charged 
in  the  complaint;  and  do  further  find  that  the  plaintiff  has  sustained 

damages  to  the, amount  of dollars,  by  reason  of  the  premises;  and 

also,  that  the  value  of  the  monthly  rents  and  profits  of  the  premises  is 

dollars. 

(Signed)  J K ,  Foreman. 

The  last  clause  in  this  form  is  only  necessary  in  those  States  in  which 
a  finding  on  that  subject  is  required  by  the  statute.    See  post  sub-section 

(*). 

(»'.)  The  judgment,  if  the  case  is  tried  by  jury,  should  be  in  the  fol- 
lowing 

FORM. 

A B v.  C D , 

Before  E F ,  Justice  of  the  Peace. 

This  day  came  before  me  the  parties  to  the  above  entitled  action,  and 
came  also  a  jury  of  good  and  lawful  men  (naming  them),  who,  having  been 
duly  sworn  well  and  truly  to  try  the  matters  in  difference  between  the 
parties  to  this  action,  and  who,  having  heard  the  evidence  on  both  sides, 
npon  their  oaths  do  say  that  they  find  the  Issues  joined  in  favor  of  the 
plaintiff,  and  bring  into  court  a  verdict  in  the  words  and  figures  follow- 
ing, to  wit:  (here  insert  the  verdict).  It  is  therefore  ordered  and  ad- 
judged that  the  said  A B ,  recover  of  the  defendant,  C ■• 

D  ,  the  possession  of  the  lands  and  tenements  In  the  complaint 
described,  and  a  writ  of  possession  and  restitution  will  be  issued  to  put 
him  in  possession  thereof.  And  It  is  further  ordered  and  adjudged  that 
the  said  A B recover  of  the  said  C D , dol- 
lars, the  damages  assessed  by  the  jury  in  their  verdict  as  aforesaid,  and 
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that  he  also  recover  of  the  said  C D the  further  sum  of 


dollars,  the  costs  of  this  salt;  and  for  these  sums  execution  will  be 
Issued. 

This day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

(j.)  If  the  verdict  is  in  favor  of  the  defendant,  the  following  form 
may  be  used :  — 

FORM. 

Follow  the  foregoing  form  down  to  and  including  the  words  "  ordered 
and  adjudged  that,"  substituting,  however,  in  the  preceding  sentence  the 
word  "  defendant "  for  the  word  "  plaintiff;"  then  add :  — 

"  The  said  C D ,  recover  of  the  said  A B ,  the 

sum  of dollars,  the  costs  of  this  suit,  for  which  execution  will  be 

issued." 

To  be  dated  and  signed  as  in  the  foregoing  form. 

(£.)  In  some  of  the  States  it  is  the  law  that  the  plaintiffs,  in  case  of  a 
verdict  in  his  favor,  recovers  double  the  rents  and  profits  accrued  from 
the  date  of  the  judgment  until  the  writ  of  restitution  is  executed.  The 
following  addition  should,  therefore,  be  made  in  such  States  to  the  judg- 
ment for  the  plaintiff  in  sub-section  (i.)  ante  — 

FORM. 

After  the  clause  adjudging  damages  assessed  by  the  jury  and  before 
that  adjudging  costs,  insert  the  following:  — 

" and  also  at  the  rate  of dollars  per  month  (being  double  the 

monthly  value  found  by  the  jury)  being  rents  and  profits  from  the 

day  of ,  18 —  (the  date  of  the  judgment  until  restitution  be  made." 

(/.)  The  following  is  a  form  for  the  writ  of  possession  or  restitution 
combined  with  an  execution  for  damages,  costs  and  double  the  monthly 
rents  and  profits  of  the  premises  from  the  date  of  the  judgment  to  that  of 
the  actual  restitution. 

FORM. 


B v.  C D 


STATE  OF 


County 


:•} 


The  State  of ,  to  the  sheriff  of county  {or  the  constable  of 

township  of county)  —  Greeting. 

Whereas  A —  B ,  on  the day  of ,  18—,  obtained 

judgment  before  the  undersigned,  a  justice  of  the  peace  for county, 

against  C D ,  for  restitution  of  the  premises  in  his  complaint 

described,  (if  the  verdict  Is  only  for  part,  say  so,  and  describe  that  part,  if 
for  the  whole  insert  the  full  description),  and  further  the  sum  of dol- 
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laro  per  month  for  rents  and  profits  from  the day  of 18 — , 

(the  date  of  the  judgment)  until  restitution  be  made,  and  also  for 

dollars  the  cost  of  this  suit. 

Ton  are,  therefore,  commanded  to  take  with  you  the  power  of  the 

county  if  necessary,  and  to  cause  the  said  C D ,  to  be  forth" 

with  removed  from  said  premises,  and  the  said  A B ,  to  have 

peaceable  possession  thereof;  and  that  of  the  goods  and  chattels  ("  lands 
and  tenements  "  in  States  in  which  an  execution  from  a  justice  may  be 

levied  on  lands)  of  the  said  C D ,  you  cause  to  be  levied,  the 

damages,  rents  and  profits,  and  costs  aforesaid  together  with  the  sum  of 

dollars  (or  cents)  for  this  writ,  and  that  you  return  this  writ,  with 

your  doings  thereon,  to  the  undersigned  within  twenty  days  from  the  date 
hereof . 

Given  under  my  hand  this day  of ,  18 — . 

E F ,  Justice  of  the  Peace, 

§  943.  Jurisdiction  —  In  promissory  actions  —  Rule  on 
the  subject  —  What  must  appear  in  the  proof  —  In- 
diana. —  In  Indiana  it  is  the  law  that  to  give  a  justice  juris- 
diction of  an  action  for  the  possession  of  land,  the  land 
mast  lie  in  the  county  in  which  the  suit  is  brought,  and  that 
fact  must  appear  in  the  proof,  and  should  appear  in  the 
pleadings.  The  courts  of  justices  being  courts  of  limited 
jurisdiction,  the  want  of  such  proof  as  will  establish  their 
jurisdiction,  of  the  case  can  not  be  supplied  by  presump- 
tion. And  if  in  such  a  case  a  justice  has  no  jurisdiction, 
the  circuit  court  can  have  none  upon  an  appeal  from  his 
decision.1 

§  944.  Jurisdiction  —  Must  affirmatively  appear  in 
summary  proceedings — Landlord  and  tenant  acts  — 
Pennsylvania.  — It  is  familiar  law  that  a  statute  authoriz- 
ing summary  proceedings  in  derogation  of  common  law 
must  be  strictly  construed,  and  to  sustain  such  proceedings 
the  necessary  jurisdiction  must  affirmatively  appear  on  the 
face  of  the  record,  or  the  whole  proceeding  is  coram  non 
judice  and  utterly  void.  Under  the  landlord  and  tenant  acts 
of  Pennsylvania  it  is  necessary  to  give  jurisdiction  to  a  jus- 

i  Jolly  v.  Ghering,  40lnd.  187. 
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tice  and  to  authorize  him  to  act,  that  the  proceeding  most 
be  founded  on  a  written  lease  or  contract,  or  upon  a  parol 
agreement  in  which  it  affirmatively  appears  that  the  relation 
of  landlord  and  tenant  is  established,  and  a  certain  rent  is 
reserved.1 

§945.  Landlord  and  tenant  —  Provision  required  in 
summary  process  to  eject  tenant  —  No  supersedeas  per- 
mitted —  Jurisdiction  —  New  Jersey.  —  In  New  Jersey, 
under  the  "  Landlord  and  Tenant  Act/'  summary  proceed- 
ings may  be  had  before  a  justice,  by  which  in  proper  cases, 
tenants  may  be  ejected  from  the  premises  they  have  occu- 
pied. Under  this  act  no  appeal  or  certiorari  is  permitted 
to  retard  the  execution  of  the  judgment,  and  the  proceed- 
ing being  thus  extraordinary,  every  fact  necessary  to  show 
that  the  justice  had  jurisdiction  must  not  only  appear  in 
the  record,  but  must  be  averred  in  the  pleading.  More 
especially  must  this  be  insisted  upon  when  the  benefit  of 
the  record  in  the  case  is  claimed  as  an  estoppel.3 

§  946.  When  an  injunction  will  not  be  granted  to 
restrain  the  prosecution  of  an  action  of  unlawful 
detainer — Wisconsin.  —  In  Wisconsin,  a  bill  in  equity 
can  not  be  maintained  to  enjoin  the  prosecution  of  an  action 
of  unlawful  detainer  before  a  justice,  even  if  the  justice  has 
no  jurisdiction  and  the  action  can  not  be  maintained.  As 
the  matters  upon  which  the  bill  in  equity  is  founded  can  be 
made  an  effectual  defence  to  the  action  of  unlawful  detainer, 
the  party  having  a  sufficient  defence  at  law  will  be  denied 
the  aid  of  equity  process.8 

§  947.  Unlawful  detainer  —  What  Is  not  the  test  of 
Jurisdiction  —  Alabama.  —  The  jurisdiction  of  justices  in 
cases  of  unlawful  detainer  is  in  no  respect  controlled  by  the 

i  Grarer  v.  Fehr,  89  Pa.  St.  460. 

2  Hopper  v.  Chamberlain,  84  N.  J.  L.  220. 

s  Winterfleld  v.  Status,  24  Wis.  8M. 
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value  of  the  property  in  controversy ;  the  right  of  possession 
is  the  only  question  involved,  and  the  title  to  the  property 
can  not  be  adjudicated.1 

§  948.  Forcible  entry  and  detainer  —  Effect  of  restitu- 
tion before  execution  issued — Missouri.  —  If  in  an  action 
of  forcible  entry  and  detainer  the  justice  renders  a  judg- 
ment for  restitution  and  for  damages,  rents  and  costs,  and 
before  the  issuance  of  the  execution,  the  possession  is 
restored  so  that  it  is  no  longer  necessary  to  enforce  restitu- 
tion, the  execution  is  nevertheless  good  for  the  damages, 
rents  and  costs,  and  to  that  extent  may  be  enforced.  If 
part  of  a  judgment  be  voluntarily  satisfied  by  the  defend- 
ant, the  remainder  may  nevertheless  be  enforced  by  due 
process  of  law.2 

§  949.  Forcible  entry  and  detainer  —  Justices  have  no 
Jurisdiction  in  North  Carolina.  —  Unlike  most  of  the  other 
States,  North  Carolina  does  not  permit  justices  to  take 
jurisdiction  of  actions  for  forcible  entry  and  detainer.8 

§  950.  Appeal  bond — Where  it  must  be  enforced  by  a 
common-law  action  —  Forcible  entry  and  detainer  — 
Missouri.  —  In  Missouri  if  an  appeal  be  taken  from  the 
judgment  of  a  justice  in  a  case  of  forcible  entry  and  detainer 
and  judgment  be  rendered  upon  the  appeal  against  the 
appellant,  it  cannot  include  also  his  securities  in  the  appeal 
bond,  and  if  it  does,  the  error  will  vacate  the  judgment 
against  the  principal  as  well  as  the  sureties,  for  the  judg- 
ment is  an  entire  thing.  As  against  the  sureties  the  bonds 
must  be  enforced  by  a  common  law  action.4 

i  Beck  v.  Glenn,  60  Ala.  121. 

s  Oabanne  v.  Spanlding,  14  Mo.  App.  812. 

s  Perry  v.  Shepherd,  78  N.  C.  83;  Perry  v.  Tapper,  70  N.  C.  588;  State  v.  Yarbor- 
ongh,  70  N.  0. 950;  A.  T.,  etc.,  Co.  v.  Sharpe,  70  N.  0*  609. 

*  Hallettv.  Nugent,  71  Mo.  181;  Gunn  v.  Sinclair,  52  Mo.  832;  Keary  v.  Baker,  88 
Mo.  608;  Oorenant,  etc.,  Co.  v.  Clover,  86  Mo.  392;  8mlth  v,  Rollins,  25  Mo.  411;  Bosh 
9.  Boah,  19  Mo.  441. 
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§  951.  Who  may  appeal  in  cases  of  forcible  entry  and 
detainer  —  Effect  of  judgment  for,  or  against  one  of  sev- 
eral parties  —  Who  is  a  necessary  party.  —  In  an  action  for 
forcible  entry  and  detainer  any  one  of  two  or  more  plain- 
tiffs, or  two  or  more  defendants,  may  appeal  from  the 
judgment  of  the  justice,  except  in  cases  of  non-suit.1  This 
is  the  statute  law  of  Missouri,  and  under  it  the  supreme 
court  has  held  that  a  judgment  against  a  defendant  who 
does  not  appeal  is  final,  although  his  co-defendant  may  suc- 
cessfully prosecute  his  appeal  and  reverse  the  judgment  as 
to  him.8  Upon  the  same  principle,  when  one  of  two  plain- 
tiffs appeals  from  a  judgment  against  both,  the  judgment 
against  the  acquiescing:  defendant  remains  good,  and  the 
appealing  plaintiff  may  prosecute  the  suit  alone,  provided 
his  co-plaintiff  is  not  a  necessary  party.  A  husband  being 
co-plaintiff  with  his  wife  in  forcible  entry  and  detainer  and 
appealing  alone  can  prosecute  the  suit,  because  the  action, 
although  for  the  wife's  lands,  is  merely  possessory  and  as 
to  his  wife's  general  estate  the  husband's  possession  is  ex- 
clusive. His  wife  is  not  in  joint  possession  with  him  and  is 
not  a  necessary  party  to  a  suit  designed  to  protect  the 
possession  against  trespassers  and  wrong-doers.8 

In  this  connection  it  is  further  held  that  in  a  case  of 
forcible  entry  and  detainer  a  judgment  cannot  be  rendered 
upon  motion  on  an  appeal  bond  as  in  other  cases  of  appeals.4 

l  Rev.  Stats.  Mo.  (1879),  {  2468. 
S  Urton  v.  Sherlock,  61  Mo.  267. 

8  Gray  v.  Dry  den,  79  Mo.  106;  Bledsoe  v.  Simms,  03  Mo.  806;  Wilson  v.  Gerahty,  70 
Mo.  517 ;  Gunn  v.  Sinclair,  52  Mo.  327 ;  Powell  v.  Camp,  60  Mo.  569. 

*  Gray  v.  Dryden,  tupra;  Gunn  v.  Sinclair,  supra;  Powell  v.  Camp,  mpra. 

570 


CHAPTER   XVI. 

Mechanics'  liens  and  other  like  liens;   how  far  cognizable  bt 

justices. 

Section. 

960.  Mechanics'  lien  in  general  —  Origin  and  progress  of  legislation  on 

that  subject. 

961.  Jurisdiction  of  justices  in  cases  arising  under  mechanics'  lien 

laws. 

962.  Mechanics'  liens  and  other  liens  cognizable  by  justices  in  North 

Carolina. 

963.  Mechanics'  liens  —  How  enforced  by  justices  — Tennessee. 

964.  No  jurisdiction  of  mechanics'  liens  —  Judgment  enforcing  such  lien 

erroneous,  but  not  void  —  Michigan. 

965.  Jurisdiction  of  justices  as  to  mechanics'  liens  in  Missouri. 

966.  Limitations    of    justices'    cognizance   of    mechanics'     Hens  — 

Indiana. 

§  960.  Mechanics'  liens  in  general  —  Origin  and  pro- 
gress of  legislation  on  that  subject.  —  It  is  well  known 
that  mechanics'  liens  are  the  creation  of  statute  law  of  com- 
paratively recent  date,  and  were  wholly  unknown  to  the 
common  law.  The  first  statute  creating  a  lien  on  real 
estate  to  secure  the  indebtedness  of  the  owner  for  the  build- 
ings and  other  improvements  put  upon  it  was  enacted  in 
December,  1791,  by  the  General  Assembly  of  Maryland. 
The  next  was  passed  by  the  legislature  of  Pennsylvania  in 
1803.1  Since  that  time  there  has  been  a  gradual  increase  of 
enactments  of  this  character  extending  throughout  all  the 
States,  and  the  protection  of  this  class  of  creditors  has  be- 
come the  settled  policy  of  the  country.  And  while  each 
State  has  its  own  mechanic's  lien  law,  and  those  of  no  two 
States   are  precisely  identical,  there  is,  nevertheless,  much 

i  Phillips  on  Mech.  Liens,  §  7. 
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similarity  between  them,  the  object  of  every  statute  being 
the  same,  to  wit,  without  injustice  to  other  creditors  or  op- 
pression upon  the  debtor,  or  unnecessary  complication  of 
the  title  to  the  property,* to  secure  to  the  mechanic  or 
builder  the  agreed,  or  appropriate,  compensation  to  which 
he  is  entitled  for  his  labor  or  his  materials. 

As  in  general  these  liens  are  chiefly  attached  to  land,  and 
as  justices  are  so  uniformly  excluded  from  jurisdiction  over 
real  estate  in  any  respect  affecting  its  title,  it  is  manifest 
that  but  a  small  segment  of  the  law  of  this  subject  can  fall 
within  the  scope  of  this  work. 

§  961.  Jurisdiction  of  Justices  in  cases  arising:  under 
mechanic's  lien  laws.  —  Whether  a  justice  has  any  power 
to  enforce  a  mechanic's  lien  in  a  case  within  his  numerical 
jurisdiction,  must  depend  upon  the  proper  construction  to 
be  given  to  the  statute  by  which  the  lien  is  created.  Jus- 
tices can  assuredly  have  no  such  jurisdiction,  if  the  statute 
manifestly  contemplates  a  proceeding  in  a  court  of  record 
to  enforce  the  lien.  In  a  case  under  the  Wisconsin  statute 
it  was  held  that  "  justices  of  the  peace  have  no  jurisdiction 
of  a  mechanic's  lien,  or  of  the  process  to  enforce  it.  It  is 
a  proceeding  peculiar  to  a  court  of  record."  And  this  was 
a  case  in  which  the  amount  in  question  was  clearly  within  the 
numerical  jurisdiction  of  the  justice.1  And  in  a  later  case 
in  the  same  State  the  court  says  that  the  proceeding  to  en- 
force amcchanic's  lien  is  special  and  sui  generis*  and  not 
cognizable  by  a  justice.9 

§  962.  Mechanics9  liens  and  other  liens  cognizable  by 
Justices  in  North  Carolina. — In  North  Carolina  a  lien  is 
given  on  all  buildings  with  the  lots  on  which  they  stand,  on 
farms  or  vessels,  for  all  debts  contracted  for  work  done  on 

1  Nose  v.  Cord,  1  Wis.  889,  S98. 

2  Myer  v.  Qleasner,  8  Wis.  65. 
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the  same  or  materials  furnished.1  And  a  mechanic  has  a 
like  lien  on  any  article  of  personal  property  he  may  have 
made  or  repaired,  and  for  his  work  and  materials,  and  he 
is  entitled  under  certain  circumstances  to  retain  the  prop- 
erty and  enforce  his  own  lien  by  selling  it  himself.2  There 
is  a  further  provision  that  claims  against  personal  property, 
of  two  hundred  dollars  or  less  may  be  filed  in  the  office  of 
the  nearest  justice.  These  claims  must  specify  in  detail 
the  materials  furnished  or  the  labor  performed  and  the  time 
thereof.8  And  if  the  parties  have  made  a  special  contract, 
or  if  the  material  or  labor  in  question  are  specified  in  writ- 
ing, and  the  parties  cannot  agree,  the  nearest  justice  may 
decide.  Costs  are  to  be  allowed  to  either  party  as  in  ac- 
tions on  contracts,  and  the  defendant  is  entitled  to  the 
benefit  of  a  set-off,  if  he  can  prove  it.4  And  the  notice  of 
the  lien  may  be  filed  at  any  time  within  twelve  months 
after  the  completion  of  the  work,  or  the  final  furnishing  of 
the  material,  or,  in  case  of  the  rent  of  lands,  the  gathering 
of  the  crops.  And  proceedings  to  enforce  the  lien  must  be 
commenced  within  six  months  after  the  filing  of  the  notice 
of  the  lien.* 

There  is,  also,  in  that  State,  as  in  many  others,  a  lien 
given  to  a  landlord,  to  secure  his  rent,  upon  the  crops  raised 
upon  his  land  by  his  tenant.  And  in  like  manner  a  lien 
upon  crops  to  secure  advances  made  upon  them.  All  these 
liens,  if  for  sums  within  the  jurisdiction  of  a  justice  are  cog- 
nizable by  him,  and  can  be  enforced  by  the  ordinary  process 
of  justices'  courts.6 

From  these  statutes  it  is  manifest  that  in  North  Carolina 
the  justice,  upon  a  suit  brought  before  him  on  a  demand 

i  1  Code  N.  0.  (1888),  {  1781. 
» 1  Code  N.  C  (1888),  $  1788. 
3 1  Code  N.  0.  (1883),  $  1784. 
«  1  Code  N.  0.  (1888),  §§  1784, 1786,  1786, 1787, 1788. 

•  1  Code  N.  0.  (1883),  §§  1789, 1790. 

•  1  Code  N.  0.  (1883),  $$  1754, 1790, 1799.    See,  also,  Boyle  v.  Roberts,  71  N.  C  180; 
Gray  v.  Nash,  78  N.  0. 100. 
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within  his  jurisdiction,  may  well  take  cognizance  of  the  fact 
that  by  the  appropriate  proceedings,  filing  the  lien  as  pre- 
scribed by  the  statute,  the  specific  property  in  question  has 
been  charged  with  the  lien,  but  it  does  not  appear  by  these 
statutes  that  the  justice  has  been  endowed  with  any  addi- 
tional powers  by  which  the  lien  may  be  enforced.  He  can- 
not cause  land  to  be  sold  under  his  execution,  although  he 
may  decide  that  the  land  is  subject  to  the  statutory  lien. 
To  obtain  the  fruits  of  his  judgment  by  selling  the  land,  the 
same  proceedings  must  be  taken  by  the  plaintiff,  as  if  there 
was  no  lien  at  all  upon  the  property. 

§  963.  Mechanics9  liens  —  How  enforced  by  Justices  — 
Tennessee.  —  In  Tennessee,  "the  mechanic's  lien  shall  be 
enforced  by  attachment  at  law  or  in  equity,  or  by  judgment 
at  law  and  levy  of  the  execution  upon  the  property  subject 
to  the  lien."  1  Under  this  statute  it  has  been  held  that  the 
attachment  is  given  as  ancillary  process  to  enforce  the  lien, 
not  as  a  substitute  for  personal  process  to  compel  the  ap- 
pearance of  the  defendant.  The  usual  requirements  of  an 
attachment  must  be  complied  with  —  affidavit  must  be  made, 
and  bond  given.* 

This  rule  applies  as  well  to  proceedings  before  justices  as 
to  courts  of  record.  The  following  section  expressly  con- 
fers jurisdiction  on  justices,  and  the  next  provides  for  fixing 
the  lien  upon  land. 

"The  lien  of  mechanics,  f  oundrymen  and  machinists  may 
be  enforced  by  a  suit  before  justices  of  the  peace,  for  all 
sums  within  a  justice's  jurisdiction ;  and  when  an  attach- 
ment has  been  levied  on  the  land,  and  a  judgment  rendered, 
and  an  execution  also  levied  thereon,  the  papers  shall  be 
returned  to  the  circuit  court,  there  to  be  proceeded  upon  as 
in  other  cases  of  levy  of  justice's  execution  on  land." 

l  Code  Tenn.  M.  A  V.  (1884),  {  4286. 

*  Murry  v.  Conner,  4  Baxt.  220;  Hillman  v.  Anthony,  4  Buck  444;   Barnes «. 
Thompson,  2  Swann,  81S;  Brown  v.  Brown,  2  Sneed,  431. 
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"  No  justice's  execution  in  any  such  case  shall  be  a  lien  on 
the  land,  unless,  within  twenty  days  after  the  rendition  of 
the  judgment,  an  abstract  thereof,  showing  the  name  of  the 
plaintiff  and  defendant,  the  date  and  amount  of  the  recov- 
ery, be  registered  in  the  office  of  the  county  in  which  the 
judgment  is  rendered."  * 

It  will  be  observed  in  this  connection  that  the  mode  of 
subjecting  land  to  the  satisfaction  of  a  justice's  judgment  is 
different  in  Tennessee  from  that  prevalent  in  other  States. 
In  Tennessee  the  constable  levies  the  execution  on  the 
land,  and  upon  the  return  of  that  process  to  the  justice,  the 
case  is  transferred  to  the  circuit  court  by  the  transmission 
of  the  process  to  the  court,  for  a  condemnation  of  the  land 
and  its  sale  by  the  sheriff  under  an  order  of  sale  made  by 
the  court.  In  other  States  provision  is  made,  in  case  satis- 
faction of  the  justice's  judgment  cannot  be  had  under  the 
ordinaiy  process  of  the  justice's  court,  the  case  is  trans- 
ferred to  the  court  of  record,  and  an  execution  from  that 
court  is  levied  on  the  land.  The  difference  is  material  in 
this  respect,  that  in  Tennessee  a  lien  is  fixed  upon  the  land 
by  the  levy  of  the  execution  by  the  constable,  in  other 
States  only  by  the  rendition,  or  more  properly,  the  adop- 
tion, of  the  justice's  judgment  by  the  court  of  record.  So 
in  Tennessee  the  mechanic's  lien  is  fixed  by  the  levy  of  the 
attachment  issued  by  the  justice.  In  other  States  the  me- 
chanic's lien  is  secured  by  proceedings  in  which  the  justice 
does  not  take  any  part. 

§  964.  No  Jurisdiction  of  mechanics' liens — Judgment 
enforcing  such  lien  erroneous  but  not  void  —  Michi- 
gan.—  In  Michigan  justices  have  no  power  to  enforce 
mechanics'  liens.  But  when  an  action  was  brought  before  a 
justice  against  a  contractor,  the  original  debtor  to  plaintiff, 

l  Code  Tenn.  M.  A  V.  (1884).  §§  4290, 4391. 
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and  the  owner  of  the  property  on  which  the  contractor 
claimed  a  mechanic's  lien,  was  made  a  defendant  with  him, 
and  judgment  rendered  against  both  defendants  by  the  jus- 
tice, such  judgment,  though  manifestly  erroneous,  is  not 
void,  and  although  it  may  be  set  aside  by  proper  direct 
proceedings,  cannot  be  collaterally  assailed.  Consequently, 
in  an  action  of  ejectment,  title  may  well  be  claimed  under 
an  execution  issued  upon  such  a  judgment,  and  in  that 
action  the  validity  cannot  be  questioned.1 

§  695.  Jurisdiction  of  Justices  as  to  mechanics9  liens  in 
Missouri.  —  In  Missouri  justices,  in  cities  having  a  popula- 
tion of  fifty  thousand  people,  have  jurisdiction  to  enforce 
mechanics'  liens,  if  the  amount  of  the  demand  does 
not  exceed  two  hundred  and  fifty  dollars.  Elsewhere 
in  the  State  the  jurisdictional  limit  is  one  hundred  and 
fifty  dollars.  The  statute  provides  that  the  plaintiff 
shall,  before  the  commencement  of  his  suit,  file  a 
notice  of  the  lien  with  the  clerk  of  the  circuit  court, 
and  a  statement  of  his  cause  of  action  with  the  justice. 
The  cause  thereupon  proceeds  as  in  other  cases,  except 
that  if  the  lien  is  established  by  the  plaintiff,  the  judgment 
is,  that  if  the  satisfaction  cannot  be  had  out  of  the  property 
of  the  defendant,  it  shall  be  had  out  of  the  property  subject 
to  the  lien  which  should  be  specifically  described  in  the 
judgment.  And  the  transcript  is  to  be  filed  in  the  circuit 
court,  and  therein  recorded  as  in  other  cases  in  which  sat- 
isfaction of  the  judgments  of  justices  out  of  the  defendant's 
lands  is  obtained  in  that  State.3 

§  966.  Limitations  of  Justices9  cognizance  of  me- 
chanics' liens  — Indiana  —  In  Indiana,  as  in  Wisconsin  and 
Michigan,8  the  justice  has  no  cognizance  whatever  of  rae- 

1  Smith  v.  Pearce,  52  Mich.  370. 

2  Bev.  Stats.  Mo.  (1879),  §5  2872  et  ttq. 
8  Supra,  $$  961, 964. 
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chanics'  liens.  One  who  claims  such  a  lien,  must  tile  it  in 
the  recorder's  office  of  the  county,  and  having  complied 
with  the  law  in  that  respect,  must  within  twelve  months  en- 
force it  by  a  proceeding  in  the  circuit  court.1 

In  no  State  are  justices  endowed  with  any  additional 
powers  beyond  those  which  they  exercise  within  their  ordi- 
nary jurisdiction.  They  can  issue  the  process,  as  in  Ten- 
nessee, which  they  are  specially  authorized  to  issue,  and  as 
in  Missouri,  they  can  decide  the  question  of  lien  or  no  lien, 
as  they  can  decide  any  other  mixed  question  of  law  and 
fact,  but  they  can  afford  no  relief  which  in  other  cases  they 
could  not  afford,  nor  can  they  in  any  respect  transcend  the 
barrier  which  everywhere  forbids  them  to  adjudicate  the 
title  to  real  estate,  or  subject  that  property  to  the  operation 
of  their  process,  unaided  by  the  superior  powers  of  a  court  of 
general  jurisdiction.  And  it  may  be  added  that  wherever 
a  statute  authorizing  a  mechanics'  lien  gives  jurisdiction  to 
enforce  it  to  courts  of  record,  without  excepting  those  liens 
which  cover  sums  within  the  numerical  jurisdiction  of  a 
justice,  the  statute  is  an  implied  exclusion  of  the  right  of 
the  justice  to  determine  such  actions.9 

l  Roy.  Stale.  Ind.  (1881),  §{  5296, 5897. 
*  Phillip*  Meob.  Liens,  §  317. 
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976.  Judicial  acts  — What  acts  of  a  justice  are  Judicial  —  What  are 
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976.  Official  bonds  — Immunity  of  judicial  officer  from  liability  for 

judicial  acts  —  Alabama. 

977.  Jurisdiction  —  Consequences  of  exceeding  it — Ohio. 

978.  Judicial  act — Justice  not  liable  for  such  an  act,  although  in  ex- 

cess of  his  jurisdiction  —  New  York. 

979.  Jurisdiction  will  protect  justice,  when  —  Vermont. 

980.  Same  subject  continued  —  New  York. 

981.  Justice— No  liability  when  acting  judicially  —  Issuing  warrant 

of  arrest  upon  affidavit  is  a  judicial  act  —  New  York. 

982.  Immunity  of  justice  from  liability  for  judicial  acts — New  Jersey. 
988.  Same  subject  continued  —  New  Hampshire. 

984.  Justice  —  Acting  judicially  not  personally  liable  —  Rule  in  Kan- 

sas. 

985.  Judicial  act  —  Allowing  a  bill  of  exceptions  is  such  an  act — Rule 

as  to  signature  of  justice  —  Kansas. 

986.  Personal  liability — Judicial  act  —  Taxation  of  costs  —  Indiana. 

987.  Personal  liability  of  justice  for  default  of  special  constable  — 

Indiana. 

988.  Justice  —  Personal  liability  of,  for  ministerial,  not  for  judicial 

acts  —  South  Carolina  —  Ohio. 

989.  Official  bond  — Justice  liable  on  for  ministerial  acts  —  What  is  a 

ministerial  act  —  Ohio. 

990.  Same  subject  continued  —  Ohio. 

991.  Official  bond  — Liability  on  for  money  collected  —  Ohio. 

992.  Official  bond  —  Liability  on  for  "  infringing  the  law  *'  —  Nebraska. 
998.  Justices  —  Liability  of   as  collecting  officers — Official  bond  — 

Sureties  —  Indiana. 

994.  Justices  —  Liability  of    for   negligence  —  Official  bond  —  Sure- 
ties—  Ohio. 

996.  When  justice  liable  to  a  summary  judgment — Tennessee. 

996.  Personal  liability  —  For  what  justices  are,  and  are  not,  liable  per- 
sonally —  Maryland — Indiana. 
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Section. 

997.  Justice  — When  liable  for  his  acts,  and  for  what  acts  —  What  is 

the  proper  action — Pennsylvania. 

998.  Official  bonds  of  justices  —  Liability  of  sureties  on  those  bonds, 

and  limitations  on  that  liability  —  Indiana. 

999.  Official  bonds  —  Sureties  —  For  what  receipts  of  money  by  their 

principal  they  are  liable  —  Illinois  —  Nevada. 

1000.  Official  bonds  —  When  sureties  on  bonds  of  justices  liable  for 

money  collected  by  their  principal  —  Alabama. 

1001.  Official  bonds  —  Liability  of  surety  on,  for  what  malfeasances  of 

the  justice  —  Alabama. 

1002.  Official  bond  —  Surety's  obligation  is  unaffected  by  certain  recit- 

als inserted  after  its  execution  —  Illinois. 
1008.  Official  bond — For  what  acts  of  the  justice  the  obligors  in  his 
official  bond  are  liable  —  Ohio. 

1004.  Official  bond  — Pleading — What  must  be  averred  to  charge  oblig- 

ors with  a  breach  of  an  official  bond  —  District  of  Columbia. 

1005.  Official  bond  of    justice — How  justice   cannot   give  "other 

security  " — Ohio. 

1006.  Justice  —  Where  entitled  to  previous  notice^pf  action  for  misde- 

meanor in  office  —  Judicial  act? — Georgia. 

1007.  Justice — How  to  be  removed  from  office,  by  what  mode  of  pro- 

cedure and  for  what  offenses  —  Alabama. 

1008.  Justice — Removal  of  from  office,  for  what  offenses  and  how 

effected  —  Texas. 

1009.  Removal  of  justice  for  crime  or  corruption — North  Carolina. 

1010.  Succession  of  justices  —  Official  bonds  —  Liability  on,  when  jus- 

tice is  his  own  successor — Ohio. 

1011.  Practice — Procedure  upon  death  of  a  justice  —  Maine. 

1012.  Justice — Punishment  of,  for  what  offenses  —  What  is  necessary 

to  conviction  —  New  Jersey. 

1013.  Justice  not  Indictable  for  falling  to  pay  over  money,  unless  a 

demand  is  averred  and  proved  — Minnesota. 

1014.  Criminal  law  —  What  is  extortion  in  a  justice  —  What  need  not  be 

averred  in  a  charge  of  extortion  —  New  Jersey. 

1015.  Justice  —  Criminal  liability  of — Malpractice  in  office — When  not 

liable  for  drunkenness  on  the  bench  —  Georgia. 

§  975.  Judicial  acts —  What  acts  of  a  Justice  are  Judi- 
cial —  What    are    ministerial  —  North    Carolina .  —  The 

difference  between  judicial  and  ministerial  functions  is  very 
important  as  to  the  cousequences  of  an  error  in  their  per- 
formance, but  it  is  not  as  distinctly  marked  as  could  be  de 

579 


§    975  JUSTICES PERSONAL   LIABILITY.  [PABT  II. 

sired.     Acts  are  often  treated  by  the  courts  as  ministerial, 
which  by  all  the  analogies  of  the  law,  by  right  reason,  and 
common  sense  should  be  regarded  as  judicial.     As  justices, 
more  than  any  other  judicial  officers  are  required  to  perform, 
ministerial  acts,  or  those  near  the  border  line  between  judi- 
cial and  ministerial,  it  may  be  well  to  inquire  what  is  a  judi- 
cial and  what  a  ministerial  act.     The  former  may  be  briefly 
defined  as  the  act  of  a  public  functionary  who  being  clothed 
by  law   with  authority  to  act  in  the  premises,  and  having 
jurisdiction  of  the  subject-matter  and  the  persons  to  be 
affected,  exercises  his  judgment  and  discretion,  not  merely 
obeying  a  prescribed  formula  which  leaves  him  no  alterna- 
tive, and  pronounces  a  decision  which  must  be  obeyed  by 
the  parties  interested,  or  issues  an  order  which  must  be 
carried  into  effect  by  other  officials.     A  ministerial  act  is 
defined   by  Boutier  as  "  one  which  a  person  performs  in 
a  given  state  of  facts*,  in  a  prescribed  manner,  in  obedience 
to  the  mandate  of  legal  authority,  without  regard  to  the 
exercise  of  his  own  judgment  upon  the  propriety  of  the  acts 
being  done.     Acts  done  out  of  court,"  it  is  added,  "  are,  as 
a  general  proposition,  ministerial  acts."  l    This  last  general 
proposition  is  liable  to  so  many  exceptions  as  to  be  un- 
worthy of  the  name  of  a  rule ;  acts  done  out  of  court  are 
usually  ministerial   acts  because  they  are  done  by  minis- 
terial  officers  who  have  no  judicial  powers   or  functions 
whatever.     A  constable's  acts,  are  without  exception,  min- 
isterial, a  justice' 8  act,  in  court  or  out,  are  usually  judicial, 
and  those  which  are  ministerial  are  the  creation  of  very 
modern  statutes. 

In  a  recent  North  Carolina  case  there  is  a  most  singularly 
thorough  misstatement  of  the  law  on  this  subject.  The 
court  holds  that  the  functions  of  a  justice  "  are  ministerial 
in  preserving  the  peace,  hearing  charges  against  offenders, 

l  S  Bout.  Law  Die,  p.  237.    See,  also,  Pennington  v.  Straight,  54  Ind.  376 ;  South  v. 
Maryland,  18  How.  (U.  8.)  396;  State  v.  Doyle,  40  Wis.  175. 
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issaing  summons  or  warrants  thereon,  examining  the  inform- 
ant and  his  witnesses,  and  in  taking  those  examinations, 
binding  over  the  parties  and  witnesses  to  prosecute,  bailing 
the  offender  or  committing  him  for  trial."  If  the  distinc- 
tion between  judicial  acts  and  ministerial  acts  is,  in  brief, 
that  it  is  the  judicial  function  to  decide  questions,  the  min- 
isterial to  obey  orders,  the  foregoing  enumeration  is  with- 
out exception  a  catalogue  of  strictly  judicial  acts.  As 
conservator  of  the  peace,  the  justice  does  not  wield  the 
policeman's  baton,  but  having  decided  that  the  public  peace 
is  endangered,  he  orders  the  ministerial  officer  to  act  and 
arrest  the  offenders.  The  issuing  of  a  summons  or  warrant 
is  an  integral  part  of  the  judicial  act  of  deciding  that  such  a 
warrant  should  be  issued ;  examining  prosecutors  and  wit- 
nesses is  an  essentially  judicial  act,  for  it  includes  the  solu- 
tion of  questions  of  the  competency  and  credibility  of 
testimony,  probable  cause  and  general  liability  of  the  ac- 
cused. Upon  the  decision  by  the  justice  of  these  questions 
depends  the  imprisonment  or  liability  of  the  accused.  If  the 
justice  decides  one  way  he  is  held  for  trial,  if  otherwise,  he  is 
discharged.  These  acts  can  not  fairly  be  considered  as  min- 
isterial acts,  the  essence  of  which  is  obedience  to  orders.1 

§  976.  Official  bonds  —  Immunity  of  Judicial  officer 
from  liability  for  Judicial  acts — Alabama.  —  In  some 
of  the  States  it  is  required  that  justices  shall  give  official 
bonds,  but  the  conditions  of  those  bonds  generally  include 
only  and  expressly  ministerial  acts,  or  else  are  expressed  in 
very  general  terms.  In  Alabama  the  condition  of  a  jus- 
tice's bond  is  that  he  will  "  faithfully  discharge  the  duties 
of  such  office  during  the  time,"  etc.  These  bonds,  it  is 
held,  do  not  increase  the  liability  of  justices  to  civil  suits, 
or  make  actionable  any  official  dereliction  for  which  they 
were  not,  without  the  bond,  individually  liable.     It  is  well 

i  State  v.  Sneed,  84  N.  0.816. 
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settled  law  that  judicial  officers  are  not  responsible  in  a 
civil  action  to  the  party  aggrieved,  or  any  other  person,  for 
any  judicial  act  done  within  the  scope  of  their  jurisdiction, 
no  matter  how  erroneous  that  action  may  be,  nor  how  ma- 
licious the  motive  by  which  it  was  prompted.  To  this  effect 
the  authorities,  old  and  new,  English  and  American,  are  uni- 
form. In  the  language  of  Lord  Ch.  J.  North :  "  No  action 
will  lie  against  a  judge  for  what  he  does  judicially,  though 
it  should  be  laid  /also  maliciose  et  scienter.991  Judicial 
officers,  therefore,  are  not  liable  in  a  civil  action  for  judicial 
acts  done  within  the  scope  of  their  official  jurisdiction,  even 
if  their  action  is  corrupt  or  malicious,  and  the  rule  which 
holds  them  amenable  to  criminal  prosecution  only  for  cor- 
rupt abuse  of  authority  is  very  salutary.  It  prevents  seri- 
ous obstructions  to  the  free  course  of  justice  by  taking  away 
from  disappointed  suitors  all  temptation  to  seek  revenge 
for  real  or  fancied  wrongs  in  suits  for  damages,  and  yet 
leaves  judicial  criminals  to  be  punished  as  other  offenders 
are  by  the  ordinary  processes  of  criminal  law.* 

§  977.  Jurisdiction  —  Consequences  of  exceeding:  it  — 
Ohio.  —  While  all  this  is  very  true,  it  is  equally  the  law 
that  inferior  tribunals  invested  with  special  jurisdiction  only 
and  persons  clothed  with  limited  authority,  such  as  justices, 
must  at  their  peril  keep  within  their  prescribed  jurisdiction  ; 
and  if  they  transcend  the  limits  of  their  authority,  they  are 
answerable  to  any  one  whose  rights  are  thereby  invaded.3 
And  honesty  of  purpose  in  such  a  case  while  it  may  miti- 

i  Barnardiston  v.  Soame,  2  Lev.  114.  See  note  to  1  Bast  566.  See,  also,  as  to  the 
English  ruling  on  this  subject,  Slowhall  v.  Ansell,  Oomb.  116;  Floyd  v.  Barker,  IS 
Ooke,  23, 24 ;  Qarnett  v.  Perrand,  6  Barn.  A  0.  611 ;  Dicas  v.  Lord  Brougham,  6  C.  A  P. 
249;  Brittaln  v.  Kennaird,  I  Brod.  A  King.  441.  American  rulings  to  the  same  effect 
are  very  numerous,  among  them,  Yates  v.  Lansing,  9  Johns.  414;  Weaver  v.  Deaven- 
dorff,  8  Denio,  117;  Evans  v.  Foster,  1  N.  H.  377;  Leving  v.  Bertham,  2  Bay  (S-C),  1; 
Steele  v.  Dunham,  26  Wis.  896;  Cunningham  v.  Bucklin,  8  Cow.  178;  Barayte  ». 
Shepherd,  35  N.  Y.  242;  Jordon  0.  Hanson,  49  N.  H.  202. 

s  Irion  v.  Lewis,  66  Ala.  190;  Rains  v.  Simpson,  60  Tex.  496. 

3  Trneedell  v.  Combs,  83  Ohio  St.,  186 ;  Clark  v.  Hay,  2  Gray,  410 ;  Enowles  v.  Davit, 
2  AUen,  61 ;  Oohoon  p.  Speed,  2  Jones  L.  (X.  G.)  183. 
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gate  damages,  cannot  justify  a  clear  usurpation  of  power. 
And  upon  this  doctrine  it  is  held  that  a  justice  who,  upon 
an  affidavit  which  in  its  terms  and  legal  effect  charges  only 
a  trespa889  issues  a  warrant  for  the  arrest  of  a  person  for 
larceny,  thereby  renders  himself  liable  in  damages  in  a  civil 
action  at  the  suit  of  that  person.1 

§  978.  Judicial  act  —  Justice  not  liable  for  such  an 
act,  although  in  excess  of  his  jurisdiction  —  New  York. — 

When  the  authority  of  a  justice  is  local,  as  when  he  is  a 
police  justice  of  a  town  or  other  limited  territory,  it  is 
sometimes  a  critical  question  whether  he  does  not  become 
liable  by  exceeding  his  jurisdiction  in  taking  cognizance  of 
matters,  actually  or  apparently  extra-territorial.  Thus 
a  police  justice  issued  a  warrant  upon  a  sworn  statement 
charging  an  assault  and  battery,  but  failed  to  state  that  it 
took  place  within  the  village  of  which  he  was  police  justice. 
It  was  held  that  as  the  justice  acted  judicially  he  was  not 
liable  in  an  action  for  false  imprisonment,  the  plaintiff  hav- 
ing been  arrested  upon  the  warrant  which  the  justice  had 
issued.9 

§  979.  Jurisdiction  —  Will  protect  justice — When  — 
Vermont.  —  The  rule  is  laid  down  in  a  Vermont  case  that 
a  justice  is  not  liable  for  his  official  acts  done  in  good  faith, 
whether  right  or  wrong,  provided  he  has  jurisdiction  of  the 
subject-matter,  the  process,  and  the  person  affected  by  his 
action.8 

§  980.  Same  subject  continued  — New  York.  —  In  New 
York  it  has  been  held  that  if  a  justice,  acting  judicially  in  a 
criminal  case,  imposes  a  fine  exceeding  his  jurisdiction  the 
party  aggrieved  thereby  may  by  timely  and  appropriate  ac- 


i  Traesdell  v.  Combs,  mpra. 

*  Bocock  v.  Cochran,  89  8np.  Ct  N.  Y.  (82  Han)  681. 

8  Kibbling  v.  Clark,  58  Vt.  879. 
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tion  be  relieved  of  the  fine.  Bat  if  he  pays  it  even  to  avoid 
being,  sent  to  jail,  he  cannot  in  a  civil  action  recover  dam- 
ages therefor  from  the  justice.  That  officer  having  juris- 
diction of  the  person  and  of  the  subject-matter  upon  which 
he  was  then  acting,  was  protected  by  his  judicial  character 
from  personal  liability  for  his  acts.1 

§  981.  Justice  —  No  liability  when  acting  judicially  — 
Issuing  warrant  of  arrest  upon  an  affidavit  is  judicial 
act — New  York. — In  New  York  a  justice  is  acting  ju- 
dicially when,  upon  the  affidavit  of  the  plaintiff  that  the  de- 
fendant is  a  resident  of  the  county  but  not  a  freeholder, 
he  issues  a  warrant  for  arrest.  And  he  is  not  liable  in  an 
action  for  false  imprisonment  upon  its  being  shown  that  the 
defendant  was  both  resident,  and  freeholder,  and  conse- 
quently not  liable  to  arrest.  He  acted  judicially  in  passing 
upon  the  sufficiency  of  the  affidavit.9 

§  982.  Immunity  of  justices  from  liability  for  judi- 
cial acts  —  New  Jersey.  —  In  New  Jersey  it  is  the  law  that 
a  justice  is  not  liable  in  a  civil  action  for  acts  done  by 
him  in  his  judicial  capacity  provided  he  does  not  exceed 
his  jurisdiction.  Even  if  he  acted  maliciously  in  the 
exercise  of  his  judicial  functions,  he  cannot  be  called  to  ac- 
count by  the  party  injured  ;  the  only  remedy  in  such  a  case 
is  by  impeachment.  In  this  respect  all  judicial  officers,  of 
high  or  low  degree,  stand  upon  the  same  footing,  and  all  are 
entitled  to  entire  immunity  from  private  prosecution  in  re- 
spect of  judicial  acts  within  the  scope  of  their  jurisdiction.8 

§  983.  Same  subject  continued  —  New  Hampshire. — 

It   is  the  law   in  New    Hampshire   that  the  granting  or 


1  Clark  v.  Haldredge,  68  Barb.  61 ;  *.  c.  40  How.  Pr.  890. 

s  Harrison  v.  Olmrk,  11  Sup.  Ct.  N.  T.  (4  Hun)  685;  Stewart  v.  Brown,  16  Barb.  857; 
Barraon  v.  Brotberson,  1  Denio,  687;  Payne  v.  Barnes,  6  Barb.  466. 
*  Mangold  v.  Thorpe,  33  N.  J.  I*  184. 
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refusing  an  appeal  by  a  justice  is  a  judicial  act  and  he  can- 
not be  held  liable  in  a  civil  action  for  his  refusing  an 
application  for  an  appeal.  The  rule  is  well  settled  that  a 
judge  is  not  answerable  in  a  civil  action  for  any  judgment 
rendered  by  him  in  a  case  within  his  jurisdiction  and  that 
in  this  respect  a  justice  is  a  judge.1 

§  984.  Justice  —  Acting:  judicially  not  personally  lia- 
ble—  Rule  in  Kansas.  —  In  Kansas,  as  well  as  elsewhere, 
a  justice  acting  judicially  in  a  case  in  which  he  has  juris- 
diction of  the  person  as  well  as  the  subject-matter  is  not 
liable  personally  in  a  civil  action.  And  this  is  true 
although  he  may  be  acting  under  an  unconstitutional  stat- 
ute, presumably  however,  before  the  statute  has  been 
declared  by  competent  authority  to  be  unconstitutional. 
Thus,  a  justice  in  trying  a  person  charged  with  a  misde- 
meanor before  a  jury  of  six  men  instead  of  twelve,  acted 
judicially  in  deciding  that  the  statute  authorizing  such  a 
trial  by  a  jury  of  six  men  was  constitutional.  Consequently 
he  was  not  liable  in  damages,  whether  his  decision  was  right 
or  wrong.2 

§  985.  Judicial  act  —  Allowing  a  bill  of  exeptions  is 
such  an  act— Rule  as  to  signature  of  justice  —  Kan- 
sas.—  The  allowance  of  a  bill  of  exceptions  is  a  judicial 
act  and  must  be  done  by  the  justice  himself.  That  he 
should  sign  the  bill  of  exceptions  with  his  own  hand  is  not 
absolutely  necessary,  it  may  be  done  by  another  person  un- 
der his  direction,  but  his  signature  made  by  his  personal 
clerk,  not  his  official  clerk,  for  there  is  no  such  office  in 
Kansas,  without  any  directions  or  approval  by  the  justice, 
is  utterly  void.     Even  if  the  parties  agree  after  the  signa- 

i  Jordon  v.  Hanson,  49  N.  H.  119;  Evans  v.  Foster,  1 N.  H.  874;  Burnham  9.  Stev- 
ens, 88  N.  H.  247. 

»  Clark  v.  Spioer,  6  Kan.  440. 
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tare  of  the  bill  of  exceptions  by  the  clerk  that  the  instru- 
ment is  all  right,  and  the  justice  makes  no  further  objection, 
there  is  still  no  legal  bill  of  exceptions,  no  judicial  action 
or  approval  by  the  justice.1 

§  986.  Personal  liability  —  Judicial  act  —  Taxation  of 
costs  —  Indiana.  —  The  taxation  of  costs  and  the  deter- 
mination of  the  rights  of  any  person  to  such  costs,  are 
judicial  functions  of  a  justice,  and  the  rendition  of  a 
judgment  for  such  costs  is  bis  judicial  act,  and  consequently, 
however  erroneous  such  acts  may  be,  and  whether  they  pro- 
ceed from  neglect,  ignorance,  mistake,  or  a  willful  refusal 
to  act,  neither  the  justice  nor  the  securities  in  his  official 
bond  can  be  held  liable  in  damages  to  the  party  injured  by 
his  erroneous  judicial  acts.  Hence,  a  justice  is  not  liable 
to  a  county  attorney  for  refusing  to  tax  in  his  favor  as  part 
of  the  costs  in  a  misdemeanor  case,  a  fee  of  five  dollars.  And 
it  is  further  held  that  in  Indiana  the  prosecuting  attorney 
is  not  entitled  to  a  fee  to  be  taxed  as  part  of  the  costs  in  a 
criminal  case  before  a  justice,  unless  he  has  been  requested 
to  prosecute  by  the  injured  or  complaining  party,  and  in 
no  case  whatever,  unless  in  person  or  by  his  deputy,  he 
does  actually  appear  and  prosecute.3 

m 

§  987.  Personal  liability  —  Of  justice  for  default  of 
special  constable  —  Indiana. — The  general  rule  tfiat  a 
judicial  officer  cannot  be  held  responsible  personally  for 
his  judicial  acts,  has  a  very  notable  exception  in  Indiana. 
A  justice  there,  with  his  sureties,  is  liable  for  the  default  of 
a  special  constable,  which  the  justice  may  have  found  it  his 
duty  to  appoint,  to  act  in  a  particular  cause.  The  justice 
must  decide  whether  the  emergeucy  calls  for  the  appoint- 
ment of  such  a  constable,  and  of  course  his  action  is  judi- 


1  Whetzell  v.  Forgler,  30  Kan.  525. 

2  State  v.  Jackson,  68  Ind.  58;  2  Rev.  Statu.  Ind.  (1876),  pp.  415, 416, 417. 
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cial,  and  the  statute  requiring  him  to  be  held  liable  for  the 
conduct  of  such  a  coustable  is  anomalous,  and  a  departure 
from  well  settled  legal  principles.1 

{  988.  Justice  —  Personal  liability  of  —  Ministerial, 
not  for  judicial  acts  —  South  Carolina — Ohio.  — It  has 

been  repeatedly  said  that  a  judicial  officer  is  not  liable  in 
damages  for  an  honest  mistake  committed  in  the  course  of 
his  duty.  A  justice  haying  rendered  a  judgment  in  favor 
of  a  plaintiff  for  a  mule  issued  an  execution  immediately, 
under  which  the  mule  was  takeu  from  the  defendant  and 
delivered  to  the  plaintiff,  and  this  was  done  within  tbe  five 
days  allowed  by  the  statutes  of  the  State  for  the  defeated 
party  to  pray  for  a  new  trial  or  appeal.  Within  that  period 
a  new  trial  was  applied  for  and  granted,  and  tbe  justice, 
having  declined  to  cause  the  mule  to  be  redelivered  to  tbe 
defendant,  he  brought  suit  against  the  the  justice  for  dam- 
ages growing  out  of  his  official  misconduct.  Pretermitting 
the  question  whether  the  justice  could  lawfully  issue  the 
execution  without  a  demand  within  the  five  days  allowed  for 
appeal,  the  court  said  that  the  justice  was  a  judicial  officer 
and  the  subject-matter  was  clearly  within  his  jurisdiction, 
that  throughout  the  whole  affair  his  action  was  judicial,  and 
he  could  not  be  held  liable  in  damages  unless  it  could  be 
shown  that  his  conduct  had  been  malicious  or  corrupt,  and 
further,  that  after  the  mule  had  been  delivered,  the  justice 
had  no  legal  authority  under  a  judgment,  which  was  then 
functus  officio^  to  undo  what  tbe  constable  had  done.3 

It  may  be  remarked  that  in  this  case  the  issuance  of  the 
execution  is  regarded  as  a  judicial  act.  In  Ohio  it  has 
been  held  that  the  performance  of  that  duty  is  ministerial, 
and  as  the  justice  is  responsible  civiliter  for  the  discharge 


i  Hood*.  Sennett,  70  Ind.  829;  2  Bey.  Stats.  (1876),  §§  110,  111,  p.  638;  Rev.  Stats. 
(1881),  f  1439. 
*  Abrama  v.  Carlisle,  18  S.  C.  242;  MoCall  v.  Cohere,  16  8.  0.  448. 
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of  his  duty  in  respect  to  acts  of  that  description,  an  action 
will  lie  against  him  for  non-feasance  or  misfeasance  in 
respect  to  the  issuance  of  the  execution.1 

§  989.  Official,  bond  —  Justice  liable  on  for  minis- 
terial acts  —  What  is  a  ministerial  act  —  Ohio. — Jus- 
tices with  their  sureties  are,  of  course,  liable  for  breaches  of 
the  official  bond  which  they  may  have  executed  in  con- 
formity to  the  laws  of  their  States.  In  Ohio  the  condition 
of  the  bond  is  that  the  justice  "  shall  well  and  truly  per- 
form every  ministerial  act  enjoined  upon  him  by  law,  by 
virtue  of  said  office.9'  Among  these  ministerial  acts  is  the 
issuance  of  executions  upon  judgments  rendered  by  him, 
and  the  measure  of  damages  in  an  action  upon  the  bond  for 
a  failure  to  issue  such  an  execution,  is  prima  facie  the 
amount  of  the  judgment.  The  burden  of  showing  that  the 
judgment  debtor  was  partially  or  wholly  insolvent  by  way 
of  mitigating  damages,  rests  in  such  case  upon  the  justice 
and  his  sureties.3 

§  990.  Same  subject  continued  —  Ohio.  —  In  Ohio  it 
is  the  law  that  justices  shall  give  a  bond  conditioned  that 
they  "  shall  well  and  truly  do  and  perform  every  ministerial 
act  that  is  enjoined  upon  them  bylaw."  A  bond  condi- 
tioned to  "  well  and  truly  discharge  the  duties  of  a  justice 
of  the  peace  according  to  law  ;"  includes  all  the  ministerial 
acts  required  by  the  law  and  more  besides,  but  the  greater 
liability  expressed  in  the  bond  "  does  no  harm,"  *  and  can 
not  be  held  to  include  the  judicial  duties  of  the  justice.4 

§  991.  Official  bond  —  Liability  on  for  money  col- 
lected—  Ohio.  — In  many  of  the  States  justices  are  au- 


i  Carpenter  v.  Warner,  88  Ohio  St.  416. 

*  Carpenter  ».  Warren,  88  Ohio  8t.  416. 

*  Place  v.  Taylor,  23  Ohio  St.  817.    See,  also,  8kellinjfer,  IS  Wend.  806. 

4  Oreigton  v.  Harden,  10  Ohio  St.  879 ;  Alleghany  County  v.  Van  Campen,  8  Wend. 
49;  Place  v.  Taylor,  supra. 
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thorized  to  act  as  collecting  officers,  and  to  receive  money 
due  upon  the  judgments  they  may  have  rendered,  and  are 
required  to  pay  it  over  to  the  persons  entitled  thereto.  The 
bonds  which  in  those  States,  they  are  required  to  execute 
are  intended  in  part,  at  least,  to  secure  the  performance  of 
these  duties.  The  collection,  receipt  and  paying  over  of 
money  received  by  justices  are  ministerial  acts,  and  for  a 
failure  to  discharge  their  duties  in  this  respect  they  are  as 
fully  liable  as  if  there  were  no  judicial  functions  attached 
to  their  offices.  Thus  a  justice,  having  received  money  for 
a  plaintiff  and  deposited  it  to  his  own  credit  in  a  bank,  by  a 
general  not  a  special  deposit,  was  held  to  have  converted  the 
money  by  mingling  it  with  his  own.1 

§  992.  Official  bond  —  Liability  on  for  "  infringing  the 
the  law  "  —  Nebraska.  —  In  Nebraska  it  is  held  that  when 
a  justice,  in  the  exercise  of  his  authority  as  such,  "  infringes 
the  law,  and  abuses  this  authority  to  the  injury  and 
damage  of  another  *  *  *  his  sureties  on  his  official 
bond  are  liable  for  his  acts  in  such  a  case."  It  may  be 
presumed  that  by  "  infringing  the  law  and  abusing  his  au- 
thority" the  court  means  to  imply  that  he  exceeded  his 
jurisdiction,  otherwise  the  ruling  is  at  variance  with  the  cur- 
rent of  authority  on  the  subject.9 

§  993.  Justices  —  Liability  of  as  collecting  officers  — 
Official  bond  —  Sureties  —  Indiana.  —  In  Indiana,  and  in 
some  other  States,  justices  are  collecting  officers,  receive 
notes  and  other  claims,  collect  them,  either  with  or  without 
legal  process,  and  pay  over  the  proceeds  to  the  persons  en- 
titled to  the  money.  Sometimes,  however,  they  do  not  pay 
over,  and  in  that  case  the  sureties  in  his  official  bond  are 
held  responsible.     It  is  necessary,  however,  that  the  com- 

l  8h»w  v.  Banm&Q,  84  Ohio  St.  9S. 
t  Fox  v.  Me*obam,  6  Neb.  580. 
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plaint  should  state  that  the  justice  received  the  money  in 
his  official  capacity,  and  an  allegation  to  that  effect  is  put 
in  issue  by  the  general  denial.1 

§  994.  Justices  —  Liability  of  for  negligence  —  Official 
bond  —  Sureties  — Ohio.  —  It  is  held  in  Ohio  that  the  neg- 
lect of  a  justice  to  perform  a  ministerial  act  required  of 
him  by  the  law,  which  injures  a  plaintiff  in  a  suit  pending 
before  him,  or  a  judgment  rendered  by  him,  entitles  such  a 
plaintiff  to  an  action  against  the  sureties  on  the  justice's 
bond  and  to  damages  to  the  amount  of  the  loss  caused  by 
such  neglect.  The  neglect  of  a  justice  to  issue  execution 
on  a  judgment  ten  days  after  its  rendition  will  afford  such 
a  cause  of  action,  the  extent  of  the  liability  being  measured 
by  the  extent  of  the  loss.  But  it  is  no  part  of  the  justice's 
duty  to  the  plaintiff  to  take  the  proper  steps  to  secure  the 
obligation  for  the  security  of  the  debt  by  stay.  The  plain- 
tiff is  entitled  to  his  execution  until  the  security  for  its  stay 
has  been  perfected ;  after  that  he  is  entitled  to  the  benefit  of 
that  security.3 

§  995.  When  justice  liable  to  a  summary  judgment  — 
Tennessee.  —  A  summary  judgment  by  motion  may  be  had 
in  the  circuit  court  against  a  justice  (as  clerk  of  his  own 
court)  for  failing  to  pay  over  money  officially  in  his  hands 
to  the  party  entitled  thereto.8 

§  996.  Personal  liability  —  For  what  justices  are  and 
are    not    liable   personally  -*-  Maryland  —  Indiana .  —  In 

Maryland  it   is  held  "that  a  justice  of  the  peace  or  any 
other  judicial  officer,  is  liable  in  damages  at  the  suit  of  the 

l  Widener  v.  State,  45  Ind.  244.  See,  also,  Brockett  v.  Martin,  11  Kan.  878,  la 
which  it  is  held  that  the  sureties  are  liable  if  the  Justice  receives  money  volant*- 
rily  paid  to  him  by  the  defendant  in  a  Judgment,  although  he  may  not  have  had 
charge  of  the  note  or  cause  of  action  for  collection. 

*  Gaylor  v.  Hunt,  23  Ohio  St  255. 

8  M.  A  V.  Code  Tenn.  (1884),  §§  4852, 4858. 
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party  injured  for  malicious,  fraudulent,  and  corrupt  con- 
duct in  the  discharge  of  his  judicial  duties,  but  not  for  error 
of  judgment  or  mistake  honestly  made."  *  In  Indiana,  on 
the  contrary,  it  is  a  fundamental  principle  of  jurisprudence 
that  "judicial  officers,  as  judges  of  courts,  and  justices  of 
the  peace,  although  they  may  be  impeached  for  corrupt  ac- 
tions, cannot  be  held  pecuniarily  responsible  to  the  party 
injured.2 

§  997.  Justice  —  When    liable    for  his   acts,  and  for 
what  acts  —  What  is  the  proper  action  —  Pennsylvania.  — 

It  is  the  law  in  Pennsylvania  that  if  a  justice  wantonly  and 
maliciously  injure  a  person  by  the  exercise  of  his  authority 
as  a  magistrate,  he  is  liable  in  damages  and  an  action  on  the 
case  is  the  proper  remedy.  The  rule  is  that  when  the  act 
complained  of  is  an  immediate  wrong  against  all  form  of 
law,  trespass  vi  et  ai-mis  is  the  proper  action  ;  but  when  the 
process  is  legal,  but  is  used  in  an  oppressive  manner,  the 
action  should  be  trespass  on  the  case.8 

§  998.  Official  bonds  of  justices  —  Liability  of 
sureties  on  those  bonds,  and  limitations  on  that  lia- 
bility —  Indiana.  —  In  Indiana  justices  give  official  bonds 
for  the  discharge  of  the  duties  imposed  upon  them  by  law. 
Among  those  duties  is  that  of  receiving  money  upon  judg- 
ments rendered  by  them,  and  paying  it  over  to  the  parties 
entitled  to  it.  The  liability  of  the  sureties  on  such  bonds 
is  limited  to  such  payments  as  have  been  made  to  them 
strictly  in  accordance  with  their  official  duty.  A  person  who 
had  been  summoned  as  a  garnishee  and  against  whom  a 
judgment  had  been  rendered,  appealed  from  the  judgment 


i  Knell  v.  Briscoe,  49  Md.  414;  Benard  v.  Hoffman,  18  Md.  479;  Friend  v.  H ami  11, 
84  Md.  298, 804. 

3  Kress  v.  State,  66  Ind.  106. 

*  Kennedy  v.  Barnett,  64  Pa.  St  141;  8ommer  v.  Wilt,  4  Serg.  AR.  19;  Barnett  v. 
Bead,  51  Pa.  St.  190. 
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after  he  had  paid  the  amount  of  it  to  the  justice.  The 
judgment  was  reversed  by  the  appellate  court,  and  the 
garnishee  sued  the  justice  and  his  sureties  for  the  amount. 
The  sureties  of  the  justice  were  not  held  liable  because 
their  undertaking  was  only  for  such  money  as  was  paid 
to  him  upon  conditions  prescribed  by  law,  not  upon  condi- 
tions different  from  those  which  the  law  would  impose  upon 
him.  In  order  to  show  a  cause  of  action  against  the  justice 
and  his  sureties,  it  must  be  alleged  and  proved  that  the 
money  so  paid  to  him  remained  in  his  hands  at  the  date  of 
the  appeal  from  his  judgment,  for  then  he  could  not  lawfully 
pay  over  the  money  to  the  plaintiff,  and  after  the  decision 
of  the  appellate  court  it  was  his  duty  to  pay  it  over  to  the 
garnishee.1 

§  999.  Official  bond — Sureties  —  For  what  receipts 
of  money  by  their  principal  they  are  liable  —  Illinois  — 
Nevada. — In  an  action  on  the  official  bond  of  a  justice 
seeking  to  hold  his  sureties  liable  for  money  received  by 
him  as  a  justice,  it  is  essential  of  course  not  only  to  show 
that  the  money  was  received  but  that  it  was  officially  received. 
If  be  was  the  agent  of  the  creditor  and  in  that  capacity  re- 
ceived the  note  from  him,  bis  sureties  are  manifestly  clear 
of  liability.  It  must  appear  that  in  receiving  the  money 
he  acted  as  justice,  not  as  agent.  If  as  justice  he  rendered 
judgment  on  the  claims  which  be  held  as  agent,  by  that  act 
he  abandoned  his  agency  and  assumed  his  official  character, 
and  hisVsureties  are  estopped  by  his  docket  from  denying 
their  liability.8  They  are  responsible  only  for  money  re- 
ceived by  him  as  justice,  not  for  notes  that  may  have  been 
entrusted  to  him  simply  for  collection.  Receiving  notes 
for  collection,  without  more,  is  not  an  official  act.* 


l  State  v.  Woodman,  86  Ind.  511. 
S  Price  v.  Fairer,  5  111.  App.  538. 
1  MoCormick  v.  Thompson,  10  Nev.  484. 

592 


CH.  XVII.]  JU8TICE8  —  PERSONAL   LIABILITY.  §    999 

§   1000.  Official  bond*  —  When  sureties  on  bonds    of 
justices  liable  for  money  collected  by  their  principals  — 
Alabama.  —  It  is  do  part  of  the  duty  of  a  justice  as  a 
judicial  officer  to  collect  money  from  persons  agaiust  whom 
he  may  render  judgment.     Such  a  function  is  essentially 
ministerial.     In  some  of  the  States,  among  others,  Ala- 
bama, such  collections  are  made  the  duty  of  the  justice,  and 
bonds  are  prescribed  and  exacted  to  secure  the  due  per- 
formance of  the  duty.     A  notary,  "  having  the  jurisdiction 
of  a  justice  of  the  peace,"  having  received  a  garnishee's 
answer  proceeded  to  collect  the  money  admitted  to  be  due 
to  the  defendant,  and  in  order  to  do  so,  falsely  represented 
that  he  bad  rendered  judgment  for  the  amount.     He  failed 
to  pay  over  the  money  to  the  plaintiff  and  was  sued  with  his 
sureties  on  his  bond.     It  was  held  that  the  collection  of  the 
money,  there  being  no  judgment,  was  not  an  official  duty  of 
the  notary-justice,  and  in  the  absence  of  any  statutory  pro- 
vision, imposed  no  liability  on  his  sureties.     But,  in  Ala- 
bama by  statute,1  principals  and  sureties  in  official  bonds  are 
declared  to  be  liable  to  parties  injured  by  the  wrongful  acts 
of  the  principals  committed  under  color  of  office,  and  the 
collection  of  the  money  in  question  under  false  pretense 
that  the  judgment  had  been  rendered  was  held  to  be  "  a 
wrongful  act  committed  under  color  of  his  office,  which 
rendered  him  and  his  sureties  liable  for  the  restitution  of 
the.  money.     This  case,"  the  court  remarks,  "is  unlike 
the  case  of  McKee  v.  Griffin,  66  Ala.  211.     In  that  case 
there  was  no  law  authorizing  the  officer  to  receive  the  money 
in  his  official  capacity,  and  official  sureties  are  only  bound 
for  acts  that  are  official  or  done  under  color  of  office. "  * 

§   1001.  Official  bonds — Liability  of   surety    on,   for 
what  malfeasances  of  the  justice  —  Alabama. — In  Ala- 

l  Ala.  Code  (1876),  §  179. 

*  Mason  v.  Crabtree,  71  Ala.  479;  McElhaney  v.  Gllleland,  30  Ala.  188.    See,  also, 
Mnrfree  on  Official  Bonds,  §§  698, 699, 700, 701,  and  oases  cited. 
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bama  it  has  been  decided  that  a  justice  and  his  sureties  are 
liable  on  their  official  bond  for  an  abuse,  by  the  justice,  of  the 
authority  of  his  office  in  causing  the  arrest  and  imprison- 
ment of  the  plaintiff  "  without  reason  or  probable  cause." 
The  wrong  complained  of  is  held  to  be,  not  an  erroneous  or 
corrupt  exercise  of  the  jurisdiction  conferred  by  the  law, 
but  an  abuse  of  his  authority,  a  pretended,  not  a  real  exer- 
cise of  his  jurisdiction,  done  "  under  color  of  his  office."  l 
This  ruling  is  held  to  be  supported  by  the  statute  *  of  the 
State  which  holds  sureties  upon  official  bonds  liable  for 
wrongful  acts  committed  by  their  principals  "  under  color 
of  his  office."  The  report  of  this  case  is  quite  imperfect, 
none  of  the  facts  are  recited,  and  it  is  only  by  inference 
that  it  appears  that  the  justice  exceeded  his  jurisdiction. 
In  a  later  case  itfis  held  that  in  Alabama  the  effect  of 
requiring  official  bonds  of  justices  isonly  to  charge  the  sure- 
ties with  the  liabilities  to  which  their  principal  would  be 
individually  subject,  without  having  given  any  bond.  The 
general  rule  is  recognized  that  a  justice  is  not  liable  for 
errors  of  judgment  when  he  acts  judicially.  "  If  he  trau- 
scends  his  powers  and  usurps  authority  beyond  and  inde- 
pendent of  his  office,  he  can  claim  no  protection  from  it." 
After  citing  and  commenting  on  many  authorities,  the  court 
concludes,  that  judicial  officers  are  not  responsible  in  civil 
actions  for  corrupt  abuse  of  authority,  but  are  amenable 
only  to  criminal  prosecution.8  * 

§  1002.  Official  bond — Surety's  obligation  in,  unaf- 
fected by  certain  recitals  inserted  after  its  execution  — 
Illinois.  —  In  Illinios  justices  are  required  to  execute 
official  bonds  with  sureties,  and  upon  the  requisition  of  any 
one  or  more  of  his  sureties,  a  justice  may  be  required  to 
furnish  a  new  bond  with  other  security.     If  in  such  new 

i  Kelly  v.  Moore,  51  Ala.  364. 

s  Code  Ala.  (1876),  f  179  (169) ;  sub-sect.  3,  pp.  221,  22. 

3  Irion  v.  Lewis,  66  Ala.  190,  and  cases  cited. 
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bond,  after  its  execution,  a  clause  is  inserted  to  the  effect 
that  the  principal  had  been  "  given  up"  by  bis  (named) 
security,  and  required  to  furnish  a  new  bond,  such  recital 
does  not  invalidate  the  bond,  because  it  does  not  vary  the 
meaning  nor  affect  its  operation,  it  does  not  increase  nor 
diminish  the  liability  of  the  obligors.1 

§  1003.  Official  bond  —  For  what  acts  of  Justice  the 
obligors  in  his  official  bond  are  liable  —  Ohio.  —  In  Ohio 
a  justice  is  not  liable  on  his  official  bond  for  any  dereliction 
of  judicial  duty,  but  only  for  acts  performed  in  a  ministerial 
capacity.  It  is,  of  course,  important  in  this  connection  to 
distinguish  rightly  between  the  two  classes  of  acts  which  a 
justice  may  be  called  upon  to  perform,  and  it  was  held  in  a 
case  of  this  character,  that  when  a  justice  had  entered  upon 
his  docket  the  words  "  judgment  $90,"  he  had  rendered 
judgment  for  the  plaintiff  for  ninety  dollars,  and  in  that 
entry  he  had  exhausted  his  judicial  functions  in  the  case, 
and  whatever  he  did,  or  ought  to  do  thereafter  was  minis- 
terial. For  omissions  to  discharge  these  duties,  such  as 
failure  to  enter  judgment  in  proper  form,  or  to  issue  execu- 
tion, he  was  liable  with  his  sureties  on  his  official  bond.2 

§  1004.  Official  bond — Pleading  —  What  must  be 
averred  to  charge  obligors  with  a  breach  of  an  official 
bond  —  District  of  Colombia.  —  In  the  District  of  Colum- 
bia justices  are  required  to  furnish  official  bonds,  the  condi- 
tions of  which  are,  that  "  the  said  (justice)  shall  well  and 
faithfully  perform  the  duties  of  the  office  of  justice  of  the 
peace;  "  and  that  he  shall  pay  over  all  moneys,  etc.  In 
assigning  a  breach  of  a  bond  on  the  first  of  these  condi- 
tions, it  is  necessary  to  aver  that  the  justice  knowingly, 
willfully,  or  wrongfully  omitted  to  do  what  ought  to  have 


i  Radesill  r.  Jefferson  County,  86  111.  446. 
3  Fairchild  v.  Keeth,  89  Ohio  St  196. 
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beeii  done ;  or  that  he  knowingly,  willfully,  or  corruptly  in- 
stituted proceedings  to  the  injury  of  the  complaint.1 

§  1005.  Official  bond  of  justice  —  How  justice  cannot 
give  "  other  security  "  —  Ohio.  —  In  Ohio  it  is  the  law  that 
when  the  sureties  of  a  justice  on  his  official  bond,  shall  give 
notice  to  the  trustees  of  the  township  that  the  justice  has 
failed  to  pay  over  money  collected  by  virtue  of  his  office, 
and  that  they  are  unwilling  to  continue  bound  as  his  sure- 
ties, it  becomes  necessary  for  the  justice  to  give  **  other 
security"  to  the  satisfaction  of  the  trustees.  This,  it  has 
been  held,  he  cannot  do  by  procuring  other  persons  to  sign 
his  official  bond  without  appending  seals  and  without  having 
their  names  inserted  in  the  instrument.  It  is  incumbent 
upon  the  sureties  to  see  that  the  justice  does  give  other 
security,  and  that  it  is  satisfactory  to  the  trustees,  and  un- 
til it  is  done  their  liability  continues.  Whether  they  could 
hold  the  trustees  responsible  for  accepting  the  signatures  in 
lien  of  real  substantial  "other  security"  is  altogether 
another  question.8 

§  1006.  Justice — When  entitled  to  previous  notice  of 
action  for  misdemeanor  in  office  —  Judicial  act  — 
Georgia.  —  As  a  general  rule  the  defendant  in  an  ordinary 
action  is  not  entitled  to  any  special  notice  of  the  intended 
suit,  but  it  appears,  by  a  recent  ruling  in  Georgia,  that  in 
that  State  a  justice  against  whom  an  action  for  damages  on 
account  of  a  misdemeanor  in  office  is  contemplated,  is 
entitled  to  a  written  notice  one  calendar  month  before  the 
suing  out  of  the  process.  And  unless  such  notice  be  given 
the  action  cannot  be  maintained,  and  a  declaration  in  which 
the  due  service  of  such  a]  notice  is  not  averred  is  fatally 
defective  on  demurrer.     This  decision  it  may  be  remarked, 


i  Hollzman  v.  Robinson,  McArth.  520. 
2  Stevens  v.  AUmen,  19  Ohio  St.  485. 
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is  founded  not  upon  any  legislation  of  the  State,  but  upon 
the  statute  of  24  George  II. ,  chapter  24,  which  is  held  by  the 
court  to  be  in  force  in  Georgia.1  The  court  follows  an 
older  case,  in  which  the  court  (Lumpkin,  J. )  says :  "Admit- 
ting then  that  there  is  no  particular  fact  known  to  the 
court,  from  which  the  adoption  of  this  statute  might  be  in- 
ferred, is  there  any  thing  in  it  repugnant  to  our  institutions  ? 
On  the  contrary,  is  not  its  operation  as  salutary  here  as  in 
the  mother  country?  It  is  at  best  a  stringent  rule  which 
subjects  judicial  officers  to  suit,  not  for  corruption,  but  for 
an  error  in  judgment  only.  Is  it  not  a  most  reasonable 
requisition  that  the  party  aggrieved  should  give  one  month's 
notice  of  his  intention  to  sue,  to  enable  the  justice  to  make 
amends  for  the  alleged  injury  and  thus  relieve  himself  from 
the  payment  of  costs?  "  2 

§  1007.  Justice  —  How  to  be  removed  from  office,  by 
what  mode  of  procedure  and  for  what  offenses.  —  Ala- 
bama.—  The  constitution  and  statutes  of  Alabama  provide 
for  the  impeachment  and  removal  from  office  of  justices  and 
other  officers  enumerated  in  article  VII.,  section  3,  of  the  con- 
stitution of  1875.  In  the  first  section  of  that  article  the  causes 
of  impeachment  are  specified,  viz. :  "  Wilful  neglect  of  duty, 
corruption  in  office,  habitual  drunkenness,  incompetency,  or 
any  offense  involving  moral  turpitude  while  in  office,  or 
committed  under  color  thereof,  or  connected  therewith." 
The  proceedings  authorized  by  the  statute  enacted  to  carry 
into  effect  the  provisions  of  the  constitution  above  referred 
to,  are  prosecuted  by  the  solicitor  of  the  circuit,  in  the  cir- 
cuit, city  or  criminal  court,  when  the  court  shall  so  order, 
or  when  the  grand  jury  shall  so  present  and  direct. 

Upon  this  constitutional  provision  and  the  statute  enacted 
to  enforce  it,  the  supreme  court  has  held:  that  they  create  a 


i  Collins  v.  Grannias,  67. Ga.  716. 
2  Warthen  v.  May,  1  Ga.  (Kelly)  602. 
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new  jurisdiction,  and  provide  the  manner  of  its  exercise, 
and  that  unless  that  mode  or  manner  be  followed  the  pro- 
ceeding has  no  sanction  of  law  ;  that  if  the  solicitor  acts 
upon  the  report  or  direction  of  the  grand  jury,  he  must,  in 
framing  articles  of  impeachment,  embody  therein  the  par- 
ticular acts  of  the  justice,  which  the  grand  jury  may  report, 
and  for  which  they  recommend  the  impeachment  of  the  jus- 
tice ;  that  the  report  must  set  forth  the  misconduct  com- 
plained of,  not  certainly  with  the  accuracy  usually  required 
in  pleading,  but  must  state  acts  of  malversation  charged 
with  sufficient  precision  to  guide  the  solicitor  and  to  protect 
the  accused,  and  that  unless  the  report  has  this  degree  of 
certainty  no  information  which  is  founded  upon  it  can  be 
sustained.1 

§  1008.  Justice — Removal  of,  from  office,  for  what 
offenses  and  how  effected. — Texas.  — In  Texas,  it  is  the 
law  that  a  justice  may  be  removed  from  office  upon  charges 
of  malfeasance  and  misfeasance  in  office,  and  incompetency, 
preferred  by  the  district  attorney  and  sustained  by  compe- 
petent  evidence  and  the  verdict  of  a  jury,  after  a  regular 
trial  in  the  district  court.  But  the  information  must  con- 
clude "against  the  peace  and  dignity  of  the  State;  "  the 
trial  must  be  in  due  course  of  law  and  by  jury  ;  and  a  judg- 
ment rendered  by  the  court  without  such  trial  is  absolutely 
void.2 

§  1009.  Removal  of  justice  for  crime  or  corruption  — 
North  Carolina.  —  The  general  rule,  as  it  has  been  else- 
where and  repeatedly  stated,  is  that  a  justice  is  not  respon- 
sible either  criminally  or  civilly  for  his  judical  acts,  but  is 
so  responsible  for  ministerial  acts,  if  they  are  such  as  to 
expose  him  either  to  a  civil  action  or  a  criminal  prosecution. 

i  State  v.  Leawell,  64  Ala.  226. 
2  Wilson  v.  State,  38  Tex.  548. 
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As  to  the  actual  crime  or  corruption  in  office  there  can  be 
no  question,  in  any  of  the  States. 

In  North  Carolina,  it  is  the  law  that:  "  Upon  the  convic- 
tion of  any  justice  of  the  peace  of  any  infamous  crime  or 
of  corruption  or  malpractice  in  office,  he  shall  be  removed 
from  office,  and  he  shall  be  disqualified  from  holding  or 
enjoying  any  office  of  honor,  trust,  or  profit  under  this 
State."  l 

§  1010.  Succession  of  justices  —  Official  bonds — Lia- 
bility on 9  when  justice  is  his  own  successor  —  Ohio.  —  It 

is  the  duty  of  a  justice  upon  going  out  of  the  office  to  turn 
over  to  his  successor  his  dockets  and  all  papers  relating  to 
his  office,  and  the  successor  shall  issue  executions  and  com- 
plete all  unfinished  business.  After  the  expiration  of  his 
term  the  justice  (unlike'a  sheriff)  can  perform  no  official  bus- 
iness whatever.  The  rule  is  the  same  when  the  justice  is  his 
own  successor.  If  he  receives  claims  during  his  first  term 
they  pass  to  him  as  his  own  successor,  and  the  sureties  on 
his  second  bond  are  liable  for  the  money  collected  by  him  on 
them.  And  if  it  appears  that  the  justice  did  receive  money 
on  such  claims  it  is  incumbent  upon  him  and  his  sureties 
to  prove  that  he  paid  it  over  to  the  person  entitled  to  it. 
The  rule  that  the  law  presumes  that  an  officer  does  his  duty 
has  no  application.  If  he  receives  money  the  presumption 
is  that  he  still  has  it,  and  the  onus  is  upon  him  to  show  that  he 
had  lawfully  disbursed  it.2 

§  1011.  Practice  —  Procedure  upon  death  of  a  jus- 
tice—  Maine.  —  In  Maine  provision  is  made  by  statute  for 
the  contingency  of  the  death  of  a  trial  justice  during  his 
term  of  office.  His  records  are  to  be  transcribed  upon 
the  records  of  another  justice,  and  upon  such  transcribed 

i  ICodeN.  C.  (1888),  5  826. 

2  People  v.  Price,  34  Ohio  St.  15.    See,  also,  on  this  subject  and  on  the  measure  of 
damages,  Hays  v.  People,  34  Ohio  St.  57. 
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record  the  second  justice  may  issue  an  execution  as  if  the 
judgment  had  been  rendered  by  himself,  but  this  he  can  do 
only  within  one  year  after  the  rendition  of  the  judgment. 
Unless  issued  within  that  time  there  must  be  &  scire  facias.1 

§   1012.  Justice  —  Punishment  of,  for  what  offenses  — 
What  is  necessary  to  conviction  —  New  Jersey.  — In  New 

Jersey  it  is  the  law  that  if  a  justice  takes  fees  to  which  he 
is  not  entitled  by  law,  and  shall  be  duly  convicted,  he  shall 
be  punished,  etc.  In  the  construction  of  the  statute  on 
that  subject  it  is  held  that,  notwithstanding  the  generality 
of  its  terms,  it  does  not  make  the  mere  taking  of  an  illegal 
fee  a  criminal  act,  without  regard  to  the  intent  of  the  recip- 
ient; that  the  rule  that  ignorance  of  the  law  excuses  no 
man  is  subject  to  certain  important  exceptions ;  that  the 
rule  is  strictly  applicable  when  the  act  in  question  is  malum 
in  se9  or  where  the  law  that  has  been  infringed  is  settled 
and  plain,  but  where  the  law  is  not  settled,  or  is  obscure, 
and  where  the  guilty  intention  is  dependent  upon  the  knowl- 
edge of  the  law,  the  rule  is  not  applicable.  Hence,  it  is 
competent  for  the  erring  justice  to  show  upon  his  trial  that 
the  money  which  he  received  was  taken  by  him  under  a 
mistake  as  to  his  rights.2 

§  1013.  Justice  not  indictable  for  failing  to  pay  over 
money,  unless  a  demand  is  averred  and  proved  —  Minne- 
sota. —  In  Minnesota  it  is  the  duty  of  a  justice  to  whom 
money  is  paid  on  a  judgment  rendered  by  him  to  pay  it  over 
to  the  party  entitled  to  it  upon  demand.  There  can  be  no 
liability,  civil  or  criminal,  for  neglecting  to  pay  it  over  until 
after  a  demand  has  been  made,  and  an  indictment  for  not 
paying  over  such  money  which  fails  to  aver  such  a  demand 
is  fatally  defective.3 

i  Brown  v.  Joy,  61  Mo.  664. 

a  Cutter  ads.  State,  36  N.  J.  L.  125. 

3  State  v.  Coon,  14  Minn.  456. 
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§  1014.  Criminal  law — What  is  extortion  in  a  jus- 
tice—  What  need  not  be  averred  in  a  charge  of  extor- 
tion—  New  Jersey. — In  an  indictment  against  a  justice 
for  extortion,  it  is  necessary  to  allege  that  the  accused  took 
more  than  the  law  allowed  him,  or  that  he  took  a  fee  when 
the  law  allowed  him  none.  It  is  not  necessary  that  there 
should  be  an  express  averment  that  in  the  one  case  the  offi- 
cer was  entitled  by  law  to  no  fee,  nor  in  the  other  what  was 
the  amount  of  the  legal  fee  to  which  he  was  entitled.  It  is 
sufficient  that  it  be  shown  to  the  court  that  he  took  that 
which  by  law  he  was  not  entitled  to  take.  The  court  is 
presumed  to  know  in  what  cases  he  is  entitled  to  no  fee, 
and  to  what  fees  he  is  in  proper  cases  entitled,  and  the 
pleading  need  not  state  what  is  within  the  judicial  knowl- 
edge of  the  court.  In  New  Jersey  it  is  extortion  for  a  jus- 
tice to  take  any  fees  upon  a  criminal  complaint  except  upon 
conviction  of  the  party  charged.  To  do  so  would  be  a 
clear  case  of  extortion.1 

§  1015.  Justice — Criminal  liability  of  —  Malpractice 
in  office  —  When  not  liable  for  drunkenness  on  the 
bench  —  Georgia.  —  It  has  been  held  in  Georgia  that  a 
justice  who  is  drunk  while  presiding  in  a  justice's  court  in 
legal  session  is  not  therein  guilty  of  "malpractice"  in 
office  or  conduct  unbecoming  an  upright  magistrate,  unless 
it  be  specially  shown  that  some  wrong  or  injury  was  done 
by  him  in  his  official  capacity  in  consequence  of  his  being 
drunk.  And  under  the  statutes  of  that  State  the  offense 
of  malpractice  in  office  cannot  be  prosecuted  against  a  jus- 
tice by  presentment  but  by  indictment  only.2 

i  State  v.  Mairee,  33  N.  J.  L.  142. 
2  Hawkins  r.  State,  64  6a.  663. 
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CHAPTEK     XVIII. 

Criminal  jurisdiction  of  justices,  at  common  law,  as  conservators 
of  the  peace,  and  by  statute — their  jurisdiction  to  hear  and 
determine  criminal  cases  in  general. 

Section. 

1020.  Criminal  law  —  Of  what  offenses  justice  can  take  cognizance  — 

When  he  mast  transmit  the  case  to  a  superior  court — Ten- 
nessee. 

1021 .  Process  and  pleading  —  When  essential  to  jurisdiction  —  Criminal 

law — Alabama  —  Ohio. 

1022.  Jurisdiction   of  justice  in  criminal  proceedings  limited  to  his 

county—  Michigan. 

1023.  Criminal  law  —  Essentials  to  justice's  jurisdiction  of  offenses — 

Wyoming. 

1024.  Criminal  law  — ^Limits  of  justice's  jurisdiction  —  Alabama. 

1025.  Criminal  law  —  Limitation  on  jurisdiction  —  Texas. 

1026.  Criminal  law — Jurisdiction  of  justice  to  forfeit  ball  bonds,  and 

send  process  out  of  county  —  Texas. 

1027.  Criminal  law — Limitation  on   jurisdiction    of   justice  —  When 

sentence  of  justice  is  void — Texas. 

1028.  Criminal  law  —  Limitation  on  jurisdiction — North  Carolina. 

1029.  Oaths  —  Administered  by  a  de  facto  justice  will  not  support  a 

charge  of  perjury. 

1030.  Criminal  law — Numerical  limitation  of  justice's  jurisdiction  — 

Illinois. 

1031.  Criminal  law — Where   a  justice    cannot    fine    and   imprison, 

although  he  may  either  fine  or  imprison — Nebraska. 

1032.  Criminal  law — Jurisdiction  of  justice — Judicial  discretion  — 

New  Hampshire. 

1033.  Criminal  law — Habeas  corpus  the  proper  remedy  when  justice 

acts  without  jurisdiction. 
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Section. 

1034.  Criminal  law — Jurisdiction  of  justices,  when  exclusive  —  North 

Carolina. 

1035.  Criminal  law  —  Jurisdiction  of  justice  of  minor  offenses — Collu- 

sion with  the  accused  —  Deadly  weapons  —  North  Carolina. 

1036.  Criminal  law  —  Small  offenses  cognizable  before  justice  of  town- 

ship   where    committed  —  Who  may   issue  process  —  North 
Carolina. 

1037.  Justices  in  counties  not  divided  into  townships  can  not  exer- 

cise jurisdiction  under  act  concerning  small  offences —  North 
Carolina. 

1038.  Jurisdiction  of  justices  over  small  offenses — When  not  exclu- 

sive —  North  Carolina. 

1039.  Criminal  law  —  Jurisdiction  of  justice  over  minor  offenses  can- 

not defeat  the  right  of  trial  by  jury — Alabama. 

1040.  Jurisdiction  —  Limitations  —  Minor  offenses —  North  Carolina.  ' 

1041.  Jurisdiction  of  justices  of  offenses  against  game  laws — Ten- 

nessee. 

1042.  Bastardy — Jurisdiction  of  justices  is  provisional  and  prelimi- 

nary—  Alabama. 

1043.  Bastardy — Proceedings  in  case  of  —  Duty  of  justice  as  to  forfeited 

recognizance—  Indiana. 

1044.  Same  subject  continued  —  North  Carolina. 

1045.  Municipal  corporations  —  Offenses  against  —  When  cognizable  by 

justices — Iowa. 

1046.  Nuisance — Criminal  law — When  justice  has  no  jurisdiction  to 

try  and  determine  offenses  In  the  nature  of  nuisances  —  Maine. 

1047.  Criminal  law— Precision  required    in  justices'  proceedings  — 

Pennsylvania. 

1048.  Criminal  law— Jurisdiction  must  appear  in  record  —  Practice  — 

Continuance  —  Wisconsin. 

1049.  Records — Lost   complaint   may   be    supplied    after    appeal  — 

Nebraska. 

1050.  Criminal  law  —  Presumption  in  favor  of  verity  of  docket— Min- 

nesota. 

1051.  Criminal  law  —  Pleading  —  When  charge  of  one  offense  may  be 

supported  by  proof  of  guilt  of  another  —  Arkansas. 

1052.  Criminal  law — Affidavit  charging  offense  sufficient,  if  it  charges 

the  offense  in  the  language  of  the  statute  —  Connecticut. 

1053.  Criminal  law  —  Malicious  prosecution — Justice  may  tax  prosecu- 

tor with  costs  in  proper  cases,  but  can  not  adjudge  the  prose- 
cution to  be  malicious  —  Minnesota. 

1054.  Criminal  law  —  Jurisdiction  of  the  justice,  of  the  offense  and  the 

person  must  be  shown  in  action  on  recognizance  —  Indiana. 
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Section. 

1055.  Criminal  law  —  Amendment   of    affidavit    charging    offense  — 

Colorado  —  Indiana. 

1056.  Powers  of  justice  to  enforce  his  sentence  —  North  Carolina. 

1057.  Criminal  law — Proceedings  when    justice  entertains    charges 

above  his  jurisdiction —  Missouri. 

1058.  Criminal  law  —  Right  of  defendant  to  an  appeal  from  the  justice  — 

Remedy  if  he  refuses  —  Certiorari  —  Vermont. 

1059.  Jurisdiction  of  justice  —  Effect  of  appeal,  and  its  dismissal  — 

Minnesota. 
106C.  Criminal  law  —  Record  of   justice— Evidence — Appeal  —  Min- 
nesota. 

1061.  Jurisdiction  of  justice  — Appeal  and  proceedings  thereon  —  North 

Carolina. 

1062.  Criminal  law  —  Practice  —  What  justice  on  appeal  must  send  up 

to  appellate  court  —  Kansas. 

§  1020.  Criminal  law  —  Of  what  offenses  justice  can 
take  cognizance — When  he  must  transmit  the  case  to 
a  superior  court  —  Tennessee.  —  The  criminal  jurisdic- 
tion of  justices  is,  iu  all  of  the  States,  twofold :  provis- 
ional and  precautionary,  which  is  exercised  when  they  act 
as  examining  and  committing  magistrates  and  adjudicate 
peace  warrants;  and  judicial  in  the  trial  of  minor  misde- 
meanors under  the  statute  law  of  their  States.  The  differ- 
ence between  minor  and  major  misdemeanors  in  this  point 
of  view  is  not  very  clearly  defined.  Some  classes  of  cases 
are  specially  committed  to  the  justices,  other  misdemeanors 
are  expressly  withheld  from  them.  In  others  their  juris- 
diction is  made  by  statute  dependent  upon  their  own  opin- 
ion of  the  veniality  or  enormity  of  the  particular  case  in 
judgment.  Thus,  in  Tennessee,  if  one  charged  with  a  mis- 
demeanor shall  plead  guilty  when  brought  before  a  justice, 
the  testimony  will  be  heard  by  the  magistrate  who  may 
fine  him  not  less  than  two  nor  more  than  fifty  dollars,  but 
if  he  think  that  the  party  deserves  severer  punishment,  a 
fine  exceeding  fifty  dollars,  or  imprisonment  and  fine  of  any 
amount,  or  imprisonment  alone,  he  shall  not  render  any 
judgment  against  the  defendant,  but  must  bind  him  over  to 
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court,  or  commit  to  jail  if  he  does  not  give  security  for  his 
appearance  at  court.1  Under  these  statutes  it  is  held  that 
when  imprisonment,  as  a  part  of  the  punishment  of  a  mis- 
demeanor, is  prescribed  as  discretionary  and  not  impera- 
tive, a  justice  may  exercise  discretion  when  a  party  charged 
with  an  offense  of  that  character  before  him  pleads  guilty, 
and  may  lawfully  limit  his  punishment  to  a  fine  of  fifty 
dollars  or  less.3 

§  1021.  Process    and    pleading  —  When   essential    to 
Jurisdiction  —  Criminal  law  —  Alabama  —  Ohio.  —  It  is 

essential  to  the  due  exercise  of  jurisdiction  by  a  justice  that 
the  subject-matter  be  properly  brought  before  him,  either 
by  process  and  pleading  essentially  regular,  or  in  some 
other  unequivocal  manner.  Secret,  underhand,  and  collu- 
sive modes  of  obtaining  a  judicial  decision  from  a  justice 
will  not  be  tolerated  whether  the  matter  in  question  be  of 
a  civil  or  criminal  character.  As  an  illustration  of  this 
principle;  in  Alabama,  by  special  statute,  justices  in  a  cer- 
tain county  were  vested  with  jurisdiction,  concurrent  with 
the  circuit  court  in  all  cases  of  misdemeanor  committed 
within  the  county.  A  person  went  before  a  justice  and 
confessed  the  commission  of  the  offense  of  gaming  and  was 
fined.  Afterwards,  being  indicted  for  the  same  offense,  he 
pleaded  a  former  conviction,  and  gave  in  evidence  his  con- 
viction upon  his  own  confession.  The  court  held  that  the 
alleged  conviction  was  void  and  could  form  no  bar  to 
the  prosecution.  The  court  said  :  "It  cannot  be  admitted 
for  a  moment  that  the  constitution  or  statutes  contemplate 
such  a  proceeding  as  that  now  relied  on  as  a  bar  to  this 
indictment ;  that  a  party  knowing  himself  guilty  of  a  misde- 
meanor should  become  his  own  prosecutor,  select  his  own 

l  Th.ft  St.  Code  Tenn.  (1870)  ,§§  4994,  5001;  M.  &  V.  Code  Tenn.  (1884),  §§  5819, 
5886. 

*  Font  v.  State,  12  Lea,  404. 
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judge  without  notice  to  the  State  or  any  officer  authorized 
to  prosecute  in  its  behalf,  confessing  his  guilt,  submitting 
to  judgment,  and  escape  prosecution  in  the  appointed 
mode,  in  proceedings  in  form  and  effect  adversary,  in  which 
the  State  has  the  opportunity  of  being  heard  and  of  vin- 
dicating its  laws.  If  the  proceeding  were  civil,  involving 
private  rights,  it  would  not  be  pretended  that  a  plaintiff 
could  be  barred  of  his  right  to  a  fair  trial  in  the  modes  ap- 
pointed by  law  by  the  appearance  before  a  court,  and  the 
confession  of  judgment  by  the  defendant  of  which  he  had 
no  notice,  and  in  the  rendition  of  which  he  had  no  agency. 
The  proceeding  and  judgment  were  coram  non  judice  —  a 
mere  nullity."  1  In  an  older  case  the  court  well  describes 
the  essentials  of  jurisdiction  integral  and  appurtenant : 
"  The  power  to  hear  and  determine  is  jursidic- 
tion.  *  *  *  But  before  this  power  can  be  affirmed  to 
exist  it  must  be  made  to  appear  that  the  law  has  given  the 
tribunal  capacity  to  entertain  the  complaint  against  the  per- 
son or  thing  sought  to  be  charged  or  affected ;  that  such 
complaint  has  actually  been  preferred ;  and  that  such  per- 
son or  thing  has  been  properly  brought  before  the  tribunal 
to  answer  the  charge  therein  contained.  When  these 
appear,  the  jurisdiction  has  attached."  * 

§  1022.  Jurisdiction  of  justice  in  criminal  proceedings 
limited  to  his  county  —  Michigan.  —  Criminal  proceedings 
cannot  be  instituted  except  in  the  county  in  which  the 
alleged  crime  was  actually,  or  in  contemplation  of  the  law, 
committed.  Consequently  a  justice  of  one  county  cannot 
issue  a  warrant  for  an  alleged  embezzlement  in  another 
county,  and  such  a  warrant  is  on  its  face  invalid  as  it  is  for 
an  offense  beyond  the  jurisdiction  of  the  justice  who 
issued  it.8 

i  Drake  v.  State,  68  Ala.  510. 

2  Sheldon  v.  Newton,  3  Ohio  St.  494. 

3  Hill  v.  Taylor.  50  Mich.  549. 
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§  1023.  Criminal  law  —  Essentials  to  justice's  jurisdic- 
tion of  offenses —  Wyoming.  —  Under  the  organic  law  of 
the  territory  of  Wyoming  justices  have  jurisdiction  of  pub- 
lic offenses  less  than  a  felony,  which  have  a  punishment 
prescribed  by  law,  and  that  punishment  so  prescribed  by 
law  must  be  a  fine  not  exceeding  one  hundred  dollars  or 
imprisonment  not  exceeding  six  months.  The  justice  there- 
fore has  no  jurisdiction  if  the  offense  charged  be  a  felony; 
or  if  the  fine  prescribed  exceeds  one  hundred  dollars ;  or  if 
the  imprisonment  prescribed  exceeds  six  months  ;  or  if  no 
punishment  at  all  be  prescribed  by  law.  An  assault  and 
battery  is  an  offense  by  the  law  of  Wyoming,  but  that  law 
fails  to  prescribe  any  punishment  whatever  for  it,  and  there- 
fore a  justice  has  no  jurisdiction  of  charges  of  assault  and 
battery,  except  as  a  committing  magistrate.1 

§  1024.  Criminal  law  —  Limits  of  justice's  jurisdic- 
tion—  Alabama. — The  jurisdiction  of  justices  to  inflict 
punishment  upon  convictions  before  them  is  usually  limited 
by  law  to  small  fines  and  short  terms  of  imprisonment. 
If  a  justice  exceeds  these  limits  his  judgment  is  void. 
Thus,  in  Alabama,  a  justice  may  for  a  misdemeanor  direct 
that  a  prisoner  in  default  of  payment  of  a  fine  imposed,  he 
kept  at  hard  labor  for  ten  days,  but  the  non-payment  of 
costs  authorizes  no  such  sentence,  and  if  the  sentence  or 
mittimus  authorizes  detention  at  hard  labor  for  a  longer 
period  than  ten  days  the  prisoner  will  be  discharged  upon 
a  writ  of  habeas  corpus? 

§  1025.  Criminal  law  —  Limitation  on  jurisdiction  — 
Texas.  —  In  Texas  justices  have  no  jurisdiction  to  try  mis- 
demeanors when  the  fine  or  penalty  exceeds  one  hundred 
dollars.     And  consequently  they  have  no  jurisdiction  in 


i  Walcott  e.  Wyoming,  1  Wyo.  67. 
2  Ex  parte  McKiTitt,  M  Ala.  296. 
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cases  of  aggravated  assault  aud  battery,  of  which  the  pun- 
ishment by  statute  is  a  fine  of  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars,  to  which  imprisonment 
may  be  added  by  the  jury.1 

§  1026.  Criminal  law  —  Jurisdiction  of  Justice  to  for- 
feit bail  bonds  and  send  process  out  of  county  —  Texas.  — 
In  Texas  justices  have  jurisdiction  in  criminal  cases  to  for- 
feit bail  bonds  conditioned  for  the  appearance  of  the  prin- 
cipal obligor  before  them,  and  this  power  is  not  restricted 
by  the  amount  of  the  bond.  They  are  not  required  to 
return  obligations  of  this  character  to  the  district  court. 
And  if  a  district  judge  takes  a  bond  conditioned  for  the 
appearance  of  the  accused  before  the  magistrate  under 
whose  warrant  he  was  arrested,  the  justice  may,  upon  breach 
of  the  condition,  declare  the  bond  forfeited.  And  in  that 
State  a  justice  may  in  a  criminal  case  send  his  warrant  to 
any  county,  and  the  officer  into  whose  hands  it  may  lawfully 
come  is  bound  to  execute  it.2 

§  1027.  Criminal  law  —  Limitations  on  jurisdiction  of 
justice  —  When   sentence  of  justice  is  void — Texas.  — 

Under  the  constitution  and  laws  of  Texas  a  justice  has  uo 
jurisdiction  to  impose  a  fine  exceeding  one  hundred  dollars. 
The  constitution  of  that  State  permits  the  Legislature  to 
extend  the  jurisdiction  of  justices  so  as  to  embrace  all 
offenses  less  than  a  felony,  and  in  the  exercise  of  that 
power  the  Legislature  has  drawn  the  line,  excluding  all 
cases  in  which  the  prescribed  penalty  or  fine  exceeds  one 
hundred  dollars.  And  when  a  justice  for  an  aggravated 
assault  and  battery  sentenced  offender  to  pay  a  fine  of 
five  hundred  dollars  and  suffer  imprisonment  for  twelve 
months,  the  supreme  court  upon  habeas  corpus  treated 

i  State  v.  Newhouse,  41  Tex.  185. 
2  Garner  v.  Smith,  40  Tex.  506. 
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hid  proceedings  as  coram  non  judice,  as  without  juris- 
diction of  the  subject-matter,  illegal  and  void,  although 
the  justice  undoubtedly  did  have  authority  to  act  as  a  com- 
mitting court,  and  to  have  bound  over  the  party  to  appear 
before  the  court  which  possessed  full  jurisdiction.1 

§  1028.  Criminal  law — Limitations  of  justice's  juris- 
diction—  North  Carolina.  —  In  North  Carolina  a  justice 
tice  has  no  jurisdiction  over  the  offense  of  forcible  tres- 
pass.9 Nor  has  he  final  jurisdiction  over  the  offense  of 
stealing  standing  corn,  which  is  a  larceny  and  punishable 
like  other  larcenies  by  fine  and  imprisonment.3  He  has 
jurisdiction,  however,  concurrent  with  the  superior  court 
for  the  offense  of  entering  upon  land  after  having  been  for- 
bidden to  do  so.  The  prosecutor  in  such  case  may  make 
his  election.  For  a  trifling  injury  he  may  proceed  before 
a  justice,  but  if  he  thinks  the  powers  of  the  justice  were 
not  adequate  to  a  suitable  vindication  of  the  law,  he  can 
prosecute  in  the  superior  court.4 

§  1029.  Oaths  —  Administered  by  a  de  facto  justice 
will  not  support  a  charge  of  perjury  —  Kentucky.  —  It 

is  held  by  the  Kentucky  Court  of  Appeals  that  the  rule 
founded  on  public  policy  which  requires  the  acts  of  a 
de  facto  officer  to  be  treated  for  many  purposes  as  valid 
and  binding,  does  not  apply  when  an  oath  administered  by 
such  an  officer  is  made  the  foundation  of  a  prosecution  for 
perjury.  The  rule  on  this  subject  at  common  law  is,  that 
the  authority  of  the  officer  administering  the  oath  is 
always  open  to  inquiry,  and  if  the  person  who  administers  an 
oath  is  not  legally  authorized  to  do  so,  such  oath  cannot  be 
made  the  basis  of  a  criminal  prosecution.     The  presumption 


i  Ex  parte  McGrew,  40  Tex.  472. 
s  State  v.  Bachelor,  72  N.  O.  468. 
s  State  v.  Cherry,  72  N.  0. 128. 
«  State  v.  Presley,  72  N.  C.  204. 
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is  if  the  oath  is  taken  in  the  ordinary  administration  of 
justice,  that  the  officer  who  administers  it  is  a  da  jure  as 
well  as  a  de  facto  officer,  and  the  burden  is  upon  the 
defendant  to  show  the  contrary.  But  if  the  oath  is  adminis- 
tered under  a  special  commission,  or  by  authority  delegated 
to  be  exercised  under  particular  circumstances,  the  power 
to  administer  the  oath  must  be  established  before  the 
defendant  can  be  held  to  answer.  A  justice  who  is  really 
only  a  de  facto  justice,  never  having  taken  the  official  oath 
prescribed  by  law,  is  not  competent  to  act  as  judge  of  an 
election  and  to  administer  oaths  to  the  electors,  and  false 
swearing  in  violation  of  an  oath  administered  by  him  is  not 
perjury.1 

§  1030.  Criminal  law  —  Numerical  limitation  of  jus- 
tice's jurisdiction  t—  Illinois.  —  Under  the  statutes  of 
Illinois,  regulating  the  sale  of  liquors,  a  justice  has  jurisdic- 
diction  to  the  amount  of  one  hundred  dollars.  The  fine 
prescribed  by  law  is  ten  dollars  for  each  offense,  and  the 
justice  may  lawfully  hear  and  determine  charges  for  sev- 
eral offenses  of  that  character  committed  by  the  same  per- 
son, provided  the  aggregate  amount  does  not  exceed  the 
limit  of  his  jurisdiction.  And  upon  appeal  the  circuit 
court  is  subject  to  the  same  numerical  limitation  of  juris- 
diction which  controls  the  justice.2 

§  1031.  Criminal  law  —  Where  a  justice  cannot  fine 
and  imprison,  although  he  may  either  fine  or  imprison  — 
Nebraska.  —  In  Nebraska  by  constitutional  provision,8  the 
jurisdiction  of  a  justice  is  limited  in  civil  cases  to  causes  in  J 

which  the  amount  is  controversy  does  not  exceed  two  hun- 
dred dollars,  and  in  criminal  cases  he  can  exercise  no  jur- 

l  Biggerataff  v.  Commonwealth,  11  Bash,  160. 
s  Husoldt  v.  Petersburg,  63  111.  111. 
3  Const.  Neb.  art.,  VI.,  §  18. 
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isdiction  if  the  punishment  may  exceed  three  months 
imprisonment  or  a  fine  of  one  hundred  dollars.  A  justice, 
therefore,  may  in  a  proper  case  impose  a  fine  of  one  hun- 
dred dollars  or  less,  or  he  may  sentence  the  defendant  to 
imprisonment  of  not  exceeding  three  months,  but  if  he 
imposes  a  fine  he  cannot  add  imprisonment,  and  if  he 
imprisons  the  defendant  he  cannot  impose  any  fine.1 

§  1032.  Criminal  law  —  Jurisdiction  of  justice — Ju- 
dicial discretion  —  New  Hampshire.  —  In  New  Hampshire 
it  is  the  law  that  justices  have  final  jurisdiction  in  prosecu- 
tions and  actions  of  a  criminal  nature,  arising  within  their 
county,  wherein  the  punishment  is  by  fine  not  exceeding  ten 
dollars.  Under  this  grant  of  powers  a  justice  may  try  and 
determine  cases  of  minor  malicious  mischief.  He  can 
exercise  his  judicial  discretion  when  a  party  charged  with  an 
offense  of  that  character  is  brought  before  him,  fine  the 
defendant  ten  dollars,  or  a  less  sum,  or  send  him  over  to 
court,  according  to  his  views  of  the  heinousness  of  the 
offense.2 

§  1033.  Criminal  law  —  Habeas  corpus  the  proper 
remedy  when  justice  acts  without  jurisdiction  —  Michi- 
gan. —  Habeas  corpus  is  the  proper  remedy  if  the  warrant 
of  the  justice  shows  a  conviction  of  a  criminal  offense 
without  jurisdiction,  but  when  the  defects  are  mere  irregu- 
larities, the  party  must  seek  redress  in  some  of  the  modes 
provided  by  statute  for  review  by  an  appellate  tribunal.8 

§  1034.  Criminal  law  —  Jurisdiction  of  justices,  when 
exclusive — North  Carolina. — In  North  Carolina  justices 
have  exclusive  original  jurisdiction  of  all  criminal  matters 
where  the  punishment  prescribed  by  law  shall  not  exceed  a  fine 


1  In  the  matter  of  Stewart,  16  Neb.  19a. 

2  State  v.  Towle,  48  N.  H.  97. 

3  Hamilton's  Case,  51  Mich.  174. 
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of  fifty  dollars  or  imprisonment  for  thirty  days  ;  and  hence 
an  indictment  for  not  listing  property  (or  taxes  was  quashed 
because  the  punishment  prescribed  by  law  was  within  the 
limits  of  the  justice's  exclusive  criminal  jurisdiction.1  It 
may  be  remarked,  however,  that  when  a  statute  prescribes 
as  a  punishment  for  a  misdemeanor  a  fine  (not  exceeding 
fifty  dollars),  or  imprisonment  (not  exceeding  thirty  days), 
or  bothy  these  last  words,  unless  counteracted  by  other  pro- 
visions of  the  statute,  extinguish  the  exclusive  jurisdiction 
of  the  justice.2 

§  1035.  Criminal  law  —  Jurisdiction  of  justice  of 
minor  offenses  —  Collusion  with  the  accused  —  Deadly 
weapons — North  Carolina. — In  North  Carolina  justices 
have  final  jurisdiction,  within  their  appropriate  local  limits, 
of  assaults  and  batteries  in  which  no  deadly  weapons  are 
used  and  no  bodily  injury  inflicted,  and  in  which  the  com- 
plaint is  made  by  the  party  aggrieved.  And  in  case  an 
affray  is  perpetrated  by  two  |or  more  persons  fighting 
together  in  a  public  place,  the  justice  may  have  final  jurisdic- 
tion, and  any  one  may  complain,  but  it  is  essential  in  either 
case  that  the  complaint  shall  not  be  made  by  collusion  with 
the  accused.  If  that  fact  appears  to  the  justice,  or  if  he 
finds  that  deadly  weapons  were  produced  in  the  affray,  he 
should  decline  the  final  jurisdiction  and  bind  the  party  over 
to  the  superior  court.3 

• 
§   1036.  Criminal    law  —  Small     offenses    cognizable 

before  justice  of  township  where  committed —  Who  may 

issue  process — North   Carolina. — In    North    Carolina, 

under  the  statute  conferring  jurisdiction  over  small  offenses 

on  justices,  it  is  necessary  that  the  trial  shall  be  before  a 

l  State  v.  Benthall,  82  N.  C.  664;  1  Code  N.  C.  (1883),  5  892,  p.  342;  Act  1876-77,  eb. 
166,  §20. 

s  State  v.  Craig,  82  N.  C.  68;  State  v.  Heidelberg,  70  N.  C.  496. 
s  State  v.  Davie,  66  N.  C.  298;  State  v.  Hawes,  66  X.  C.  301. 
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justice  of  the  township  in  which  the  ofiense  was  committed, 
and  the  proeess  must  be  returned  before  him,  although  it 
may  be  issued  by  any  other  justice  in  the  county.1 

§  1037.  Justices  in  counties  not  divided  into  town- 
ships cannot  exercise  jurisdiction  under  act  concerning 
small  offenses — North  Carolina.  —  In  North  Carolina, 
under  the  act  giving  justices  jurisdiction  of  petty  offenses, 
such  cognizance  is  limited  to  offenses  committed  in  the 
township  in  which  the  justice  resides  and  for  which  he  has 
been  elected.  And  it  is  held  that  in  counties  which  have 
not  been  divided  into  townships,  and  the  justices  are  magis- 
trates for  the  county  at  large,  the  act  is  inoperative  and  the 
jurisdiction  conferred  in  it  cannot  be  exercised  by  such 
justices  at  all.2 

§  1038.  Jurisdiction  of  justices  over  small  offenses  — 
When  not  exclusive  —  North  Carolina.  —  In  North  Caro- 
lina, under  the  act  for  the  punishment  of  small  offenses,  the 
party  injured  lias,  in  certain  cases,  an  election  to  prosecute 
the  offender  either  before  the  proper  justice  or  in  the  supe- 
rior courts.  A  justice,  for  instance,  has  not  exclusive 
jurisdiction  of  the  offense  of  receiving  stolen  goods  under 
the  value  of  five  dollars.  He  may  exercise  such  jurisdiction, 
and  his  action  will  be  final,  if  the  offense  was  committed  in 
his  township,  and  the  party  injured  files  a  complaint  within 
the  prescribed  period.  Otherwise  the  superior  court  has 
jurisdiction.8 

§  1039.  Criminal  law — Jurisdiction  of  justice  over 
minor  offenses  cannot  defeat  the  right  of  trial  by  jury  — 
Alabama.  —  In  many  of  the  States  justices  are  clothed  with 


i  State  v.  Hawee,  65  N.  C.  901. 

2  State  v.  Johnson,  64  N.  C.  581. 

3  State  v.  Perry,  64  N.  C.  598. 
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the  power  of  adjudicating  minor  offienses,  but  the  right  of 
trial  by  jury  is,  nevertheless,  carefully  preserved.  In  Ala- 
bama, a  justice  may  try  and  determine  a  charge  of  vagrancy 
without  the  intervention  of  a  jury,  and  award  the  punish 
ment  which  the  offense  may  demand,  but  this  is  only  upon 
condition  that  the  accused  does  not,  before  entering  on  the 
trial,  demand  a  trial  by  jury.1  If  he  does  demand  a  jury, 
the  justice  can  proceed  no  further  except  to  bind  him  over 
to  appear  at  the  next  term  of  the  circuit  court,  or  commit 
him  to  jail  if  he  cannot  give  the  required  security.  There 
can  be  no  preliminary  examination,  no  testimony  taken, 
no  ruling  as  to  "  probable  cause/'  The  accused  either 
gives  bond  or  goes  to  jail,  and  that  is  the  end  of  the  matter 
until  the  next  term  of  the  circuit  court.  This,  it  will  be 
observed,  is  very  different  from  the  ordinary  case  of  an 
examining  trial,  and  the  reason  of  the  difference,  is  that 
under  the  statutes  cited,  the  defendant  is  given  the  chance  of 
an  acquittal  by  the  justice  with  the  right  of  appeal  to  the  cir- 
cuit court  if  he  is  convicted,2  whereas,  if  he  has  an  examin- 
ing trial,  he  will  be  held  to  bail  or  be  sent  to  jail,  if  even 
probable  cause  be  shown  against  him.8 

§  1040.  Jurisdiction — Limitations — Minor  offenses — 
North  Carolina.  —  Justices  have  exclusive  original  juris- 
diction in  North  Carolina  of  all  assaults,  assaults  and  bat- 
teries, and  affrays  in  which  no  deadly  weapons  are  used 
and  no  serious  damage  done,  and  of  all  criminal  charges  in 
their  respective  counties,  of  which  the  punishment  pre- 
scribed by  law  does  not  exceed  a  fine  of  fifty  dollars  or 
imprisonment  for  thirty  days.  And  besides  these,  they  have 
the  like  jurisdiction  in  cases  of  bastardy,  and  peace  war- 
rants.    In  the  latter  case  justices  may  require   the  party 


1  Code  of  Ala.  (1876),  §§  4628,  4696,  4607. 
>  Code  of  Ala.  (1876),  $  4700. 
s  Ex  parte  Dunklin,  72  Ala.  241. 
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charged  to  enter  into  a  recognizance  in  a  sum  not  exceeding 
one  thousand  dollars  to  keep  the  peace,  etc.1 

And  in  any  of  these  cases,  when  the  justice  is  satisfied 
that  he  has  jurisdiction,  he  will  proceed  to  try  and  deter- 
mine with  a  jury  if  it  is  asked  for,  and  without  if  it  is  not. 
And  the  accused  may  appeal,  and  in  that  case  it  is  the  duty 
of  the  justice  to  transmit  the  papers  with  a  suitable  return 
to  the  clerk  of  the  appellate  court.2 

§  1041.  Jurisdiction  of  justices  of  offenses  against 
game  laws  —  Tennessee.  — The  justices  are  required  to 
enforce  the  several  game  laws  of  the  State,  local  as  well  as 
general,  and  may  issue  warrants  for  the  apprehension  of 
persons  violating  those  laws  and  upon  conviction  may  fine 
them.8 

§  1042.  Bastardy  —  Jurisdiction  of  justice  is  pro- 
visional and  preliminary  —  Alabama.  — The  jurisdiction  of 
justices  in  bastardy  cases  is  merely  provisional  and  prelim- 
inary. When  a  party,  charged  with  that  offense  is  brought 
before  a  justice  it  is  his  duty  to  ascertain  whether  there  is 
probable  cause  to  believe  the  accused  to  be  guilty.  If  the 
justice  is  of  opinion  that  there  exists  such  probable  cause 
he  must  hold  the  party  to  bail  to  appear  before  the  superior 
court,  or  in  default  of  bail  commit  him  to  jail.  If  he  thinks 
otherwise  he  will  discharge  the  prisoner.  His  discharge,, 
however,  is  not  an  acquittal,  and  is  no  bar  to  a  subsequent 
arrest  and  prosecution  for  the  same  offense.4 

§  1043.  Bastardy — Proceedings  in  case  of — Duty  of 
justice  as  to  forfeited    recognizance  —  Indiana.  —  In  a 

bastardy  case  in  Indiana  the  proper  course  for  a  justice 


1  1  Code  N.  C.  (1883),  §§  892,  893,  894. 

*  1  Code    N.  C  (1888),  §5  897,  898,  899,  900,  901. 

8  M.  A  V.  Code  Tenn.  (1884),  §§  2204,  3206,  2210,  2212,    2217. 

*  Nicholson  v.  State,  72  Ala.  176. 
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before  whom  the  putative  father  of  the  bastard  has  been 
brought,  is,  if  a  continuance  becomes  necessary,  to  take  his 
recognizance  with  security  to  appear  before  the  justice  at  a 
day  certain,  to  abide  the  order  of  the  justice,  and  not  to 
depart  without  leave.  If  he  departs  without  leave,  or  fails 
to  appear,  or  to  abide  the  order  of  the  justice,  it  is  bis  duty 
in  either  case  to  declare  the  recognizance  forfeited,  enter 
the  forfeiture  of  record,  indorse  a  certificate  of  forfeiture 
upon  the  recognizance,  certify  a  transcript  of  the  proceed- 
ings, and  transmit  the  same  with  all  the  papers  in  the  case 
to  the  circuit  court.1 

§   1044.  Same  subject  continued  —  North  Carolina. — 

The  criminal  jurisdiction  of  justices  extends  in  North  Caro- 
lina to  bastardy  which  is,  in  more  senses  than  one,  a  crim- 
inal offense,  although  the  proceedings  partake  of  the 
characteristics  of  a  civil  action.  In  cases  of  this  character 
the  proceedings  are  as  follows  :  — 

1.  A  warrant  issues  against  the  putative  father  upon  the 
affidavit  of  the  mother  or  of  a  county  commissioner  that  the 
bastard  is  likely  to  become  a  county  charge. 

2.  The  appearance  of  the  mother  is  to  be  secured  by  a 
warrant,  and  the  case  is  tried  before  the  justice,  and  if  the 
issue  is  found  against  the  putative  father,  he  is  required  to 
give  bond  for  the  maintenance  of  the  child,  or  in  default 
be  committed  to  jail.  The  affidavit  of  the  mother  is  pre- 
sumptive evidence  against  the  putative  father,  subject  to  be 
rebutted  by  adverse  testimony.  If  an  appeal  is  taken,  the 
justice  must  recognize  each  of  the  parties,  with  sufficient 
securities,  for  their  appearance  at  the  next  term  of  the 
superior  court,  and  with  that  his  connection  with  the  case 
ceases.2 


i  Rooksby  v.  State,  92  Ind.  7L 
S  1  Code  N.  C.  (1883),  §§  31,  32,  33. 
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3.  When  the  justice  is  not  denuded  of  his  jurisdiction  by 
appeal,  and  the  issue  is  found  against  the  father,  a  fine  of 
ten  dollars  may  be  imposed  upon  him,  and  an  allowance 
made  to  the  mother  of  fifty  dollars,  to  be  paid  by  the  father 
in  such  installments  as  may  be  fixed  by  the  justice.  And 
the  justice  may  issue  executions  to  collect  the  amount 
which  the  justice  may  have  decided  is  sufficient  for  the 
maintenance  of  the  child.1 

§  1045.  Municipal  corporations  —  Offenses  against  — 
When  cognizable  by  justices  —  Iowa.  —  In  Iowa  cities  and 
towns  may  enact  ordinances  forbidding  acts  detrimental  to 
the  public  peace,  and  the  comfort  of  society,  impose  fines 
for  the  violation  of  those  ordinances,  and  entrust  their 
enforcement  to  their  mayors  or  recorders.  It  is  held  that  the 
commission  of  the  acts  thus  forbidden  is  not  a  mere  tort, 
remediable  by  civil  action,  but  an  offense  for  which  the  per- 
son found  guilty  may  be  arrested  and  punished  by  fine,  as 
prescribed  in  the  ordinance.  And  where  it  is  not  expressly 
provided  by  law  that  the  may  or  or  other  municipal  function- 
ary shall  have  exclusive  jurisdiction  of  such  cases,  justices 
can  take  cognizance  of  them  under  their  general  power  to 
"hear,  try,  and  determine  all  public  offenses  less  than 
felony."2 

§  1046.  Nuisance — Criminal  law  —  When  justice  has 
no  jurisdiction  to  try  and  determine  offenses  in  the  nature 
of  nuisances  —  Maine.  —  In  Maine  trial  justices  are  not 
authorized  to  hear  try  and  determine  charges  of  keeping 
houses  of  ill  fame,  gambling  houses,  or  for  the  illegal  sale  of 
intoxicating  liquors,  all  of  which  are  declared  by  law  to  be 
common  nuisances.  Jurisdiction  is  not  expressly  conferred 
upon  justices,  and  as  the  punishments  which  may  be 
inflicted  are  greater  than  they  are  authorized  to  impose,  it 

l  1  Code  N.  C.  (1888),  §  36. 

s  Jaguith  v.  Royce,  42  Iowa,  406. 
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cannot  be  conferred  by  implication.  The  power,  there- 
fore, of  trial  justices  in  cases  of  this  character  is  simply 
that  of  committing  magistrates.1 

§  1047.  Criminal  laws  —  Precision  required  in  jus- 
tice's proceedings  —  Pennsylvania.  —  When  justices  are 
entrusted  with  a  special  criminal  jurisdiction  a  greater 
degree  of  precision  is  required  of  them  than  in  the  exercise 
of  their  ordinary  civil  functions.  Thus,  where  the  limit  of 
a  justice's  jurisdiction  was  the  sum  of  ten  dollars  and  the 
proof  was  that  the  article  alleged  to  have  been  stolen  was 
worth  about  ten  dollars,  the  record  does  not  show  that 
the  justice  had  jurisdiction.  The  error  was  held  fatal. 
And  the  jurisdiction  of  a  justice  does  not  appear  on  the 
face  of  the  record  unless  it  is  distinctly  stated  that  the 
offense  charged  was  committed  in  his  county.  In  all 
criminal  cases,  it  may  be  remarked,  it  is  necessary  that 
the  venue  be  properly  laid  and  proved.2 

§  1048.  Criminal  Law  —  Jurisdiction  must  appear 
in   record  —  Practice  —  Continuance  —  Wisconsin.  —  In 

criminal  cases  before  justices  it  is  essential  that  in  case  of 
conviction  the  jurisdiction  of  the  justice  shall  appear  on  the 
face  of  his  record.  Thus,  in  Wisconsin,  it  is  the  law  that 
upon  the  return  of  a  warrant  for  a  misdemeanor  the  justice 
must  hear,  try  and  determine  the  case  within  one  day,  unless 
it  is  continued  for  cause.  This  last  clause,  however,  must 
have  a  reasonable  construction  ;  under  such  a  construction 
a  cause  may,  if  necessary,  be  continued  from  day  to  day 
for  several  days,  but  a  continuance  for  a  single  day  after 
the  necessity  has  ceased  to  exist  is  fatal.  If  a  justice 
instead  of  rendering  his  decision  on  the  day  the  warrant  is 
returned,  renders  it  three  days  thereafter  he  cannot  be 
permitted  to  allege  that  he  rendered  it  "  immediately,"  for 

i  State  v.  Pierre,  65  Me.  208. 

2  Commonwealth  v.  Morey,  10  Phila.  460. 
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that  is  in  effect  saying  that  he  did  within  a  reasonable  time 
that  which  the  law  requires  him  to  do  on  the  day  the  war- 
rant is  returned.  And  if  the  record  shows  an  interval  of 
three  days  and  no  continuance  and  a  conviction  after  that 
time,  it  is  obvious  that  the  jurisdiction  was  lost  before  the 
conviction  was  had,  and  the  justice's  averment  in  his  return 
that  he  rendered  the  judgment  immediately  cannot  save  it.1 

§  1049.  Records  — Lost  complaint  may  be  supplied 
after  appeal  —  Nebraska.  —  In  Nebraska  if  the  original 
complaint  in  a  misdemeanor  case  tried  before  a  justice 
be  lost  and  cannot  be  found  when  the  case  upon  appeal 
is  called  in  the  district  court,  that  tribunal  may  order  a 
new  complaint  to  be  filed,  embodying  the  identical  offense 
charged  in  the  original  information  as  shown  by  the  justice's 
transcript.  Upon  this  substituted  pleading  the  case  can 
then  be  tried.  This  rule  of  practice  is  specially  prescribed 
by  statute  and  applies  under  its  terms  to  cases  in  which 
the  complaint,  is  defective,  and  by  fair  construction,  to  cases 
in  which  it  is  lost.2 

§  1050.  Criminal  law  —  Presumption  in  favor  of  verity 
of  docket  —  Minnesota. —  In  Minnesota,  in  a  criminal  case, 
when  it  appears  from  the  docket  entry  of  the  justice  that 
the  proper  recognizance  has  been  given,  notice  of  appeal 
served,  proof  thereof  made,  and  appeal  allowed,  there  is  a 
presumption  in  favor  of  the  verity  of  the  docket  and  of  the 
performance  of  duty  by  the  justice  which  throws  upon  the 
party  seeking  to  contradict  the  entry,  the  burden  of  proof. 
He  must  affirmatively  show  the  falsity  of  the  entry .* 

§  1051.  Criminal  law — Pleading — When  charge  of 
one  offense  may  be  supported  by  proof  of  guilt  of  an- 


1  Hepler  v.  State,  43  Wis.  479. 

2  Bays  v.  State,  6  Neb.  167;  Comp.  State.  Neb.  (1881),  Criminal  Code,  $  825. 
State  v,  Christensen,  21  Minn.  50. 
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other — Arkansas.  —  In  Arkansas  no  written  information 
or  pleading  is  necessary  in  criminal  prosecutions  before  a 
justice,  hence,  where  there  was  a  written  information  charg- 
ing the  defendant,  a  justice  of  the  peace,  with  the  offense 
of  compounding  a  felony,  and  the  proof  showed  that  he  was 
guilty  of  accepting  a  bribe,  the  jurisdiction  of  the  trial  jus- 
tice was  held  not  to  be  affected  by  the  discrepancy,  because 
the  facts  set  forth  in  the  information,  and  described  as  com* 
pounding  a  felony  corresponding  fully  with  the  facts  shown 
by  the  evidence,  and  in  reality  amounted  to  the  offense  of 
accepting  a  bribe.  And  in  that  State  jurisdiction  in  all 
criminal  matters  less  than  a  felony  is  expressly  conferred  on 
justices  by  the  constitution  of  1868,  and  confirmed  by  that 
of  1874,  but  the  jurisdiction  of  misdemeanor  is  concurrent 
with  that  of  the  circuit  court.1 

§  1052.  Criminal  law — Affidavit  charging  offense 
sufficient  if  it  charges  the  offense  in  the  language  of  the 
statute  —  Connecticut.  —  It  is  a  well  settled  rule  that  in  an 
affidavit  charging  a  criminal  offense  within  the  jurisdiction 
of  a  justice,  it  is  sufficient  to  describe  the  offense  in  the  words 
of  the  statute  by  which  such  offense  is  created.  And  it  is 
not  necessary  that  the  value  of  the  thing  injured  should  be 
stated  in  the  affidavit,  except  in  cases  in  which  the  value 
determines  the  jurisdiction  or  the  punishment.9 

§  1053.  Criminal  law  —  Malicious  prosecution  —  Jus- 
tice may  tax  prosecutor  with  costs  in  proper  cases,  but 
cannot  adjudge  the  prosecution  to  be  malicious  —  Min- 
nesota. —  In  an  action  for  malicious  prosecution  the  entry 
upon  the  docket  of  the  justice  before  whom  the  case  com- 
plained of  was  tried,  to  the  effect  that  the  prosecution  was 


1  Watson  v.  State,  29  Ark.  299;  Const.  Ark.  (1868),  art.  VII.,  }20;  Const.  (1874),  arts. 
VI.,  VII.,  §  40;  Tucker,  Ex  parte,  25  Ark.  567 ;  Gantt's  Dig.,  §§  1639, 9039. 

2  State  v.  Armwell,  8  Kan.  288;  United  States  v.  Mills,  7  Pet.  (U.  8.)  142;  Whiting 
v.  State,  14  Conn.  488. 
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malicious  is  not  admissible  in  evidence  to  show  the  malice 
or  that  the  original  prosecution  was  without  probable  cause. 
By  statute,  in  Minnesota,1  the  justice  is  empowered,  in 
proper  cases,  to  render  judgment  for  costs  against  the  prose- 
cutor. Having  done  this  and  relieved  the  public  of  the 
costs,  his  powers  under  the  statute  are  exhausted,  and  his 
ruling  that  the  prosecution  was  without  probable  cause  and 
malicious,  is  not  an  adjudication  of  that  fact,  because  it  is 
not  properly  a  proceeding  between  the  prosecutor  and  the 
defendant,  but  between  the  latter  and  the  State,  and 
because  it  was  not  in  any  proper  sense  a  trial.2 

§.  1054.  Criminal  law  —  Jurisdiction  of  justice  of  the 
offense  and  the  person  must  be  shown  in  action  on  recog- 
nizance.—  Indiana. — In  an  action  on  a  forfeited  recog- 
nizance taken  before  a  justice,  it  is  necessary  to  show  either 
by  allegation,  or  the  judicial  knowledge  of  the  court,  that 
the  justice  had  jurisdiction  to  take  the  recognizance.  The 
complaint  must  also  aver  that  the  justice  had  jurisdiction 
both  of  the  offense  and  of  the  person  of  the  defendant,  and 
if  it  does  it  is  sufficient  against  a  demurrer.  But  the 
proper  practice  in  such  a  case  is,  not  to  demur,  but  to  move 
to  have  the  complaint  made  more  specific.8 

§  1055.  Criminal  law  —  Amendment  of  affidavit  charg- 
ing offense — Colorado  —  Indiana.  —  In  Colorado  a  jus- 
tice has  jurisdiction  upon  the  affidavit  of  a  prosecutor  to 
cause  the  arrest  of  a  person  charged  with  burglary,  and 
inquire  into  the  truth  of  the  charge.  And  the  affidavit,  if 
defective,  may  be  amended  on  the  hearing,  and  unless  it  is 
then  objected  to,  its  deficiencies  will  be  held  to  have  been 
waived.     And  in  Indiana    where   it   is  the  law  that  the 


i  Gen.  State.  Minn.,  ch.  65,  §  157. 
*  Cawy  v.  Sevatson,  30  Minn.  A16. 
a  Friedline  v.  Stole,  93  Ind.  306. 
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authority  of  the  committing  magistrate  must  be  affirmatively 
established ,  it  is  expressly  held  that  a  defective  affidavit 
may  give  jurisdiction.1 

§  1056.  Powers  of  justice  to  enforce  his  sentence  — 
North  Carolina.  —  A  justice  may  imprison  a  guilty  party 
party  if  fine  and  costs  are  not  paid  in  accordance  with  his 
judgment.  And  it  is  the  duty  of  every  justice  to  make 
returns  to  the  superior  criminal  or  inferior  court,  on  or  before 
the  first  Monday  of  such  court  of  all  criminal  cases  he  has 
disposed  of  since  his  last  report.  And  in  criminal,  as  in 
civil  cases,  the  venue  may  be  changed  from  one  justice  to 
another  upon  appropriate  and  sufficient  affidavits.3 

§  1057.  Criminal  law  —  Proceedings  when  justice 
entertains  charges  above  his  jurisdiction  —  Missouri. — 

The  law  is,  in  Missouri,  that  if  a  justice  finds  that  a  criminal 
charge  is  for  an  offense  above  his  jurisdiction,  it  is  his  duty 
to  discharge  the  jury  and  send  the  case  to  the  court  having 
criminal  jurisdiction  in  his  county.  If  he  fails  to  do  this 
and  persists  in  trying  the  case  and  the  result  is  adverse  to 
the  defendant,  he  may  appeal.  Such  appeals  outside  of  St. 
Louis  are  to  the  circuit  court,  and  if  it  appears  to  that  court 
that  the  case  is  indictable,  the  court  should  not  dismiss  the 
prosecution,  but  discharge  the  jury  and  send  the  case 
before  the  grand  jury.  In  St.  Louis  the  appeal  is  to  the 
court  of  criminal  correction  which  proceeds  by  information, 
and  that  court  may  either  have  a  new  information  filed  or 
try  the  defendant  on  the  information  filed  before  the 
justice  if  it  is  sufficient.8 

§  1058.  Criminal  law  —  Bight  of  defendant  to  an 
appeal  from  the  justice  —  Remedy  if  he  refuses  —  Certi- 


i  People  v.  Miller,  2  Oolo.  705;  State  v.  Gachenhelraer,  30  Ind.  63. 
2  1  Code  N.  0.  (1883),  §§  904,  906, 907. 
s  State  v.  Barada,  49  Mo.  504. 
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orari  —  Vermont. — A  defendant  in  a  criminal  case  is 
always  entitled  to  an  appeal  from  an  adverse  judgment  of 
a  justice,  provided  the  appeal  is  prayed  for  within  the  time 
prescribed  by  law,  and  this  whether  he  furnishes  the  bail 
for  his  appearance  at  the  appellate  court  or  not.  It  is  the 
duty  of  the  justice  in  such  case  to  take  care  that  the  appel- 
lant shall  appear  at  the  appellate  court  by  committing  him 
to  prison  if  he  does  nofc  furnish  the  statutory  security. 

And  if  a  justice  shall  refuse  to  grant  an  appeal  prayed 
for  within  the  limited  time,  because  the  defendant  did  not 
give  bail,  or  indeed  for  any  other  reason,  the  remedy  of 
the  defendant  is  a  writ  of  certiorari  issued  by  the  appropri- 
ate court  to  bring  up  the  record.1 

§  1059.  Jurisdiction  of  justice  —  Effect  of  appeal  — 
And  of  its  dismissal  —  Minnesota.  —  The  authority  of  a 
justice  to  enforce  his  judgment  in  a  criminal  case  is  sus- 
pended by  an  appeal,  but  revives  if  the  appeal  be  dismissed. 
Thus,  a  defendant  convicted  of  a  misdemeanor  before  a 
justice  was  sentenced  to  pay  a  fine,  oy  be  committed  for 
thirty  days,  or  until  the  fine  was  paid,  appealed,  but  the 
appeal  was  dismissed  because  of  the  insufficiency  of  his 
recognizance.  Under  these  circumstances  the  justice  had 
the  right  to  commit  him  to  jail  in  accordance  with  his 
original  sentence.2 

§1060.  Criminal  law  —  Record  of  justice — Evi- 
dence—  Appeal  —  Minnesota.  —  In  criminal  cases  in  Min- 
nesota the  justice  is  not  required  to  keep  a  record  of  the 
evidence  given  upon  the  trial,  and  therefore  a  return  of  such 
evidence  in  such  a  case,  although  certified  by  the  justice 
officially,  is  not  a  part  of  his  return,  and  cannot  upon  appeal 
be  considered  in  determining  whether  the  conviction  was 


i  Re  Kennedy,  55  Vt.  1. 

2  In  re  Shaw,  31  Minn.  44.  # 
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supported  by  sufficient  testimony.  Not  being  a  part  of  the 
record,  such  a  transcript  cannot  be  considered  by  the 
supreme  court  when  the  case  is  brought  up  to  that  tribunal 
by  appeal  or  writ  of  error.1 

§  1061.  Jurisdiction  of  justice  —  Appeal  and  proceed- 
ings thereon  —  North  Carolina.  —  In  North  Carolina  a 
justice  has  jurisdiction  to  hear,  try  and  determine  a  charge 
of  keeping  an  unlawful  fence,  and  it  is  not  necessary  to 
that  jurisdiction  that  the  "  party  injured"  shall  complain. 
And  upon  appeal  the  defendant  may  be  tried  "  anew  "  in 
the  superior  court,  as  in  all  other  cases  of  appeal  from  the 
judgment  of  the  justice,  and  it  is  not  necessary  to  the  juris- 
diction of  the  superior  court,  that  an  indictment  be  found 
against  the  defendant.3 

§  1062.  Criminal  law  —  Practice  —  What  justice  on 
appeal  must  send  up  to  appellate  court  —  Kansas.  — In 

Kansas  it  is  the  duty  of  the  justice  who  has  rendered  a 
judgment  in  a  criminal  case  in  which  an  appeal  has  been 
taken  to  send  up  to  the  appellate  court,  not  a  certified  copy 
of  the  complaint,  but  the  original  complaint  itself  duly  cer- 
tified. It  is  error  to  try  the  defendant  in  the  district  court 
upon  the  certified  copy  of  the  complaint,  and  he  is  entitled 
to  object  to  being  so  tried,  although  he  may  have  gone  to 
trial  on  it  before,  when  the  result  was  a  hung  jury  and  a 
mistrial.8 


1  State  v.  McGinnis,  30  Minn.  48. 

2  State  v.  Quick,  72  N.  C.  241. 

8  State  v.  Anderson,  17  Kan.  89. 
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CHAPTER    XIX. 

Criminal  process — Duty  of  justice  to  issue  upon  application  — 
And  on  what  terms  —  General  duties  of  justice  with  reference 
to  the  arrest  of  offenders. 

Section. 

1070.  General  duties  of  justices  in  the  enforcement  of  criminal  law,  the 

preservation  of  peace,  and  the  arrest  of  offenders. 

1071.  Criminal  law — Power  of  justice  upon  view  of  an  offense  com- 

mitted to  command  officers  and  others  to  make  arrests  —  New 
Hampshire. 

1072.  Criminal  law — Justice  may  issue  warrant  for  assault,  upon  his 

own  view  of  the  fact — New  York. 
1078.  What  is,  and  what  is  not  sufficient  to  authorize  a  warrant  for 

larceny  —  New  York. 
1074.  Justice  may  issue  warrant  for  arrest  of  fugitive  from  justice1  from 

another  State  —  Tennessee. 

§  1070.  General  duties  of  justices  in  the  enforcement 
of  criminal  law,  the  preservation  of  peace,  and  the  arrest 
of  offenders.  —  In  the  preceding  chapter  is  to  be  found  a 
view  of  the  law  relating  to  the  jurisdiction  of  justices  in 
criminal  cases.  This,  taken  with  the  previous  chapter  upon 
the  jurisdiction  of  justices  generally,1  is  regarded  as  a  suffi- 
cient exposition  of  the  law  ou  the  subject.  Assuming  that 
the  justice  has  jurisdiction,  the  question  will  now  be 
considered,  how  he  is  to  exercise  that  jurisdiction  for  the 
enforcement  of  the  laws,  the  preservation  of  the  peace,  and 
the  arrest  of  offenders. 

The  justice,  it  will  always  be  borne  in  mind,  is  essentially 
a  judicial  officer,  consequently,  in  criminal  as  in  other 
cases,  he  usually  acts  through  the  appropriate  ministerial 


i  Ante,  ch.  V. 
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officer.  He  may,  it  is  true,  personally  quell  a  riot  or  arrest 
a  malefactor,  it*  sufficiently  stalwart  for  such  an  achiev- 
ment ;  but  that  is  not  in  his'  line  of  ordinary  duty.  It  is 
his  province  to  decide,  upon  a  proper  showing,  what  should 
be  done,  and  by  his  process  command  the  constable  to  do  it. 
Except  where  an  offense  is  committed  in  the  personal 
presence  of  the  justice,  he  cannot  order  an  arrest  except 
upon  affidavit  made  before  him,  in  due  form  of  law  by  the 
party  who  complains  of  the  wrong,  or  seeks  to  promote  the 
prosecution.  And  upon  such  an  affidavit  the  order  of  arrest 
directed  to  the  proper  officer  is  issued.  In  the  subjoined 
note  will  be  found  forms  of  the  affidavit^  and  process  issued 
by  justices  for  the  arrest  of  offenders  against  the  laws, 
which  are  suitable  for  use  in  any  State.  —  A. 


A. 

(a.)  The  following  Is  a  form  for  the  affidavit  charging  an  offender  with 
his  crime,  and  which  will  authorize  an  order  for  his  arrest :  — 


FORM. 

STATE  OF  ,      y   Before  £ F ,  Justice  of  the  peace 

County.         J         for  ■   township  in  county. 

This  day  personally  appeared  before  me,  E F ,  justice  as 

aforesaid,  A B ,  of  lawful  age,  who  having  been  duly  sworn, 

upon  his  oath  does  say  that  on  (or  about)  the day  of ,  18 — > 

in  the  county  of ,  C D ,  late  of county,  did  un- 
lawfully (here  state  the  offense  charged  as,  "steal  ten  dollars  in  silver 

money  from  the  said  A B ,"  or  "commit  an  assault  and 

battery  upon  the  person  of  G H .") 

(Signed)  A B . 

Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 

Signed  E F ,  Justice  of  the  Peace. 

Whatever  may  be  the  grade  of  the  offense,  the  foregoing  form  will  be 
found  adequate,  provided  the  offense  is  sufficiently  described  in  appro, 
pr^ate  legal  language.  Thus  if  murder  be  charged,  the  affidavit  should 
describe  the  offense  in  these  terms :  "  did  unlawfully  and  feloniously  one 
G H ,  kill  and  murder." 
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(6.)  The  affidavit  having  been  made  the  justice  will  issue  a  warrant,  or 
order  of  arrest,  which  may  be  in  the  following— 

FORM. 
8TATB  OF   


County, 


>88. 


To  State  of to  the  sheriff  or  any  constable  oft county  — 

Greeting  : 

Whereas  complaint  has  been  made  before  me,  a  justice  of  the  peace  in 

and  for  said  county  of aforesaid,  upon  the  oath  of  A B , 

that  C D ,  late  of county,  did  within  said  county  unlaw- 
fully (here  state  the  charge  in  the  words  of  the  affidavit) . 

These  are,  therefore,  to  command  you  forthwith  to  apprehend  the  said 

C D and  bring  him  before  me,  to  answer  the  premises,  and 

further  to  be  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(c.)  \t  the  warrant  or  order  of  arrest  is  issued  not  upon  affidavit, 
but  upon  the.  view  of  the  justice,  it  may  be  in  the  following  — 

FORM. 

Caption  and  direction  as  in  the  foregoing  form. 

Whereas  I,  E  F ,  a  justice  of  the  peace  in  and  for  the  county 

of aforesaid,  did  on  the day  of  — ,  18 — ,  see  one  C 

D ,  late  of county,  ^unlawfully  (here  insert  the  matter  of  the 

charge  as  "  assault  and  beat  one  A B " ),  to  wit,  in  the  county 

aforesaid.  These  are  therefore  to  command  you  (conclude  as  in  the  fore- 
going form) . 

(d.)  It  is  sometimes  Incumbent  upon  a  justice  ta  issue  a  warrant  for 
the  capture  of  an  escaped  prisoner,  and  such  a  warrant  may  be  in  the  fol- 
lowing— 

FORM. 

STATE  OF ,  \  ._ 

88 » 


:■} 


-^—  County 

The  State  of to  the  sheriff  or  any  constable  of  said  county  — Greet. 

ing:  — 

Whereas  complaint  is  made  this  day  upon  the  oath  of  A B , 

before  me,  a  justice  of  the  peace  in  and  for  said  county,  that  C 

D— — ,  who  was  lately  committed  to  the  jail  of  said  county  of , 

by  warrant  of  K L ,  a  justice  of  the  peace  within  and  for  said 
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county,  charged  with  (here  recite  the  offense)   did,  on  the day 

of ,  last  past,  forcibly  escape  from  said  jail  and  is  mow  gotng  at 

large.    These  are,  therefore,  to  command  yon,  and  every  one  of  yon,  to 

make  diligent  search  for  the  said  C D ,  and  him,  having  found, 

to  seize  and  retake  and  safely  convey  to  the  jail  of  said  county  of , 

there  to  be  kept  until  he  shall  thence  be  discharged  by  dne  coarse  of  law. 

Given  under  my  hand  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(«.)  A  justice  may  issue  a  warrant  for  the  apprehension  of  a  fugitive 
from  justice  from  another  State,  and  such  warrant  may  be  in  the  follow 
ing— 

FORM. 

4 

(Follow  the  next  preceding  form  down  to  and  including  the  words 

«*  that  C D ,"  then  proceed)  :  late  of  the  State  of ,  is 

a  fugitive  from  justice  from  said  State,  and  is  now  running  at  large  in 
your  county.  These  are,  therefore,  to  command  you  forthwith  to  appre- 
hend the  said  C D ,  and  bring  him  before  me  to  answer  the 

premises,  and  further  to  be  dealt  with  according  to  law. 

Given  under  my  hand  this day  of ,  18 — . 

(Signed)  E —  F ,  Justice  of  the  Peace. 

§  1071.  Criminal  law  —  Power  of  justice  upon  view 
of  an  offense  committed  to  command  officers  and  others 
to  make   arrests  —  New   Hampshire.  —  It  is   the   law  in 

New  Hampshire  that  a  justice  may,  upon  view  of  a  breach 
of  the  peace,  or  any  other  offense  command  any  of- 
ficer or  other  person  to  arrest  the  offender ;  and  if  the 
person  or  officer  disobeys  such  orders,  he  is  liable  to 
the  same  penalty  as  one  who  disobeys  a  sheriff  or  con- 
stable. It  is  also  the  law  in  that  State  that  such  verbal 
order  so  given  by  a  justice  is  just  as  imperative  upon  the 
officer,  or  other  person  commanded,  as  a  formal  warrant 
founded  on  a  formal  complaint.  And  even  if  the  justice 
does  not  give  the  order  for  the  party's  arrest  in  good  faith 
and  upon  reasonable  cause  to  believe  him  guilty,  the  sheriff 
or  other  officer  is  nevertheless  without  blame  for  executing 
the  order,  for  although  the  order  may  be  void  so  far  as  the 
justice  is  concerned,  it  is  voidable  only  as  to  the  officer.  It 
is  not  incumbent  upon  him  to  hear,  determine,  or  view  the 
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offense.  It  is  bis  function  simply  to  execute  such  orders  as 
he  may  receive  from  competent  authority,  and  he  cannot  be 
held  liable  unless  such  orders  distinctly  appear  upon  inspec- 
tion to  have  no  legal  validity.1 

§  1072.  Criminal  law —  Justice  may  issue  warrant  for 
assault  upon  his  own  view  of  the  fact  —  New  York.  — 

In  New  York  it  has  been  found  necessary  to  decide  that  a 
justice  who  personally  witnesses  an  assault  may  go  to  his 
office  and  issue  a  warrant  for  the  arrest  of  the  malefactor, 
and  after  his  arrest  may  bind  him  over  to  the  proper  crim- 
inal court ;  or,  in  default  of  bail,  commit  him  to  jail.  And 
the  right  of  the  justice  to  arrest  upon  view  a  person  com- 
mitting a  breach  of  the  peace  is  not  limited  to  the  precise 
time  of  the  commission  of  the  offense,  but  may  be  exer- 
cised within  a  reasonable  time  thereafter.3 

§  1073.  What  is  and  what  is  not  sufficient  to  authorize 
a  warrant  for  larceny  —  New  York.  —  An  affidavit  charg- 
ing a  person  with  larceny  is  insufficient  to  justify  a  warrant 
and  an  arrest,  if  it  merely  states  that  the  larceny  has  been 
committed,  and  that  affiant  "  has  probable  cause  to  suspect, 
and  does  suspect,"  that  the  party  charged  committed  it. 
Before  a  warrant  can  lawfully  issue  the  justice  must  have 
some  evidence  of  the  guilt  of  the  person  charged.  Facts 
and  circumstances  must  be  stated  which  will  furnish  proba- 
ble cause  for  the  justice  to  suspect  the  guilt  of  the  accused, 
and  if  those  facts  and  circumstances  are  stated  on  informa- 
tion and  belief  only,  they  are  insufficient;  still  less  can  a 
warrant  be  issued  upon  the  mere  statement  that  the  affiant 
"  suspects,"  without  showing  any  of  the  facts  and  circum- 
stances on  which  his  suspicion  is  founded.8 


i  Forrittr.  Leavitt,  52  N.H.  481. 

a  Sands  v.  Benedict,  5  Th.  &  C.  19 ;  #.  c.  2  Hun  (9  Sup.  Ct.  N.  Y.),  479. 

a  Blodgett  v.  Race,  26  Sup.  Ct.  X.  Y.  (18  Hun)  132. 
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§   1074.  Justice  may  issue  warrant  for  arrest  of  fugi- 
tive from  justice  from  another  State  —  Tennessee. — A 

justice  may,  upon  a  sworn  complaint,  issue  a  warrant  for 
the  arrest  of  a  fugitive  from  justice  from  another  State; 
and  if  it  appears  to  his  satisfaction  that  the  person  may  be 
lawfully  demanded  of  the  governor,  the  justice  may  bail 
him  if  the  offense  is  bailable,  or  else  commit  him  to  jail,  to 
be  held  until  discharged  in  due  course  of  law.1  There  are 
like  provisions  in  the  codes  of  all  the  other  States,  the 
extradition  of  fugitives  from  justice  being  prescribed  by  the 
constitution  of  the  United  States.2 


i  M.  A  V.  Code  Tenn.  (1884),  §f  6100, 6101. 
*  Const.  U.  8.,  art.  IV.,  §  2. 
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CHAPTER    XX. 

Duties  of  justick  as  examining  and  committing  magistrate— Pro- 
cedure IX  SUCH  CASES. 

Section. 

1080.  Duties  of  justices  as  examining  and  committing  magistrates,  in 

general. 

1081.  Procedure  in  justice's  court  as  an  examining  court. 

1082.  Where  two  justices  are  required  to  act  as  committing  court — 

Kentucky. 

1083.  Criminal  law — Duty  of  justice   as  examining  magistrate  with 

reference  to  the  testimony  —  Vermont. 

§  1080.  Duties  of  justices  as  examining  and  commit- 
ting magistrates,  in  general. —  Whenever  a  person  charged 
with  an  offense  of  high  or  low  grade  is  brought  before  a 
justice  either  upon  his  own  warrant  or  order  of  arrest,  or 
upon  that  of  another  justice,  or  without  any  warrant  at 
all,  provided  of  course  that  the  prisoner  is  in  lawful  custody, 
it  is  the  duty  of  the  justice  to  examine  the  case  judicially 
and  act  upon  it.  If  it  proves  to  be  a  case  within  his  juris- 
diction "  to  try  and  determine,"  he  may  proceed  to  dispose 
of  it  according  to  the  law  which  controls,  with  or  without 
the  intervention  of  a  jury,  according  to  the  law  on  that  sub- 
ject of  the  State  in  which  he  is  officiating.  It  it  is  of  too 
grave  a  character  to  be  finally  adjudicated  by  a  justice,  his 
duty  is,  as  prescribed  by  the  common  law,  and  by  the  stat- 
utes of  all  the  States,  to  hear  the  charges  made  against  the 
prisoner,  and  the  evidence  which  may  be  adduced  to  sup- 
port them,  and  also  the  statement  of  the  prisoner,  if  he 
chooses  to  make  one,  and  such  evidence  as  he  may  produce 
in  his  own  defense.  Upon  all  this  the  justice  must  decide, 
not  whether  the  prisoner  is  innocent  or  guilty,  but  whether 
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the  evidence  on  both  sides  taken  together  is  sufficient  to 
justify  him  in  holding  the  prisoner  to  bail,  or  committing 
him  to  prison  to  answer  the  charge  in  the  superior  court  in 
which  the  charge  is  properly  cognizable.  In  all  this  his 
functions  are  strictly  judicial,  and  a  proper  exercise  of  them 
requires  much  judgment  and  discretion.  He  must  not  dis- 
charge one  who  is  probably  guilty,  nor  411  the  other  hand, 
should  he  upon  a  manifestly  frivolous  accusation,  place  an 
innocent  person  under  the  necessity  of  finding  bail  or  of 
going  to  jail. 

The  only  rule  which  governs  this  subject  is  thus  stated 
by  Bouvier:1  "  When  there  are  grounds  for  suspicion  that 
a  person  has  committed  a  crime  or  misdemeanor,  and  pub- 
lic justice  and  the  good  of  the  community  require  that  the 
matter  should  be  examined,  there  is  said  to  be  probable 
cause  for  making  a  charge  against  the  accused." 

Such  probable  cause  as  would  justify  the  prosecutor  in 
causing  the  prisoner's  arrest,  will  authorize  the  justice  in 
holding  him  to  bail.  It  is  a  matter,  however,  which  must 
needs  depend  upon  the  circumstances  of  each  particular 
case.  There  cannot,  in  the  nature  of  things,  be  any  definite 
and  exhaustive  rule  on  the  subject.  The  infinite  variety 
of  the  circumstances  under  which  a  magistrate  may  be 
required  to  act,  precludes  all  possibility  of  formulating, 
even  in  the  most  general  terms,  any  code  of  regulations  by 
which  the  discretion  of  magistrates  should  be  controlled. 

§  1081.  Procedure  in  justice's  court  as  an  examining 
court.  —  The  examination  of  a  prisoner  before  a  justice 
with  the  view  of  determining  whether  he  shall  be  dis- 
charged, or  held  to  bail,  or  committed,  differs  in  no 
material  respect  from  other  judicial  proceedings,  except 
that  the  testimony  of  the  witnesses,  and  the  statement,  if 
any,  of  the  prisoner,  shall  be  carefully  taken  down  in  writ- 

1  2  Bouv.  Law  Diet.  p.  467. 
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ing  by  the  justice,  who  must  certify  the  accuracy  of  his 
report,  which  thereafter  becomes,  for  certain  purposes, 
important  evidence  in  the  cause.  It  is  almost  superfluous 
to  say  that  all  testimony  must  be  given  upon  oath,  although 
the  statement  of  the  prisoner  need  not  be  so  given.  The 
justice's  return  and  certificate  are  conclusive  evidence  as  far 
as  tbey  go,  and  exclude  parol  evidence  of  what  the  defend- 
ant said  on  that  occasion  with  reference  to  the  charge  made 
against  him.1 

§  1082.  Where  two  justices  are  required  to  act  as  com- 
mitting court  —  Kentucky.  —  It  is  a  noteworthy  exception 
to  the  general  practice  that  in  Kentucky  a  single  justice 
cannot  act  as  an  examining  and  committing  court  upon  a 
charge  of  felony.  Such  a  court  must  consist  in  such  case  of 
two  justices,  and  after  they  have  fixed  the  amount  of  the 
bail  either  of  them  may  take  and  attest  the  bond  which  they 
have  jointly  required.2 

§  1083.  Criminal  law  -—  Duty  of  justice  as  examining 
magistrate  with  reference  to  the  testimony  —  Vermont.  — 

It  is  the  duty  of  a  justice  when  officiating  as  an  examining 
or  committing  magistrate  in  criminal  cases,  to  take  down  the 
testimony  that  may  be  given  before  him,  but  his  minutes  of 
such  evidence  is  not  admissible  upon  the  trial  of  the  case  in 
court.  The  use  of  them  is  simply  to  acquaint  the  prosecut- 
ing attorney  with  the  evidence  in  the  case,  to  refresh  the 
memory  of  the  witnesses,  and  in  proper  cases  to  furnish 
grounds  for  impeaching  the  testimony  of  a  witness  if  there 
is  a  variation  between  his  testimony  upon  the  preliminary 
examination  and  that  given  upon  the  trial  in  court.8 

i  Reginta  v.  Morse,  8  C.  A  P.  605 ;  Rex  v.  Bell,  5  C.  A  P.  182. 

2  Murphy  c.  Commonwealth,  11  Bush,  217. 

3  State  p.  Gaffney,  56  Vt.  451. 
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CHAPTER    XXI. 

When  justice  must  commit  Prisoners  for  trial  by  the  props* 
court  of  record  having  criminal  jurisdiction —when  be  mat 
accept  bail. 

Section. 

1088.  When  justices  must  commit  prisoners  to  jail. 

1089.  Bail  in  criminal  cases  —  Duty  of  justice  in  taking  ball. 

§  1088.  When  justice  most  commit  prisoner  to  jail.  — 

It  is  a  constitutional  provision  in  all  the  States  of  this 
Union,  that  in  all  criminal  cases  all  persons  accused  shall  be 
bailable  by  sufficient  securities,  except  for  capital  offenses, 
when  the  proof  is  evident  or  the  presumption  great.  Of 
course,  the  question  whether  the  case  before  an  examining 
justice  falls  within  this  exception  or  is  controlled  by  the  gen- 
eral rule  must  be  decided  upon  due  consideration  of  all  the 
evidence,  by  the  justice  before  whom  the  case  is  investi- 
gated. If  he  finds  that  the  case  is  not  bailable  he  must, 
of  course,  commit  the  prisoner,  and  the  like  duty  devolves 
upon  him  in  bailable  cases  when  the  prisoner  is  unable  to 
furnish  the  security  required  by  the  law,  and  deemed  suf- 
ficient by  the  magistrate. 

In  either  case  it  is  the  duty  of  the  justice  to  issue  to  the 
officer  who  has  the  prisoner  in  custody  a  warrant  of  com- 
mitment, or  "  mittimus"  as  it  is  sometimes  called,  which 
will  authorize  the  officer  to  deliver  the  body  of  the  prisoner 
to  the  jailor,  and  the  latter  to  receive  him,  and  which  will 
suffice  to  relieve  the  former  from  responsibility  for  the  cus- 
tody of  the  prisoner,  and  impose  that  duty  upon  the  latter. 
The  subjoined  forms  of  such  warrants  are  deemed  sufficient 
in  any  State.  —  A. 
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A. 

FORM. 

(«•) 

STATE  OF  ,  > 

County,     \  **' 

The  State  of ,  to  the  constable  of township,  and  to  the  keeper 

of  the  jail  (or  jailor)  of  said  county : 

These  are  to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver  into  the  custody  of  the  keeper  of  the  jail  (or  jailor}  of  the  county 

of aforesaid,  the  body  of  C D ,  late  of ,  taken 

and  brought  before  me,  a  justice  of  the  peace  within  and  for  the  county 

aforesaid,  and  charged  before  me  upon  the  oaths  of  A B ,  and 

(here  insert  the  names  of  the  other  prosecuting  witnesses)  with  (here 
describe  the  offense) ;  and  you,  the  said  keeper  of  the  jail  (or  jailor)  are 

hereby  required  to  receive  the  said  C D into  your  custody 

into  said  jail,  and  him  there  safely  keep  until  he  shall  thence  be  discharged 
by  due  course  of  law. 

Given  under  my  hand  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(6.)  The  mittimus  is  sometimes  directed  to  the  jailor  alone,  and  in 
such  case  the  following  is  an  appropriate  — 

FORM. 
STATE  OF  , 


County, 


>ss. 


The  State  of ,  to  the  keeper  of  the  jail  (or  jailor)  of  said  county: 

These  are  to  command  and  charge  you  that  you  receive  into  your  said 

jail  the  body  of  C D ,  late  of  ,  charged  before  me, 

E F ,  a  justice  of  the  peace  within  and  for  said  county,  upon 

the  oaths  of  A B ,  and  (here  insert  the  names  of  the  other 

prosecuting  witnesses)  with  (here  describe  the  offense  with  which  the 

prisoner  is  charged),  and  that  you  safely  keep  the  said  C D ,  in 

your  jail  until  he  shall  be  discharged  therefrom  by  due  course  of  law. 

Given  under  my  hand  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

§  1089.  Bail  in  criminal  cases  —  Duty  of  justice  in 
taking  bail.  — If  the  accusation  against  a  prisoner  before  a 
justice  is  not  supported  by  testimony  amounting  to  "  prob- 
able cause  "  to  believe  him  guilty,  it  is  the  duty  of  the  jus- 
tice, after  satisfying  himself  by  legal  evidence  of  this  fact, 
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to  discbarge  the  prisoner.  If  the  offense  is  capital,  and 
"  the  proof  is  evident,  or  the  presumption  great,"  the  justice 
should  commit  the  prisoner  to  jail  without  permitting  him 
to  furnish  bail.  If  the  offense  is  bailable,  it  is  the  duty  of 
the  justice  to  fix  the  amount  of  the  bail  required,  which 
should  always  be  reasonable  and  proportioned  as  well  to  the 
circumstances  and  station  in  life  of  the  prisoner  as  to  the 
character  of  the  offense.  The  securities  must  be  such  as 
are  approved  by  the  justice,  and  may  be  required,  as  other 
sureties  often  are,  to  justify.  In  this  matter,  as  in  many 
others,  no  rale  can  be  laid  down.  The  justice  should  exer- 
cise discretion  and  judgment  and  act  reasonably,  neither 
requiring  of  the  prisoner  such  terms  as  he  cannot  be 
expected  to  comply  with,  nor,  on  the  other  hand,  allowing 
him,  by  furnishing  worthless  bail,  to  escape  the  clutches  of 
the  law. 

The  bail  bond  in  such  cases  is  conditioned  for  the  appear- 
ance of  the  prisoner  at  the  next  term  of  the  court  of 
record,  which  has  jurisdiction  of  the  offense,  and  that  he 
shall  not  depart  therefrom  without  leave  of  the  court. 

In  the  subjoined  note  will  be  found  forms  of  bail  bonds 
which  are  deemed  suitable  for  use  in  any  State.  —  B. 


B. 

(a.)  The  following  is  the  regular  form  of  a  bail  bond  that  can  be  used 
in  any  State :  — 

FORM. 


Know  all  men  by  these  presents  that  we  C D ,  K- 


M ,  and  N P ,  are  held  and  firmly    bound  unto  the 

State  of ,  in  the  penal  sum  of dollars  for  the  payment  of 

which  we  bind  ourselves,  our  heirs,  executors  and  administrators  firmly 

by  these  presents.    Sealed  with    our  seals  and  dated  this day 

of ,  A.  D.  18—. 

The  condition  of  the  above  obligation  is  such,  that  if  the  said  C 

D ,  shall  personally  appear   at  the  first  day  of  the  next  term  of 

the (circuit,  or  district,  or  criminal)  court  of county,  State 
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of ,  to  wit,  on    the day  of 18 — ,  then  ;ind  there  to 

answer  whatever  may  be  there  laid  to  his  charge,  and  especially  to 
answer  an  Indictment  to  be  preferred  to  the  grand  jury  against  him  for 
(here  state  the  offense')  whereof  he  now  stands  charged,  and  shall  not 
depart  from  said  court  without  its  leave  first  had  and  obtained,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

(81gned)  C D ,  [seal.] 

(     "       )  K M ,  [SEAL.] 

(      «        )  N P .    [SEAL.] 

Approved  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(p.)  The  following  is  the  form  of  a  recognizance  which  is  also  in  use 

in  many  of  the  States  :— 

STATE  OF ,  \ 

County,  j     ' 


Be  it   remembered  that  on    this day   of  18—  C- 


D ,  of ,  K M ,  of ,  and  N P ,  of 

,  personally  came  before  me,  E F ,  a  justice  of  the  peace 

within  and  for  said  county,  and  acknowledged  themselves  to  owe  to  the 

State  of ;  that  is   to  say  the  said  C D ,  the  sum  of 

dollars  and  the  said  K M ,  and  N P ,  each 

thesum  of dollars,  to  be  levied  of  their  goods  and  chattels,  lands 

and  tenements,  if  the  said  C D shall  fail  in  the  condition 

underwritten. 

The  condition  of  this  recognizance  is  such  that  if  the  above  bounden 

C D  ,  shall  personally  appear  at  the (circuit,   district 

or  criminal)  court,  on  the  first  day  of  the  next  term  thereof,  to  be  holden 

for  the  county  of on  the day  of next,  then  and  there 

to  answer  whatever  may  be  there  laid  to  his  charge,  and  especially  to 

answer  an  indictment  to  be  preferred  to  the  grand  jury,  against  the  said 

C D ,  for  (here  state  the  offense)  whereof  he  stands  charged 

and  shall  not  depart  the  same  without  leave  of  the  said  court,  then  this 

recognizance  to  be  void;  otherwise  to  remain  in  full  force. 

(Signed)  C D , 

(    "      )  K M , 

(     «      )  n p . 

Taken  and  certified  this day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 
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CHAPTER    XXII. 

What  classes  op  criminal  charges  a  justice  may  try  and  deter- 
mine—  Mode  of  procedure    in  such  cases  —  Appeal. 

Section. 

1095.  Jurisdiction  of  justice  to  try  and  determine  criminal  cases  — 

Limitations  on  that  jurisdiction. 

1096.  Criminal  law  —  Of  what  offenses  justices  have  exclusive  jurisdic- 

tion—  North  Carolina. 

1097.  Criminal  law — Jurisdiction  of  justice  extends  to  all  minor  mis- 

demeanors — Limitations  of  that  jurisdiction  —  North  Carolina 

1098.  Criminal   jurisdiction   of   justices —  By  what   limited  —  South 

Carolina. 

1099.  Criminal  law  —  Obstructing  highways  —  Limitation  of  jurisdic- 

tion by  kind  and  degree  of  punishment  prescribed  —  Indiana. 

1100.  Criminal  law  — Justice  may  adjudicate  criminal  case  in  which  the 

title  to  land  is  involved  —  Indiana. 

1101.  Criminal  law  —  Jurisdiction  of  justice  over  misdemeanors  con- 

current with  that  of  court — Texas. 

1102.  Same  subject  continued  —  Texas. 

11  OS.  Jurisdiction  in  criminal  cases  —  When  justices  must  try  and  can- 
not bind  over  to  court  —  Kansas. 

1104.  Criminal  law — Jurisdiction  of  justice  to  try  and  determine  sev- 

eral offenses  charged  in  the  same  complaint —  Kansas. 

1105.  Criminal  law  —  Misdemeanors  of  which  the  justice's  jurisdiction 

is  exclusive  —  Illinois. 

1106.  Criminal  law — Practice  —  Objections  to  be  taken  in  limine — 

Kansas. 

1107.  Criminal  law — Justice  obliged  to  act  in  case  of  which  he  has 

jurisdiction,  concurrent  with  circuit  court — Arkansas. 

1108.  Criminal  law  —  Errors  that  will  not  oust  the  justice  of  his  juris- 

tion  —  Minnesota. 

1109.  Criminal  law  — Trial  by  jury  of  minor  criminal  cases  —  Precision 

required —Practice  and  pleading  —  Pennsylvania. 

1110.  In  criminal  cases  a  justice  cannot  proceed  to  judgment  unless 

the  defendant  has  appeared  —  Rules  on  that  subject — Appeal  — 
Indiana. 
lUl.  Criminal   law  —  Acts   of    justice   within   his  jurisdiction  not 
impeachable  in  collateral  proceeding  —  Habeas  corpus  —  Ala. 
bama. 
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Section. 

1112.  Judgment  —  Necessary  to  authorize  all  process  in  the  nature  of 

an  execution  —  Criminal  law —  Iowa. 

1113.  Criminal  law  —  Adjournment  of  cause  without  stating  the  reason 

therefor  on  the  docket  deprives  the  justice  of  jurisdiction  — 
Wisconsin. 

1114.  Appeal —  In  criminal  cases  —  To  what  court  —  Iowa. 

1115.  Practice  —  Appeal  —  Judgment  not  invalidated  by  justice's  neglect 

to  notify  defendant  in  criminal  case  of  his  right  to  appeal  — 
Iowa. 

1116.  Appeal  —  In  criminal  cases  vacates  judgment — Rule  as  to  amend- 

ment in  appellate  court — Kansas. 

1117.  Appeal  —  Permitted  after  plea  of  guilty  of  misdemeanor  —  Ver- 

mont. 

1118.  Appeal  — In  criminal  case  at  anytime  before  full  execution  of 

sentence  —  Mississippi . 

1119.  Appeal — When  right  of   appeal  is  limited  —  Rule  in  criminal 

cases  —  Texas. 

1120.  Appeal — Where  trial  de  novo  is  a  matter  of  right — Virginia. 

1121.  Criminal  law —  Appellate  court  limited  to  the  jurisdiction  of  the 

justice  —  Michigan. 

1122.  Upon  certiorari  in  a  criminal  case  the  affirming  judgment  is  that 

the  suspended  judgment  be  executed  —  Michigan. 

§   1095.  Jurisdiction  of  justices  to  try  and  determine 
in  criminal  cases  —  Limitations  on  that  jurisdiction. — 

The  authority  of  a  justice  to  consider  as  an  examining 
magistrate  the  very  gravest  cases  has  already  been  remarked 
upon.  He  is  at  full  liberty  to  discharge  the  party  accused 
if  the  proof  appears  insufficient.  He  may  do  this,  or  hold 
the  prisoner  to  bail,  or  commit  him  to  prison,  without  being 
in  any  degree  controlled  by  the  character  of  the  accused,  or 
the  gravity  of  the  charge.  There  is,  in  this  respect,  no 
difference  in  the  duty  of  the  justice,  if  the  case  is  murder 
in  the  first  degree,  from  that  incumbent  on  him  if  the 
charge  is  petty  larceny.  The  jurisdiction  of  the  justice  to 
try  and  determine  is  more  strictly  limited,  being  confined 
to  misdemeanors,  and  in  some  States,  to  minor  varieties 
of  that  grade  of  crime.  The  mode  of  procedure  in  such 
cases,  the  limitations  upon  the  justice's  jurisdiction,  and 
the  right  to  appeal  from  his  decision  will  now  be  considered. 
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§  1096.  Criminal  law  —  Of  what  offenses  justices 
have  exclusive  jurisdiction  —  North  Carolina.  —  Under 
the  constitution  of  North  Carolina,  article  IV.,  section  33, 
justices  have  jurisdiction  of  all  criminal  matters  in  their 
counties  in  which  the  punishment  cannot  by  the  law  exceed 
a  fine  of  fifty  dollars,  or  imprisonment  for  one  month. 
Under  this  provision  of  the  constitution  and  the  act  of 
1873,  chapter  176,  section  3,  which  fixed  the  punishment  of 
fornication  and  adultery  within  the  above  stated  limits,  it 
was  held  that  those  offenses  were  exclusively  cognizable  by 
justices  and  that  an  indictment  for  them  would  not  lie.1 
An  assault,  however,  seems  to  be  regarded  as  a  very 
different  and  much  graver  matter,  as  by  statute  (Act 
1870-71,  ch.  43,  sect.  2),  the  punishmei^t,  in  all  cases  of 
assault,  may  be  by  fine  or  imprisonment,  or  both,  at  the 
discretion  of  the  court.  The  punishment  being  thus 
rendered  indefinite,  the  jurisdiction  of  justices  over  the 
offense  was  held  to  be  abrogated.2 

§  1097.  Criminal  law — Jurisdiction  of  justice  ex- 
tends to  all  minor  misdemeanors  —  Limitations  of  that 
jurisdiction  —  North  Carolina. — The  exclusive  original 
criminal  jurisdiction  of  justices  in  North  Carolina  extends 
to  all  minor  misdemeanors,  such  as  assaults,  assaults  and 
batteries,  affrays,  where  no  deadly  weapons  are  used,  and  no 
serious  damage  done,  and  includes  all  criminal  matters  of 
which  the  punishment  prescribed  by  law  does  not  exceed  a 
fine  of  fifty  dollars,  or  imprisonment  for  thirty  days.1 
This  jurisdiction  has  been  held  to  include  the  offense  of 
entering  on  land  after  having  been  forbidden,4  and  that  of 
selling  or  otherwise  disposing  of  the  defendant's  property 


l  State  v.  Vermlngton,  71  N.  C.  264. 
9  8tate  v.  Heidelberg,  70  N.  C.  496. 
3  Code  N.  0.  (1883),  §§  893,  893. 
*  State  v.  Dudley,  83  N.  C.  660. 
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which  he  had  previously  mortgaged.1  The  jurisdiction  of  a 
justice  also  extends  to  the  charge  of  carrying  a  pistol  on  Sun- 
day, elsewhere  than  on  the  premises  of  the  party  accused.2 

§  1098.  Criminal  jurisdiction  of  justice,  by  what 
limited  —  South  Carolina. — The  jurisdiction  of  justices 
in  criminal,  as  well  as  in  civil  cases,  is  limited,  and  the 
limitation  is  usually  controlled  by  the  penalty  prescribed 
for  the  offense,  the  fine  that  may  be  imposed,  or  the 
imprisonment  which  may  be  inflicted.  If  the  punishment 
of  an  offense  is,  under  the  law,  indefinite,  the  justice  has 
no  jurisdiction  of  the  case,  as  the  punishment  due  to  the 
offender  may  prove,  upon  the  trial,  to  be  greater  than  the 
justice  has  any  legal  right  to  inflict.  And  so  if  a  statute 
authorizes  damages  for  a  trespass  to  be  recovered  by  the 
party  aggrieved,  and  fixes  no  amount  or  limit  to  such 
damages,  the  case  is  not  within  the  justice's  jurisdiction, 
for  that  is  limited  to  a  definite  amount.1 

§  1099.  Criminal  law  —  Obstructing  highways  —  Lim- 
itation of  jurisdiction  by  kind  and  degree  of  punish- 
ment—  Indiana.  —  In  Indiana  justices  have  jurisdiction  to 
try  and  determine  charges  of  obstructing  highways,  and  in 
those  cases,  as  in  others,  their  jurisdiction  is  limited  by 
the  kind  and  degree  of  punishment  prescribed  by  law. 
They  have  concurrent  jurisdiction  with  the  court  of  com- 
mon pleas  to  try  and  determine  all  cases  punishable  by  fine 
only,  but  fines  imposed  by  them  shall  not  exceed  twenty-five 
dollars.  They  cannot  adjudge  imprisonment  as  part  of  their 
sentence  except  in  the  manner  especially  provided  for  by  law.4 

1  State  t>.  Ham,  83  N.  C.  500;  State  v.  Jones,  83  N.  C.  657;  State  v.  Upchnrch,  72  N. 
C.  146;  State  r.  Edney,  80  N.  C.  360. 

2  State  «.  Wilson,  84  N.  C.  777. 

3  SUM  v.  Weeks.  14  8.  G.  400. 

<  Miller  v.  State,  72  Ind.  421;  Rev.  Stats.  Ind.  (1881),  f  1637;  2  Rev.  Stats.  (1876), 
p.  668.  It  will  be  observed  that  in  the  later  compilation,  the  words,  "  or  by  fine 
with  discretion  to  imprison."  which  in  the  Rev.  Stats,  of  1876  follow  the  words,. 
"  by  fine  only,"  are  omitted.  The  later  compilation  therefore  manifestly  restrict* 
the  Jurisdiction  conferred  by  the  former. 
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§  1100.  Criminal  law— Justice  may  adjudicate  crim- 
inal case  in  which  title  to  land  is  involved  — Indiana.  — 

While  it  is  very  true  that  in  Indiana  the  title  to  real  estate 
cannot  be  adjudicated  by  a  justice,  and  he  has  no  cog- 
nizance of  a  case  in  which  such  title  is  involved,  the  rule 
applies  only  to  civil  actions,  for  if  in  the  course  of  a  crim- 
inal proceeding  the  title  to  land  becomes  involved  in  the 
issue,  the  justice  nevertheless  is  not  thereby  ousted  of  his 
jurisdiction.1 

§  1101.  Criminal  law  —  Jurisdiction  of  justices  over 
misdemeanors  concurrent  with  that  of  court.  —  Texas.  — 

In  Texas  the  jurisdiction  of  justices  in  misdemeanors  is 
concurrent  with  that  of  the  county  court  whenever  the  fine 
prescribed  by  statute  for  the  offense  does  not  exceed  two 
hundred  dollars.  And  it  may  be  added  that  in  that  State 
there  is  no  exclusive  jurisdiction  in  justices'  courts  to  try 
misdemeanors.3 

§  1102.  Same  subject  continued  —  Texas. — In  Texas 
all  offenses  of  a  less  grade  than  felony  may  be  prosecuted 
before  justices  and  among  others  the  offense  of  "  aggra- 
vated assault."  And  in  a  prosecution  of  this  character  the 
defendant  may  waive  his  constitutional  right  to  trial  by 
jury.  And  in  order  to  take  an  appeal  from  the  judgment 
of  a  justice,  a  motion  for  a  new  trial  must  be  made  by 
the  defendant  and  overruled  by  the  justice.8 

§  1103.  Jurisdiction  in  criminal  cases  — When  justice 
must  try  and  cannot  bind  over  to  court  —  Kansas.  — In 

Kansas  justices  have  concurrent  jurisdiction  with  district 
courts  in  all  misdemeanors  in  which  the  fine  cannot  exceed 
five  hundred  dollars  nor  the  imprisonment  exceed  one  year. 


l  Miller  t\  State,  7S  Ind.  421. 

s  Solon  v.  State,  5  Tex.  (App.)  S01 ;  Leatherwood  v.  State,  6  Tex.  (App.)  244. 

3  Langbein  v.  State,  37  Tex.  163. 
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III  cases  falling  within  this  description  a  defendant,  having 
been  arrested  and  brought  before  a  justice,  has  a  right  to 
•demand  a  trial,  which  it  is  error  in  the  justice  to  refuse. 
He  has  no  right  against  the  demand  of  the  defendant  to 
decline  the  jurisdiction  to  "hear  and  determine,"  and  to 
elect  upon  his  own  motion,  or  at  the  instance  of  the  prose- 
cuting attorney,  to  act  only  as  an  examining  or  committing 
magistrate,  to  bind  the  party  to  appear  at  the  district  court 
or  commit  him  to  jail  if  he  fails  to  furnish  the  prescribed 
security.  Indeed,  it  is  held  that  in  Kansas  there  is  no 
statute  which  authorizes  a  justice  to  act  as  committing  mag- 
istrate at  all  and  transfer  the  defendant  to  another  jurisdic- 
tion iii  cases  which  he  is  clothed  with  jurisdiction  to  hear 
and  determine.1  And  this  is  true,  although  the  defendant 
is  charged  with  twenty  or  more  separate  offenses  of  the 
same  character,  the  aggregate  penalties  of  which  would  far 
exceed  the  jurisdiction  of  the  justice.  There  is  no  author- 
ity for  consolidating  a  number  of  distinct  offenses  into  one 
single  offense  punishable  by  the  aggregate  of  the  penalties 
prescribed  by  law  for  the  single  and  simple  offense.9 

§  1 1 04 .  Criminal  law  — Jurisdiction  of  justice  to  try  for 
several  offenses  charged  in  same  complaint  —  Quaere  — 
Kansas. —  In  Kansas  justices  may  try  misdemeanor  cases 
in  which  there  are  two  or  more  counts  charging  as  many 
different  offenses  of  the  same  character,  and  if  the  defendant 
shall  be  convicted  the  justice  may  impose  a  fine  for  each 
offense  the  amount  of  the  fine  not  exceeding  his  jurisdic- 
tion ;  but  whether  he  can  impose  such  fines  to  such  an  ex- 
tent that  in  the  aggregate  they  exceed  the  limit  of  his 
jurisdiction  prescribed  by  law,  queered 

§  1105.  Criminal  law  —  Misdemeanors  of  which  the 
Justice's  jurisdiction  is  exclusive  —  Illinois.  —  In  Illinois 

i  In  re  Doneily,  80  Kan.  191. 

*  Re  Donnelly,  80  Kan.  424. 

*  In  re  Macke,31  Kan.  54. 
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justices  have  original  jurisdiction  "  in  all  cases  of  misde- 
meanor when  the  punishment  is  by  tine  only,  and  the  fine 
does  not  exceed  ($200)  two  hundred  dollars,  and  in  all  cases 
of  assault,  and  assault  and  battery,  and  affrays,  in  which  the 
people  are  plaintiffs.1  Under  this  statute  it  is  held  that  the 
circuit  court  has  no  original  jurisdiction  of  assault  and  bat- 
tery, that  no  one  can  be  indicted  for  an  assault  and  battery, 
that  a  riot  though  it  may  include  an  assault  and  battery  is 
a  distinct  offense,  and  that  upon  an  indictment  for  a  riot 
there  can  be  no  conviction  for  an  assault  and  battery.3 

§  1106.  Criminal  law — Practice — Objections  to  be 
taken  in  limine  —  Kansas.  —  When  an  information  in 
Kansas  charging  a  misdemeanor  is  sworn  to  by  a  county 
attorney  upon  his  "information  and  belief,' '  the  proceed- 
ing is  irregular,  but  the  objection  must  be  made  in  limine. 
If  the  defendant  wishes  to  avail  himself  of  such  an  irregu- 
larity as  a  matter  of  defense  he  must  do  so  by  presenting 
the  question  for  the  decision  of  the  justice  before  the  trial 
of  the  case.     By  going  to  trial  he  waives  the  objection.8 

§  1107.  Criminal  law  — Justice  obliged  to  act  in  a 
case  of  which  he  has  concurrent  jurisdiction  with  cir- 
cuit court  —  Arkansas.  —  When  a  justice  has  jurisdiction 
concurrent  with  that  of  a  circuit  or  other  superior  court, 
over  a  class  of  offenses  against  the  law,  and  a  case  of  that 
character  is  brought  before  him,  it  is  his  duty  to  try  it.  He 
cannot  decline  the  jurisdiction  and  bind  the  accused  over  to 
the  circuit  court,  and  if  he  does  so,  and  requires  a  bail  bond, 
such  bond  being  taken  without  authority  of  law  is  void.4 

§  1108.  Criminal  law  —  Errors  that  will  not  oust  the 
justice  of  his  jurisdiction  — e.g.,  misdescription  of  pros- 

1  Rev.  Stats.  IU.  (1874),  $  881,  p.  406. 

2  Ferguson  v.  People,  90  IU.  510. 

3  In  re  Lewis,  81  Kan.  71 ;  State  v.  Otey,  7  Kan.  69;  State  v.  Ruth,  81  Kan.  688. 
<  Thomm  v.  State,  85  Ark.  327;  Cooper  v.  State,  28  Ark.  S78. 
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routing  authority ,  as  city  instead  of  State.  —  Minne- 
sota* —  Although  greater  strictness  is  required  in  criminal 
than  in  civil  cases  before  a  justice,  mere  irregularities 
will  not  vitiate  the  proceedings.  Thus  a  criminal  action 
for  a  misdemeanor  (selling  spirituous  liquors),  which  was 
otherwise  regular,  was  described  by  the  justice  in  his  docket 
entry  as  between  the  city  of  Northfield  as  plaintiff,  and  the 
defendant,  instead  of  making  it  the  State  against  the  defend- 
ant. The  error  did  not  oust  the  justice  of  jurisdiction  nor 
prejudice  the  defendant.  The  record  was  sufficient  to  pro- 
tect him  against  another  prosecution  for  the  same  offense. 
The  error,  it  was  held,  was  immaterial,  a  mere  irregu- 
larity.1 

§  1109.  Criminal  law — Trial  by  jury  —  Of  minor 
criminal  cases  —  Precision  required  —  Practice  and 
pleading  —  Pennsylvania.  —  In  Pennsylvania  justices  have 
jurisdiction  in  minor  criminal  cases  and  can  try  the  accused 
with  a  jury  of  six.  In  such  cases  a  greater  degree  of  pre- 
cision is  required  than  in  their  proceedings  in  civil  cases. 
Having  jurisdiction  to  try  cases  of  larceny  of  goods  the 
value  of  which  does  not  exceed  ten  dollars,  it  is  error  to  try 
a  case  in  which  the  value  of  the  property  is  charged  in  the 
complaint  to  be  about  ten  dollars.  It  is  necessary  to  the 
justice's  jurisdiction  in  such  a  case  that  the  larceny  should 
be  charged  to  have  taken  place  in  his  county.  And  the 
record  must  show  that  the  jurors  wpre  good  and  lawful 
men.2 

§  1110.  In  criminal  cases  a  justice  cannot  proceed  to 
judgment  unless  defendant  has  appeared  —  Rules  on  that 
subject  —  Appeal  —  Indiana. — In  Indiana  if  part  of  the 
punishment  of  an  offense  tried  before  a  justice  may  be 


l  State  v.  Graffmuller,  26  Minn.  6. 
*  Com.  v.  Morey,  3  Pittab.  580. 
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imprisonment,  the  justice  cannot  in  the  absence  of  the 
defendant  proceed  to  judgment.  But  if  he  has  appeared  at 
all  during  the  trial  the  justice  may  receive  the  verdict  and  in 
order  to  secure  the  presence  of  the  defendant  issue  a  war- 
rant for  his  arrest.1  If  after  the  rendition  of  the  verdict 
the  justice  delays  entering  judgment,  the  defendant's  right 
of  appeal  is  not  thereby  impaired  for  he  has  no  right  to  an 
appeal  until  after  a  judgment  has  been  rendered ;  and  an 
appeal  taken  between  verdict  and  judgment  is  simply  a 
nullity.2 

§  1111.  Criminal  law  —  Acts  of  justice  within  lite  Jur- 
isdiction not  impeachable  in  collateral  proceedings  — 
Habeas  corpus — Alabama.  —  In  Alabama  a  justice  has 
jurisdiction  of  cases  of  petty  larceny  and  upon  conviction 
may  sentence  the  offender  to  hard  labor  for  the  county  for 
a  period  not  exceeding  twelve  months.  If  the  proceedings 
before  the  justice,  although  "  lamentably  loose,"  are  merely 
irregular  and  not  illegal  and  consequently  void,  they  can- 
not be  drawn  in  question  by  a  petition  for  a  discharge  on 
habeas  corpus.  If  the  justice  in  the  judgment  be  rendered, 
or  the  process  which  he  issued  did  not  exceed  6r  usurp  jur- 
isdiction, his  proceedings  are  not  subject  to  revision  upon  a 
collateral  proceeding,  such  as  a  petition  for  the  writ  of 
habeas  corpus.* 

§  1112.  Judgment — Necessary  to  authorize  all  pro- 
cess in  the  nature  of  an  execution  —  Criminal  law  — 
Iowa.  —  Where  there  is  no  judgment  there  can  be  no  legal 
executory  process.  This  rule  applies  as  well  to  criminal  as 
to  civil  procedure,  and  although  a  justice  may  have  ample 
jurisdiction  to  render  a  judgment,  he  will  assuredly  come 


l  Rev.  State.  Ind.  (1881),  1 1858. 

a  Sturgeon  v.  Gray,  96  Ind.  166;  Rev.  State.  Ind.  (1881),  $  1643;  Jenks.  v.  State,  39 
Ind.  1 ;  Pitzer  v.  Indianopollt,  etc.,  Co.  80  Ind.  569;  Bruce  v.  State,  87  Ind.  450. 
3  Ex  parte  Law,  51  Ala.  84. 
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to  grief  if  be  presumes  to  issue  process  to  execute  a  judg- 
ment which  he  might  have  rendered  but  did  not  render. 
Thus  a  justice  fined  a  constable  five  dollars  for  contempt, 
and,  not  having  rendered  any  judgment  requiring  him  to  be 
committed  until  the  fine  was  paid,  nevertheless  issued  a  mit- 
timus under  which  the  constable  was  imprisoned.  In  a  sub- 
sequent action  for  false  imprisonment  the  supreme  court 

held  that  the  justice  had  exceeded  his  jurisdiction  and  was 
liable  in  damages.1 

§  1113.  Criminal  law  —  Adjournment  of  cause  without 
stating  the  reason  therefor  on  the  docket  deprives  the 
justice  of  jurisdiction  —  Wisconsin.  —  The  strictness  of 
practice  prevalent  in  the  administration  of  criminal  law 
extends  in  a  measure  to  that  part  of  the  criminal  law  which 
is  within  the  cognizance  of  justices.  Thus  in  a  prosecu- 
tion for  a  misdemeanor  the  justice  entered  a  plea  of  not 
guilty  for  the  defendant  who  refused  to  plead,  and  then,  at 
the  instance  of  the  district  attorney,  adjourned  the  hearing  to 
a  future  day,  but  did  not  enter  upon  his  docket  the  cause  for 
which  he  adjourned  it.  Upon  this  state  of  facts  it  was  held 
that  by  so  adjourning  the  cause  without  a  statement  of  rea- 
son therefor  being  entered  upon  his  docket,  the  justice  lost 
jurisdiction  of  the  cause  and  the  discharge  of  the  defendant 
was  ordered  .2 

§  1114.  Appeal  —  In  criminal  cases  — To  what  court  — 
Iowa.  —  In  Iowa  all  appeals  from  a  justice's  judgment  in 
civil  cases  lie  only  to  the  circuit  court.  In  criminal  cases 
the  appeal  is  to  the  district  court.  The  judgment  of  a  jus- 
tice in  a  criminal  case  upon  a  preliminary  examination  was 
that  the  defendant  be  discharged,  and  as  the  prosecution  was 
malicious  the  prosecutor  be  charged  with  costs.  It  was 
held  that  in  such  case  the  appeal^must  be  taken  to  the  dis- 

i  Laopner  v.  Dewell,  56  Iowa,  158. 

a  Harrington  v.  State,  50  Wis.  68;  Hepler  v.  State,  43  Wis.  479. 
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trict  court  at  the  time  the  judgment  is  rendered,  and  the 
justice  must  enter  the  appeal  on  his  docket  and  make  out, 
sign  and  file  a  full  statement  of  all  the  testimony  on  the 
trial,  and  an  appeal  taken  at  a  later  day,  and  without  hav- 
ing given  notice  to  the  justice  when  the  judgment  was 
rendered  was  properly  dismissed.1 

§  1115.  Practice  —  Appeal — Judgment  not  invali- 
dated by  justice's  neglect  to  notify  defendant  in  crim- 
inal case  of  his  right  to  appeal  —  Iowa.  —  It  is  the  duty 
of  a  justice  trying  a  defendant  for  an  offense  in  Iowa  to 
inform  him  of  his  right  to  an  appeal,  but  if  he  omits  to  do 
so,  and  to  enter  the  fact  of  so  informing  the  defendant  of  bis 
right,  the  judgment  is  not  thereby  invalidated,  nor  is  the 
right  of  the  defendant  to  an  appeal  in  the  least  degree 
affected.  The  judgment  remains  in  full  force  and  the 
defendant  is  entitled  to  appeal  from  it.2 

f  1116.  Appeal  —  In  criminal  case  vacates  judg- 
ment—  Rule  as  to  amendment  in  appellate  court  — 
Kansas. —  When  an  appeal  is  taken,  in  a  criminal  case  in 
Kansas  from  the  court  of  a  justice  to  the  district  court,  the 
judgment  rendered  by  the  justice  is  vacated  by  the  appeal, 
and  the  case  is  tried  de  novo  upon  the  original  complaint,  un- 
less that  is  insufficient  or  defective  ;  in  which  case  the  court 
may  order  a  new  complaint  to  be  filed,  and  the  case  shall 
proceed  in  ail  respects  as  if  the  original  complaint  had  not 
been  set  aside.  Hence,  a  person  convicted  in  the  justice's 
court  of  illegally  selling  whisky  to  one  person,  may,  upon 
appeal,  be  convicted  in  the  district  court  of  illegally  selling 
whisky  to  another  person.8 

§  1117.  Appeal  permitted  after  plea  of  guilty  of  mis- 
demeanor—  Vermont.  —  In  Vermont  it  is  the  law  that 


l  State  v.  Knapp,  61  Iowa,  522.  See  Code  of  Iowa  (1880),  §§  4661 ,  4897. 
*  Jaeoby  v.  Waddell,  71  Iowa,  247;  Murphy  v.  McMillan,  59  Iowa,  515. 
8  State  v.  Forner,  82  Kan.  281. 
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upon  a  plea  of  guilty  in  a  criminal  prosecution  for  a  misde- 
meanor before  a  justice,  an  appeal  will  be  permitted.1 

§  1118.  Appeal  —  In  criminal  case  at  any  time  before 
full  execution  of  sentence  —  Mississippi.  —  The  time 
within  which  a  party  can  appeal  from  an  adverse  judgment 
of  a  justice  in  a  civil  case  is  limited  by  law,  but  in  criminal 
cases  it  is  competent  for  him  upon  furnishing  the  bond 
required  by  the  statute  to  appeal  at  any  time  after  convic- 
tion, presumably,  however,  before  the  full  execution  of  the 
sentence.  Thus,  a  defendant  convicted  and  fined  twenty- 
five  dollars  and  committed  to  custody  in  default  of  payment 
may  at  any  time  thereafter  give  the  prescribed  bond  and 
secure  an  appeal.3 

§  1119.  Appeal  —  Where  right  to  appeal  is  limited — 
Rule  in  criminal  cases  —  Texas. — In  Texas  the  judg- 
ment of  a  justice  for  less  than  twenty  dollars  is  final,  but  if 
it  is  for  a  larger  amount,  an  appeal  lies  to  the  county  court, 
or  to  the  district  court  in  those  counties  in  which  the  civil 
jurisdiction  of  the  county  courts  has  been  transferred  to 
the  district  courts.  In  criminal  cases  an  appeahlies  from 
the  judgment  of  a  justice  to  the  county  or  district  court  in 
all  cases  in  which  the  justice  has  jurisdiction.1 

§  1120.  Appeal  — Where  trial  de  novo  is  a  matter  of 
right  —  Virginia.  —  In  Virginia  in  criminal  cases  a  defend- 
ant is  entitled  to  an  appeal  from  the  judgment  of  a  justice 
to  the  county  court,  and  there  the  case  must  be  tried  de 
novo  by  a  jury,  as  if  it  had  originated  in  that  court. 
And  such  appeal  is  a  matter  of  right  without  assignment  of 
errors.4 


1  State  9.  Little,  42  Vt.  480. 

2  Smith  v.  Boykin,  61  Miss.  110.    See  Miss.  Code  (1880) ,  4  3355. 

3  Pevito  v.  Rodgers,  52  Tex.  581. 

4  Bead  v.  Commonwealth,  24  Gratt.  619. 
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§  1121.  Criminal  law — Appellate  court  limited  to  the 
jurisdiction  of  the  justice  —  Michigan.  — In  Michigan 
in  criminal  cases  the  circuit  court  is,  upon  appeal  from  the 
judgment  of  a  justice,  limited  to  the  same  measure  of  pun- 
ishment which,  under  the  law  of  the  State,  the  justice  is 
authorized  to  inflict.  Thus,  a  justice's  power  of  imprison- 
ment for  assault  and  battery  being  limited  to  three  months, 
the  circuit  court  upon  appeal  exceeded  its  jurisdiction  by 
ordering  a  fine  of  two  hundred  dollars,  or  in  default  thereof 
imprisonment  for  one  year.1 

§  1122.  Upon  certiorari  in  a  criminal  case  the 
affirming  judgment  is  that  the  suspended  judgment  he 
executed — Michigan.  — When  a  criminal  judgment  of  a 
justice  has  been  taken  by  certiorari  to  the  circuit  court  the 
only  judgment  that  can  be  rendered  upon  $n  affirmance  of 
the  justice's  ruling  is  that  his  judgment  shall  be  executed. 
The  judgment  of  the  justice  is  merely  suspended,  not  super- 
seded by  the  writ  of  certiorari.  It  may  well  be  repeated 
here  that  upon  the  consideration  of  that  writ,  no  errors  can 
be  taken  into  the  account  except  those  which  were  made 
the  ground  for  the  allowance  of  the  writ ;  no  errors  are 
assignable  in  the  circuit  court,  the  case  must  be  decided 
upon  the  return.2 

i  Matter  of  Irwin,  89  Mich.  48. 
*  People  v.  Hofeson,  48  Mich.  28. 
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CHAPTER    XXIII. 

Preventive  jurisdiction  of  justices  —  Bonds  to  keep  the  peace. 

Section. 

1130.  Duties  ol  j as t ices  as  to  the  issuance  of  peace  warrants  and  pro- 

ceedings upon  them. 

1131.  Affidavit  and  peace  warrant. 

1132.  Trial,  and  recognizance  or  bond  to  keep  the  peace. 

1133.  Further  duties  of  a  justice  on  a  peace  warrant  —  Appeal. 

§  1130.  Duties  of  justices  as  to  the  issuance  of  peace 
warrants  and  proceedings  upon  them.  —  From  the  begin- 
ning justices  have  been  especially  "of  the  peace  "  and  by 
all  modern  legislation  have  been  placed  in  the  foreground 
in  all  proceedings  designed  to  prevent  as  well  as  to  suppress 
disorder.  They  are  authorized,  by  the  statutes  of  each  of 
the  States,  whenever  complaint  is  made  to  them  in  writing 
and  upon  oath,  that  any  person  by  threats  or  otherwise  has 
given  the  complainant  cause  to  apprehend  a  breach  of  the 
peace,  and  that  he,  the  complainant,  stands  in  danger  of  his 
life  or  of  great  bodily  harm,  to  issue  warrants  for  the  arrest 
of  the  person  so  charged  with  unlawful  designs,  to  cause 
him  to  be  arrested  and  brought  before  them  to  answer  such 
charge. 

And  when  a  warrant  of  this  character  has  been  duly  exe- 
cuted and  the  defendant  brought  before  a  justice,  it  is  his 
duty  to  take  certain  prescribed  statutory  steps  to  prevent 
the  apprehended  violence,  and  to  secure  the  safety  of  the 
person  endangered. 

The  duty  of  the  justice  in  this  connection  will  be  con- 
sidered as  fully  as  necessary  in  this  chapter. 

§  1131.  Affidavit  and  peace  warrant. — The  statutes 
of  all  the  States  on  this  subject  are  in  substance  identical. 
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The  statute  of  Missouri  may  be  taken  as  expressing  fully 
the  duty  of  the  justice  in  this  connection.  It  is  as  fol- 
lows : — 

"  Whenever  complaint  shall  be  made  in  writing  and  upon 
oath,  to  any  such  magistrate  (i.e.,  justices,  judges,  mayors, 
etc*),  that  any  person  has  threatened,  or  is  about  to  com- 
mit any  offense  against  the  person  or  property  of  another, 
specifying  the  offense  and  person  complained  against,  it 
shall  be  the  duty  of  the  magistrate  to  issue  a  warrant, 
under  his  hand,  reciting  the  complaint,  and  commanding  the 
officer  to  whom  it  is  directed  forthwith  to  apprehend  the 
person  so  complained  of,  and  bring  him  before  such  magis- 
trate."1 

The  subjoined  forms  of  the  affidavit  and  the  warrant  of 
arrest  will  be  found  sufficient  in  any  State.  —  A. 


(a.) 


STATE  OF 


A. 
FORM. 

AFFIDAVIT. 


County 


?  }-• 


Before  E jP ,  Justice  of  the  Peace  for township,  in 

county  aforesaid : 

Personally  appeared  before  me,  an  acting  justice  of  the  peace  in  and 

for township,  of county,  A B ,  who,  having  been 

duly  sworn,  deposes  and  says  that  C D ,  late  of  said  county 

of (here  specify  the  matter  charged  against  him,  as  "has  threat- 
ened the  life  of  the  said  A B ,"  or  "  has  threatened  to  assault 

and  beat  the  said  A B ")   and  that  he,  the  said  A 

B ,  stands  in  bodily  fear  of  the  said  C D ,  and  verily 

believes  that  the  said  C D ,  unless  restrained  by  due  process 

of  law,  will  kiU  him,  the  said  A B ,  or  do  to  him  some  great 

bodily  harm.    Wherefore  the  said  A B prays  that  a  warrant 

be  issued  for  the  arrest  of  said  C D ,  and  that  he  be  brought 

before  the  justice  to  be  dealt  with  as  the  law  directs. 

(Signed)  A B . 

Sworn  to  and  subscribed  before  me  this day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

l  Rev.  Stats, ,  Mo.  (1879),  1 1714. 

652 


CH.  XXIII.]         *  JUSTICE8  —  PEACE  WARRANTS.  §    1131 

(b.)  Of  coarse  the  form  of  the  affidavit  must  be  made  to'  conform  to 
the  facts  to  which  the  affiant  is  willing  to  swear.  Whatever  breach  of  the 
peace  or  violation  of  the  law  In  the  shape  of  an  offense  against  the  person 
or  property  of  another  is  contemplated  by  the  person  accused,  most  be 
set  forth  in  the  affidavit  in  appropriate  language.  If  the  affidavit  is  not 
made  by  the  party  supposed  to  be  endangered,  but  by  another  person  In 
his  behalf,  the  formula  will  be  varied  to  suit  the  facts. 

The  following  is  a  suitable  form  where  the  affiant  Is  not  the  person 
endangered :  — 


FORM. 

Caption  as  above. 

Follow  the  foregoing  from  down  to  and   including  the  words  that 

C D ,  late  of county, —  then  add  the  matter  charged 

as  "  has  threatened  the  life  of  R L ,"  or  "  has  threatened  to 

assault  and  beat  R L ,"  then  add,  "And  the  said  A 

B verily  believes  that  the  said  C D ,  unless  restrained 

by  due  process  of  law,  will  kill  the  said  R L ,  or  do  him  some 

great  bodily  harm.    Wherefore  the  said  A B prays  that  a 

warrant  be  Issued  for  the  arrest  of  said  C D ,  and  that  he  be 

brought  before  the  justice  to  be  dealt  with  as  the  law  directs." 

To  be  signed  by  the  affiant  and  attested  by  the  justice  as  in  the  forego- 
ing form. 

It  will  be  observed  that  it  is  not  necessary  that  the  party  alleged  to  be 
endangered  shall  make  the  affidavit.  The  complaint  may  be  made  by  any 
person  willing  to  encounter  the  responsibilities  of  the  position.  And  a 
warrant  may  be  issued  upon  the  sworn  statements  of  such  a  person,  who, 
of  course,  would  be  held  responsible  for  costs  and  damages,  if  the  appli- 
cation should  prove  to  be  frivolous  or  malicious. 

(c.)  When  the  affidavit  of  the  person  aggrieved,  or  other  person  on  his 
behalf,  is  satisfactory  to  the  justice,  or  he  may  be  convinced  otherwise, 
that  there  Is  danger  of  a  breach  of  the  peace,  he  will  issue  a  warrant  for 
the  arrest  of  the  party  charged,  which  may  be  in  the  following — 


FORM. 


STATE  OF 


County 


*  t  Before  E F ,  Justice  of  the  Peace. 


The  State  of to  any  constable  of county  —  Greeting  : 

Whereas  A B ,  has  this  day  given  information  on  oath  to  me, 

E F ,  an  acting  justice  of  the  peace  for  said  county,  that 
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O D ,  late  of  said  county,  did  (here  describe  the  offense 

charged,  as  "  on  the day  of ,  18 — ,  threaten  the  life  of  said 

A B ,  and  that  he,  the  said  A B ,  stands  in  bodily 

fear  of  the  violence  so  threatened  by  said  C D ,"  then  proceed) . 

These  are,  therefore,  to  command  you  forthwith  to  apprehend  the  said 

0 D ,  and  bring  him  before  me  to  answer  the  premises,  and 

further  to  be  dealt  according  to  law. 

Given  under  my  hand  at  the  county  of  aforesaid,  on  this 

day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 


§  1132  Trial  and  recognizance,  or  bond  to  keep  the 
peace.  —  When  a  person  charged  upon  oath  with  being  dan- 
gerous to  the  affiant,  or  to  other  members  of  the  community, 
has  been  arrested  and  brought  before  the  justice,  he  is,  of 
course,  entitled  to  his  "  day  in  court,"  and  may  controvert 
the  charges  made  against  him.  The  matter  is  tried  by  jury 
in  those  States  in  which  juries  from  a  part  of  the  court  of  a 
justice,  as  in  Missouri.1  In  States  in  which  juries  are  not 
impaneled  in  justices'  courts,  the  trial  is  had  before  the 
justice  alone,  as  in  Tennessee.3 

And  when  the  question  has  been  solved  by  the  aid  of  the 
jury,  or  the  unassisted  logic  of  the  justice,  and  the  conclu- 
sion reached,  that  there  is  just  reason  to  apprehend  that 
the  accused  will  commit  a  breach  of  the  peace,  the  further 
proceedings  are  identical  in  all  the  States.  He  is  required 
to  give  security  in  such  a  sum  as  the  justice  in  his  discretion 
may  deem  sufficient,  that  he  will  for  a  prescribed  period 
keep  the  peace  toward  all  the  people  of  the  State,  and  par- 
ticularly the  complainant  or  person  endangered.  And  this 
security  is  given  by  bond  in  some  of  the  States,  and  by 
recognizance  in  others. 

In  the  subjoined  note  will  be  found  forms  of  each  of 
these  obligations.  —  B. 


i  See  Rev.  State.  Mo.  (1879),  |§  1718  ef$cq. 
>  M.  a  V.  Code  Tenn.  (1884) , «  5771  et  $eq. 
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B. 

(a.)  The  following  is  the  form  of  a  regular  bond  to  keep  the  peace, 
which  is  available  in  any  State :  — 

FORM. 


Know  all  men  by  these  presents  that  we  C D ,  P 

Q ,  and  8 K ,  are  held  and  firmly  bound  to  the  State 

of ,  in  the  penal  sum  of  dollars  (the  amount  fixed  by  the 

justice),  for  the  payment  of  which  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators  by  these  presents.  Sealed  with  our  seals  and 
dated  this day  of ,  18 — . 

The  condition  of  this  obligation  is  such,  that  if  the  above  bound  C 

D ,  shall  for  the  term  of months  from  this  date,  keep  the 

peace  to  all  the  people  of  the  State  of ,  and  especially  as  to  A 

B (or  the  person  held  to  be  in  danger),  then  this  obligation  to  be 

void,  otherwise  to  remain  in  full  force  and  effect. 

(Signed)  C D ,  [skal.] 

(     "     )  P Q ,  Lskal.] 

(       "       )  S R ,  [SEAL.] 

Approved  this day  of  ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(b.)  The  following  is  the  form  of  a  recognizance  for  the  same  purpose, 
which  may  be  used  in  most  of  the  States,  though  the  preceding  form  is 
better:  — 

FORM. 
STATE  OF ,  \88m 


County, 


Be  it  remembered  that  on  the  day  of ,  18—,  personally 

came  before  me,  E F ,  a  justice  of  the  peace  within  and  for 

the  county  of aforesaid,  C D ,  and  P Q ,  and 

S  r ,  and  acknowledged  themselves  to  be  indebted  to  the  State 

of ,  as  follows :  The  said  C D ,  in  the  sum  of dollars 

and  the  said  P Q »and  S R ,  each  in  the  sum  of 

dollars,  to  be  levied  of  their  respective  goods  and  chattels,  lands  and 

tenements.  Upon  condition  nevertheless  that  if  the  said  C D , 

shall  for  a  period  of months  from  the  date  hereof,  keep  the  peace  as 

to  all  the  people  of  the  State  of  aforesaid,  and  especially  as  to 

A B (or  the  person  endangered),  then  this  recognizance  to 

be  void,  otherwise  to  remain  in  full  force  and  effect. 

(Signed)  C D , 

(     "     )  P Q , 

(     "      )  S B . 

Taken  and  certified  the  day  and  year  aforesaid. 

(Signed)  E F ,  Justice  of  the  Peace. 
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§  1133.  Farther  duties  of  a  justice  on  a  peace  war- 
rant—  Appeal. — If  the  party  accused  of  turbulent  ten- 
dencies gives  the  bond  or  recognizance  required,  he  is 
discharged  and  it  is  then  the  final  duty  of  the  justice  to 
transmit  the  security  he  has  taken  to  the  clerk  of  the 
proper  court,  or  to  whatever  functionary  is  entrusted  by 
the  law  of  the  State  with  the  custody  of  such  papers. 
When  that  has  been  done,  the  justice  lfas  nothing  further 
to  do  with  the  matter. 

If,  however,  the  accused  is  unable  to  furnish  the  security 
which  the  justice  requires,  it  becomes  the  duty  of  the  mag- 
istrate to  commit  him  to  jail  until  he  shall  give  the  bond 
and  security.  And  in  the  warrant  or  mittimus  by  which 
the  justice  directs  him  to  be  imprisoned,  shall  be  specified 
the  cause  of  his  commitment,  the  time  he  is  required  to 
keep  the  peace,  towards  whom  particularly,  and  the  sum  in 
which  security  is  demanded.  In  some  of  the  States,  after 
having  been  actually  incarcerated  for  a  specified  time,  the 
prisoner,  if  still  unable  to  give  the  security,  may  be  released 
upon  his  own  recognizance.  In  Missouri  he  can  be  so  dis- 
charged after  thirty  days'  actual  imprisonment.1  And  in  all 
cases  of  this  character  an  appeal  may  be  taken  by  the  per- 
son convicted;  but  he  must  file  an  affidavit,  that  he  verilv 
believes  himself  aggrieved,  and  must  also  furnish  security 
that  he  will,  pending  the  appeal,  keep  the  peace  generally 
and  especially  as  to  the  complainant.2 

1  1  Rev.  State.  Mo.  (1879),  %  1717. 

2  Ibid.,  1 1723. 
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CHAPTER    XXIV. 

Jurisdiction   of   justices   in   proceedings   designed   to    detect 

offenders  —  search  warrants. 

Section. 
1187.  Search  warrants — Duties  of  justices  In  issuing  them. 

1138.  Essentials  of  a  search  warrant. 

1139.  Search  warrant  —  Cannot  be  issued  by  justice  on  his  own  behalf 

or  for  his  own  property  —  Minnesota. 

§  1137.  Search  warrants  —  Duties  of  Justices  in  issu- 
ing them.  —  In  the  preceding  chapter  has  been  considered 
the  very  scant  jurisdiction  of  the  justice  in  the  matter  of 
preventing  the  commission  of  crimes.  In  this  will  be 
shown  the  still  slighter  agency  he  can  have  in  its  detection. 
The  justice  is  powerless  to  prevent  the  commission  of  any 
form  of  offense  except  a  breach  of  the  peace,  and  to  do  that  he 
can  only  issue  a  peace  warrant  and,  in  proper  cases,  require 
the  accused  to  furnish  security  that  he  will  not,  during  a 
prescribed  period,  violate  the  law  by  any  such  acts  as  con- 
stitute a  technical  breach  of  the  peace. 

The  search  warrant  is  designed  to  furnish  evidence  of 
the  commission  of  a  crime,  the  perpetration  of  which  is 
suspected,  and  of  which,  generally,  some  definite  person  is 
accused.  In  its  issuance  very  special  care  must  be  taken 
not  to  transcend  the  safeguards  which  the  constitution  and 
the  laws  have  thrown  around  the  person  and  property 
rights  of  every  citizen.  By  the  fourth  amendment  of  the 
Constitution  of  the  United  States,  the  right  to  search  at  all 
is  limited  in  several  very  important  particulars:  "  No 
warrants  shall  issue  except  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  person  or  thing  to  be  seized.' * 
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Under  these  limitations  any  justice  must  issue  a  search 
warrant  upon  the  application  of  any  person  who  supports 
his  demand  by  an  affidavit  showing  that  a  crime  has  been 
committed  and  that  there  is  probable  cause  to  believe  that 
the  person  or  thing,  connected  with  that  crime,  will  be 
found  in  the  designated  place.  And  in  the  affidavit  the 
place  to  be  searched,  and  the  person  or  thing  sought  must 
be  particularly  described. 

The  following  are  the  common-law  rules  which  control  the 
issuance  of  search  warrants.  First,  that  they  be  not 
granted  without  oath  made  before  a  justice  of  a  felony  com- 
mitted, and  that  the  complainant  has  probable  cause  to 
suspect  that  the  goods  are  in  such  a  house  or  place,  and 
his  reason  for  such  suspicion ;  second,  that  such  warrants 
express  that  the  search  be  made  in  the  day  time ;  thirds 
that  they  ought  to  be  directed  to  a  constable  or  other 
proper  officer,  and  not  to  a  private  person ;  fourth,  that 
they  ought  to  command  the  officer  to  bring  the  stolen 
goods,  and  the  person  in  whose  custody  they  are,  before 
some  justice  of  the  peace,  and  they  should  designate  the 
place  to  be  searched.1 

§  1138.  Essentials  of  a  search  warrant. — In  the  pre- 
ceding section  the  caution  to  be  observed  in  issuing  a  search 
warrant  has  been  clearly  indicated.  It  may  be  added  that 
it  is  essential  that  the  affidavit  should  very  distinctly  set 
forth  that  a  felony  has  been  committed.  In  North  Carolina 
it  has  been  held  that  a  search  warrant  could  not  be  legally 
issued  for  slaves  which  were  alleged  to  have  been  *«  by 
some  person  unknown  feloniously  stolen,  or  went  out  of 
the  possession  of  Thomas  Rowland,"  etc.  The  disjunctive 
conjunction  "  or  "  was  held  to  be  fatal  to  the  validity  of 


l  2  Hale's  P.  0. 149.  See,  also,  on  the  subject  generally:  Elsee  v.  Smith,  1  DowL 
A  Kyi.  97;  Sandford  v.  Nichols,  13  Mass.  386;  State  v.  Mann,  Sired.  45;  Humes  r. 
Taber,  1  B.  I.  464;  Stove  v.  Dana,  5  Mete.  98;  Seed  v.  Rice,  2  J.  J.  Marsh.  44;  Tnell 
v.  Wrink,  6  Black*.  249;  Gramon  v.  Raymond,  1  Conn.  40. 
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the  search  warrant.  The  fact  that  the  slaves  had  merely 
run  away  did  not  authorize  the  search  warrant  which  might 
well  have  been  lawful  if  that  possible  alternative  had  been 
omitted.1  And  besides  being  distinct  and  single  in  the 
averment  that  a  felony  has  been  committed  then  it  is  neces- 
sary that  the  affidavit  and  warrant  shall  state  that  the  com- 
plainant "  has  cause  to  suspect  and  does  suspect  that  the 
goods  are  concealed,"  etc.  The  word  "  believe  "  is  not  an 
equivalent,  and  the  place  to  be  searched  must  be  distinctly 
stated,  for  a  warrant  to  search  "the  house  of  A.  B.,  will 
only  authorize  a  search  of  his  dwelling-house  and  not  his 
house  occupied  by  another  person.2 

In  an  old  Kentucky  case  it  is  held  that  the  fourth 
amendment  of  the  Constitution  of  the  United  States 
already  cited  does  not  apply  to  process  issued  to  and  exe- 
cuted by  State  officers.  The  correctness  of  this  ruling  is 
more  than  doubtful.  In  the  same  case,  much  more  reason- 
ably, it  is  held  that  a  warrant  authorizing  a  search  for  slaves, 
"  in  the  possession  of  Rice,"  is  fatally  defective  because  it 
does  not  indicate  the  place  to  be  searched.8  In  Connecticut 
it  is  held  that  to  authorize  a  search  warrant  the  applicant 
must  swear  that  his  goods  have  been  stolen  ;  that  he  strongly 
suspects  that  they  are  concealed  in  a  specific  place,  and 
that  they  were  stolen  by  a  person  distinctly  pointed  out. 
It  may  well  be  doubted  whether  the  affidavit  and  warrant 
need  necessarily  state  whom  the  applicant  suspected  of  the 
theft,  knowing  that  the  goods  had  been  stolen  and  strongly 
suspecting  that  they  were  in  the  place  designated  should  be 
sufficient  to  authorize  the  search.4  It  might  very  well  hap- 
pen that  the  owner  of  goods  might  have  very  good  reason 
to  suspect  that  this  stolen  property  was  in  a  particular 
place,  the  proprietor  of  which  was  of  bad  repute,  in  police 

i  8tate  v.  Mann,  tupra, 
s  Humes  v.  Taber,  tupra, 
8  Bead  w.  Rice,  tupra. 
*  Grnmon  v.  Raymond,  tupra. 
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parlance,  "  a  fence/'  and  yet  have  no  reason  to  suspect 
any  particular  shoplifter  of  the  theft. 

In  the  subjoined  note  is  a  form  for  an  affidavit  of  the 
applicant  for  a  search  warrant  which  will  be  found  sufficient 
in  any  of  the  States.  —  A. 

A. 

(a.)  Affidavit  for  a  search  warrant. 

FORM. 

STATE  OF  — — —  ^ 
— —  CouifTY  '  J  **'    Be*ore  E F ,  Justice  of  the  Peace. 

This  day  personally  appeared  before  me,  an  acting  justice  of  the  peace 

in  and  for  the  county  of  aforesaid,  A B ,  who  having 

been  duly  sworn  says,  that  on  or  about  the day  of ,  18 — , 

the  following  goods  and  chattels  the  property  of  him  the  said  A 

B (or  if  the  property  of  another  person,  say  so,  giving  his  foil 

name),  that  is  to  say  (here  describe  the  property  in  question  as  particu- 
larly as  possible)  were  feloniously  taken,  stolen  and  carried  away  from 

(here  state  particularly  the  place  from  which  the  property  was 

stolen)  in  the  county  aforesaid  (or  if  in  another  county  say  so,  giving  the 

name  of  the  county)  by  X *-  Y (or  if  the  thief  is  not  known 

or  strongly  suspectedfaay  "  by  some  person  unknown  ").    And  that  said 

A B — ,  ftrther  says  that  he  has  reasonable  grounds  to  suspect 

and  does  suspect,  the  said  goods  and  chattels  are  concealed  in  (here  de- 
scribe the  place  to  be  searched  very  particularly)  in  the  township  of 

.    And  he  further  states  that  the  reason  of  his  suspecting  that  said 

goods  are  so^oncealed  is  (here  state  briefly  the  reason  of  his  suspicion). 

And  the  said  A B ,  therefore  prays  for  a  search  warrant  to  be 

issued  ordering  said  place  to  be  searched  for  the  said  goods. 

(Signed)  A B . 

Sworn  to  and  subscribed  before  me  this day  of ,  18 — . 

(Signed)  E F ,  Justice  of  the  Peace. 

(&.)  The  following  is  the  form  of  a  search  warrant  which  can  be  used 
in  any  State :  — 

FORM. 

STATE  OF ,  ^ 

County,   j88' 

The  State  of to  the  sheriff  ojj county,  or  to  any  constable  of 

township  in  said  county  —  Greeting  : 

Information  upon  oath  having  this  day  been  given  to  E F , 

one  of  our  justices  of  the  peace  in  and  for township  in 
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county,  by  A B ,  that  the  following  goods  and  chattels  (here 

copy  the  foregoing  affidavit  down  to  and  not  including  the  words  "  and 

the  said  A B — ; ,  therefore  prays  for  a  search  warrant,"  etc.,  then 

proceed).  These  are,  therefore)  to  command  yon  to  enter  in  the  day 
time  into  (the  place  of  concealment  specified)  in  the  township  and 
county  aforesaid,  and  there  diligently  search  for  the  said  goods  and  chat- 
tels; and  if  the  same  be  found  or,  any  part  thereof,  to  bring  such  as  may 
be  found  before  the  said  justice  at  his  office,  in  the  township  and  county 
aforesaid,  without  delay  to  be  disposed  of  according  to  law;  and  have 
you  then  and  there  this  writ. 

Witness  our  said  justice  this day  of ,  18—. 

(Signed)  E F ,  Justice  of  the  Peace. 

In  some  of  the  States  a  search  warrant  may  be  executed  at  night,  If 
certain  prescribed  facts  appear  in  the  affidavit.  In  such  case  the  words, 
"in  the  daytime,"  may  be  omitted  In  the  mandatory  clause  of  the  fore- 
going warrant.  And  in  such  case  the.  justice  reciting  the  facts  authoriz- 
ing it  may  say  instead  of  those  words  "in  the  day  time  or  by  night." 

§  1139.  Search  warrant  —  Can  not  be  issued  by  Justice 
on  his  own  behalf  or  for  his  own  property  —  Min- 
nesota.—  The  supreme  court  of  Minnesota  found  it  nec- 
essary to  decide  that  a  justice  could  not  lawfully  issue  a 
search  warrant  for  his  own  personal  property.  And  in  a 
case  in  which  a  justice  issued  such  a  warrant,  upon  the 
application,  however,  of  another  person,  the  warrant  was* 
held  to  afford  no  protection  to  the  officer  who  executed  it, 
because  upon  its  face  it  appeared  that  the  property  for 
which  search  was  authorized  was  the  property  of  the  justice 
who  issued  the  process,  and  the  warrant  was  void  upon  its 
face.1 

l  Gordon  v.  Henry,  23  Mino,  245. 
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« 

§  1145.  Compensation  of  justices . — The  laborer  is 
worthy  of  his  hire,  and  justices  of  the  peace  like  otter  peo- 
ple are  and  should  be  paid  for  their  services.  In  England 
and  in  primitive  times  iu  the  United  States  justices  were  an 
unpaid  magistracy,  buf  in  these  latter  days  we  have  changed 
all  that.  The  manner  in  which  justices  are  paid,  by  fees 
instead  of  fixed  salaries,  has  been  and  still  is  a  matter  of 
some  animadversion.  That  they  should  be  dependeut  for 
their  emolumqpts  upon  the  number  of  cases  they  adjudi- 
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cate  would  naturally  suggest  an  ever-present  temptation  to 
swell  their  revenues  by  stirring  up  lawsuits  and  foment- 
ing discord  among  their  neighbors,  but  there  is  little  reason 
to  believe  that  any  material  foundation  exists,  especially  in 
the  rural  districts,  for  the  suspicion  which  this  fact  would 
seem  to  warrant.  And  as  their  fees  are  very  small,  the 
temptation  to  which  they  are  exposed  are  much  less  in  fact 
than  they  would  seem  to  be  in  theory.  However  this  may 
be,  the  system  of  paying  justices  by  fees  is  too  firmly  set- 
tled to  be  shaken  at  any  early  day,  and  they  will  probably 
continue  to  be,  in  this  respect,  an  exception  among  judicial 
officers. 

The  fees  of  justices  for  the  services  tfeey  render  are,^f 
course,  regulated  by  statute  in  each  of  the  States.  There 
is  some  variation  in  the  amounts  prescribed  for  the 
fees  due  for  the  several  services  performed  by  justices,  but 
the  variation  is  so  slight  that  any  detailed  examination  of 
the  differences  between  the  statutes  of  the  various  States 
would  be  manifestly  inappropriate.  Each  reader  of  the 
this  work  has  of  course  ready  access  to  the  Code  or  Revised 
Statutes,  or  Compiled  Laws  of  his  own  State,  in  which  all  the 
information  on  this  subject  may  readily  be  found,  and  it 
would,  therefore  be  a  work  of  supererogation  to  repeat  those 

details  in  this  work.  ** 

■ 

It  need  only  be  added  that  the  sums  paid  to  justices 
for  services  unconnected  with  the  actions  adjudicated  in 
their  courts  are  fees  of  office  and  the  statutes  whith  author- 
ize them  not  only  designate  their  amounts,  but  when,  how 
and  by  whom  they  are  to  be  paid.  All  the  fees  due  to  jus- 
tices for  services  in  their  courts  are  technically  costs,  and 
together  with  the  fees  of  constables,  jurors  and  witnesses 
are  controlled  by  the  general  law  regulating  costs  in  courts 
of  law. 

The  general  rule  in  law  courts,  it  is  well  known,  is  that 
costs  follow  the  judgment,  the  prevailing  party  recovering 
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costs  from  his  adversary.     There  are  a  few  statutory  excep- 
tions to  this  rule,  but  they  are   unimportant  and  hardly 

worthy  of  special  mention. 

m 

§  1146.  Legal  costs  can  only  be  awarded  by  the  judg- 
ment of  a  Justice. — That  a  justice  can  only  award  legal 
costs  would  seem  to  be*  .a  self-evident  proposition.  In 
Illinois,  however,  it  was  found  necessary  to  decide  that  when 
a  constable  demanded  illegal  and  exorbitant  fees  for  serv- 
ices  rendered  by  him  in  the  execution  of  process,  the 
judgment  being'for  costs  only,  without  any  specification  of 
items  and  amounts;  the  justice  could  not  be  compelled  by 
mandamus  to  issue  an  execution  for  such  illegal  charges. 
In  other  words  a  justice  can  not  be  compelled  to  issue  an 
execution  for  costs  that  by  law  the  officer  was  not  entitled 
to  collect ;  a  proposition  whieh  would  hardly  seem  to 
require  a  solemn  decision  of  a  supreme  court.1 

§  1147.  Costs  —  Fees  of  officers  strictly  limited  to  those 
prescribed  by  statute, —  Wisconsin. —  The  fees  allowed  by 
law  to  constables  or  other  officers  attending  upon  or  acting 
under  the  process  issued  by  justices,  are  matters  of  much 
importance  in  the  consideration  of  the  duties  and  functions 
of  justices.  These  fees  are  prescribed  by  statute  in  each 
State,  and  no  claim  for  services  which  can  not  be  sustained 
by  the  statute  can  be  allowed  to  the  officer.  He  takes  his 
office  cum  onere,  and  if  dissatisfied  with  his  remuneration  his 
only  remedy  is  to  resign.  In  Wisconsin  it  has  been  held 
that  it  is  the  duty  of  a  constable  who  under  a  criminal 
warrant  has  arrested  a  party  and  carried  him  before  a  jus- 
tice, to  remain  in  charge  of  his  prisoner,  until  he  is  either 
discharged  or  bailed  or  committed  to  jail,  and  that  for  such 
services  he  is  to  receive  certain  specified  fees  besides  actual 
expenses.     The  constable  being  the  ministerial  officer  of  the 


l  Chase  v.  De  Wolf,  69111.  47. 
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justices'  courts  must  attend  those  courts  with  his  prisoner, 
perform  his  ministerial  duties  and  receive  therefor  the  pre- 
scribed compensation.1 

§  1148.  Costs  —  Officer     entitled    to     statutory    fees, 
though     apparently    exorbitant  —  Pennsylvania.  —  The 

matter  of  costs  is  frequently  a  subject  of  consideration  for 
/  justices,  not  only  their  own  fees,  but  those  of  the  officers 

who  serve  their  process.  This  subject  is  very  elaborately 
adjusted  by  the  statutes  of  the  several  States,  and  while  it 
is  not  practicable  in  this  work  to  furqish  every  detail  as 
thoroughly  as.  could  be  desired,  the  general  rules  on  the 
subject  are  carefully  presented,  and  such  adjudications  as 
are  of  more  than  merely  local  and  transitory  interest  will 
be  fully  noted.  Questions  of  costs  frequently  arise  from 
the  reduplication  of  fees  by  officers  who  either  by  the 
letter  of  the  law,  or  the  carelessness  of  parties,  are  en- 
abled to  claim  for  their  services  an  inordinate  compensa- 
tion. A  case  of  this  character  is  to  be  found  in  a  recent 
Pennsylvania  report.  A  plaintiff  brought  twenty  suits 
against  as  many  different  defendants,  all  in  the  same  neigh- 
borhood, and  the  constable  making  two  trips  on  a  railway 
train  served  the  process  in  each  case,  and  charged  mileage 
in  every  case.  The  court  held  that  he  had  a  perfect  right 
to  do  so.  Unless  there  is  a  statute  limiting  these  charges 
the  rule  is  undoubtedly  that  a  ministerial  officer  is  entitled 
to  the  prescribed  fees  in  every  case,  although  it  may  have 
chanced  that  he  performed  the  service  with  much  less 
trouble  and  expense  than  he  would  have  done  had  he  been 
obliged  to  make  a  separate  journey  to  serve  the  process  on 
each  individual  defendant.  Where  there  is  an  undue  and 
unnecessary  multiplicity  of  suits,  the  courts  will  relieve  the 
innocent  party  from  the  excessive  charges,  but  it  will  place 

i  Butts  v.  Book  County,  58  Wis.  641. 
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the  burden  of  the  extra  costs  upon  the  party  who  occasioned 
it,  not  upon  the  ministerial  officer.1 

§  1149.  Costs  are  not  included  in  the  computation  of  a 
justice's  numerical  Jurisdiction  —  Attorney's  fees,  when 
part  of  costs  —  Iowa.  —  The  amount  in  controversy,  con- 
sidered with  reference  to  jurisdiction,  does  not  include  the 
costs  of  litigation,  they  are  incidental  expenses,  and  it 
may  be  presumed  that  other  like  charges  partake  of  the 
same  character,  and  form  no  part  of  the  amount  in  con- 
troversy which  fixes  the  jurisdiction.  When  an  attorney's 
fee  is  stipulated  for  in  the  note  which  forms  the  cause 
of  action,  that  fee,*  it  has  been  held,  forms  no  part  of  the 
amouut  of  the  demand  which  controls  the  question  of  juris- 
diction.    It  is  a  part  of  the  costs  of  the  cause.3 

§  1150.  When  parties  shall  recover  no  more  costs  than 
damages  —  Rule  as  to  costs  in  appeals  from  justices  — 
Indiana. — The  law  in  Indiana  which  prescribes  that  in 
actions  for  damages  only,  not  arising  out  of  contract,  if  the 
plaintiff  do  not  recover  more  than  five  dollars  damages,  he 
shall  recover  no  more  costs  than  damages,  does  not  apply 
to  causes  appealed  to  the  courts  of  common  pleas  or  the 
circuit  courts.  And  if  one  appeals  from  the  judgment  of  a 
justice  and  fails  to  recover  five  dollars  more  in  the  appel- 
late court  than  he  did  before  the  justice,  the  appellee  shall 
recover  his  costs  in  the  appellate  court.  This  rule  is  held 
not  to  apply  to  cases  in  which  the  appellant  recovered 
nothing  before  the  justice,  and  less  than  five  dollars  in  the 
appellate  court.  In  such  a  case  the  appellant  recovers  full 
costs  against  the  appellee.8 


i  McGee  v.  Dillon,  103  Pa.  St.  483.    See,  also,  Towonda  Bank  v.  Ballard,  7  Watts 
AS.  434. 
s  8piesberger  v.  Thomas,  59  Iowa,  606. 
•  Castle  v.  House,  41  Ind.  833. 
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§  1151.  Costs  —  What  fees  justice  may  demand  before 
granting  appeal  —  Iowa. — It  has  been  found  necessary  in 
Iowa  to  decide  that  a  justice,  in  case  of  an  appeal  from  his 
judgment,  is  not  authorized  to  demand  payment  to  him 
of  any  of  the  fees  to  which  the  clerk  of  the  circuit  court 
may  be  entitled,  and  that  he  cannot  claim  the  fee  pre- 
scribed for  "-drawing  and  approving  the  bond  when 
required  in  any  case,"  unless  he  draws  the  bond  as  well  as 
approves  it.  He  may,  however,  exact  payment  of  the 
fees  for  making  out  the  transcript  before  he  permits  it  to 
go  out  of  his  possession.1 

§  1152.  Plaintiff  appealing  and  recovering  a  greater 
sum  or  more  favorable  terms  entitled  to  costs  —  Penn- 
sylvania. —  It  is  the  law  in  Pennsylvania  that  if  a  plaintiff 
appeals  from  the  judgment  of  a  justice  and  recovers  a 
greater  amount  or  better  terms  than  by  the  judgment  of  the 
justice,  he  is  entitled  to  a  judgment  for  costs.  And  it  was 
held  that  a  plaintiff  was  entitled  to  costs  who  recovered 
$46.62  before  the  justice,  and  upon  his  own  appeal  recov- 
ered $50,  on  verdict  in  the  court  of  common  pleas.  The 
court  said  that  it  would  not  go  out  of  the  record  to  ascer- 
tain whether  the  jury  had  made  their  verdict  of  fifty 
dollars  by  adding  interest  to  the  amount  of  the  justice's 
judgment.  The  plaintiff  was  within  the  letter  of  the  law 
and  entitled  to  his  costs.3 

§  1153.  Appeal  —  When  costs  will  be  allowed  to 
appellant  —  New  York*  — In  New  York  it  is  the  law  that 
if  an  appeal  is  taken  from  the  judgment  of  a  justice,  the 
appellant  shall  not  recover  costs  unless  the  judgment  shall 
be  reversed,  or  that  of  the  appellate  court  shall  be  more 
favorable  to  the  appellant  than  that  of  the  justice  by  at  least 


l  McKay  v.  Maloy,  58  Iowa,  88. 

a  Barker  v.  McCreary,  66  Pa.  St.  162. 
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ten  dollars.  It  is  held  that  in  estimating  the  difference 
between  the  judgment  first  rendered  and  the  last  judgment, 
interest  on  the  former  shall  not  be  computed.1 

§  1154.  Rule  as  to  costs  when  venue  is  changed  and 
a  summons  issued  —  Indiana.  —  The  rule  is,  in  Indiana, 
that  when  the  venue  is  changed  in  a  case  in  a.  justice's  court 
it  is  the  duty  of  the  new  justice  to  fix  the  day  of  trial  and 
proceed  with  the  case  in  the  same  manner  as  if  the  suit  had 
been  orignally  instituted  in  his  court.  He  is  not  required 
to  give  notice  of  the  day  of  trial  to  either  party,  as  both 
are  bound  to  take  notice.  If,  however,  he  issues  a  sum- 
mons requiring  either  party  to  appear  at  the  day  fixed  for 
the  trial,  the  costs  of  such  a  summons  falls  upon  the  party 
at  whose  instance  it  was  issued.8 

§  1155.  Criminal  law — Fees  of  justice  due  upon 
continuance  —  Iowa.  —  In  Iowa  a  justice  is  entitled  to  a 
continuance  or  adjournment  fee  in  criminal  as  well  as  civil 
cases  and  this  when  the  adjournment  is  upon  the  motion  of 
either  party,  and  in  cases  of  preliminary  examination  as 
well  as  upon  final  hearing  of  a  cause  which  is  within  his 
jurisdiction.8 

§  1156.  Costs  —  Power  of  justice  to  fix  compensa- 
tion of  constable  for  certain  duties  —  Extortion  —  Mis- 
souri. —  In  Missouri  it  is  the  law  that  the  compensation  of 
a  constable  for  receiving  and  keeping  property  levied  on 
must  be  determined  by  the  justice  who  issued  the  final  pro- 
cess. And  a  constable  who  of  his  own  motion  fixed  upon  a 
sum  as  due  to  him  for  such  care  and  service,  and  exacted 
the  same  from  a  suitor,  is  guilty  of  extortion.4 

i  Hnmeston  v.  Ballard,  89  How.  Fr.  98. 

*  Louisville,  etc.,  Oo.  v.  Hagen,  87  Ind.  80. 

*  Evans  v.  Story  County,  85  Iowa,  126. 

*  State  v.  Vasell,  47  Mo.  416 ;  $.  c.  47  Mo.  444. 
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[The  figures  refer  to  the  sections  J] 

ABATEMENT.    See  Pleading. 

Effect  of  special  appearance  on  one  matter,  462. 
Flea,  in,  when  admissible  in  appellate  court,  838. 
Fleas  in  mast  be  promptly  filed,  399. 

ACKNOWLEDGMENT.    See  Deeds,  72. 

ADMINISTRATOR. 

When  he  must  bring  new  suit  on  judgment,  606. 

ADJOURNMENT,  ILLEGALITY  OF.     See  Practice ;  Trial;  Justices' 
Courts. 
Must  be  objected  to  before  judgment,  468. 
Presumed  to  be  the  proper  place,  469. 
When  permitted  by  another  justice,  471. 

AFFIDAVIT.    See  Practice;  Trial;  Justices' Courts. 
Essential  in  replevin  cases,  916. 
Ground  for  an  attachment,  326,  D  (a). 

ALABAMA. 

Constitutional  provision  in,  270. 

Election  of  justice  in,  8,  (p) . 

How  justice  is  removed  from  office,  1007. 

Limitations  upon  jurisdiction  of  justices  in  Alabama,  105,  A  (k). 

Marriage  laws  connected  with  justices  in,  license  to  be  returned,  9. 

Notary  is  ex  officio  justice,  notary  is  ex  officio  justice  in  Alabama, 

72,  B(«). 
Rule  as  to  amendment,  457. 
Rule  as  to  appeal,  868. 
Rule  as  to  appeal  and  abatement,  853. 
Rule  when  appeal  vacates  judgment,  900. 
Rule  as  to  bastardy,  1042. 
Rule  as  to  criminal  law,  1021,  1024,  1024,  1089. 
Rule  is  as  to  dismissal  for  want  of  jurisdiction,  240. 
Rule  as  to  habeas  corpus,  1111. 
Rule  as  to  jurisdiction,  857. 
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ALABAMA—  Continued. 

Rule  as  to  judgments,  619. 

Rule  as  to  liability  of  judicial  officer,  976. 

Rule  in  as  to  judgment,  602. 

Rule  in  as  to  pleading,  866,  899. 

Rule  in  as  to  practice,  454. 

Rule  as  to  trial  de  novo,  885. 

Rule  in  as  to  territorial  jurisdiction,  217. 

Rule  as  to  sureties,  1000. 

Rule  as  to  official  bond,  1001. 

Trial  by  jury  in  justices'  courts  in  Alabama,  88,  A  (ft). 

What  is  not  the  test  of  jurisdiction  in  an  unlawful  detainer,  947. 

t  AMENDMENT.    See  Practice  ;  Justices'  Courts  ;  Trial. 
Affidavit  may  be  amended,  464. 
Cannot  be  made  after  rendition  of  judgment,  594. 
Defendant  must  have  notice  of,  419. 
Allowed  on  imperfect  appeal,  794,  795. 
Appeal  bond  maybe  amended,  782. 
How  completed,  798. 

In  replevin,  when  permitted  in  appellate  court,  927. 
Mistake  corrected  in  appellate  court,  856,  857. 
Mistakes  which  cannot  be  corrected,  457. 
Practice,  420. 

Permission  to  amend  is  not  reviewable  on  writ  of  error,  460. 
Permitted  to  promote  justice,  461. 
Permitted  whenever  enough  appears  to  amend  by,  458. 
Rule  as  to  amendment  in  Michigan,  864. 
When  justice  can  amend  his  judgment,  578. 
When  justice  may  amend  his  record  sent  up  on  appeal,  417. 
When  permitted  to  remedy  misjoinder,  416. 
When  production  of  note  is  the  amendment,  416. 
When  may  be  allowed,  862,  868. 

AMERICAN  JUSTICE  OF  THE  PEACE. 
General  powers  of,  8. 
Justice,  functions  of,  now  chiefly  judicial,  volume  of  jurisdiction,  6. 

APPEAL.    See  Practice;  Trial. 
Affidavit,  amendment,  756. 
Affidavit,  form  of,  757. 
Affidavit  necessary  to  secure,  751,  752. 
Affidavit,  how  taken,  758. 
After,  there  is  a  trial  de  novo,  861. 
By  what  law  controlled,  748. 
By  special  statute  to  circuit  court,  786. 
Bond,  amendment  of,  865. 
Bond,  essentials,  774. 
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APPEAL—  Continued. 

Bond,  in  cases  of  forcible  entry  And  detainer,  950. 

Bond,  judgment  on  without  notice,  845. 

Bond,  judgment  against  sureties,  847. 

Bond,  obligation  of  bond,  773,  785. 

Bond,  procedure  for  appeal,  788. 

Bond,  question  of  law,  rule  on  that  subject,  807. 

Question  of  law  alone,  881. 

Revocation,  775. 

Bond,  what  they  need  not  recite,  778. 

Cases  on  trial  on  equitable  principles,  868. 

Case  cannot  be  dismissed  by  justice  if  appeal  taken,  823. 

Default,  where  defendant  cannot  appeal  from  judgment  by  default, 

713. 
Defendant  not  appealing  has  no  standing  in  appellate  court,  869. 
Delay  that  will  validate  it,  789. 
Denudes  justice  of  cognizance,  819. 
Duty  of  justice  in  case  of  appeal,  792. 
Either  general  or  special,  804. 
Essentials  of,  750. 
Entitled  to  trial  on  the  merits,  872. 
For  new  trial,  when  it  must  be  applied  for,  808 . 
From  judgment  of  justice  does  not  take  up  garnishment,  651. 
From  judgment  on  delivery  bond,  689. 
From  judgment  by  default,  799. 
From  what  judgment  appeal  may  be  taken,  772,  673. 
How  and  when  to  be  taken,  form  of  docket  entry  in  appeal,  745. 
In  case  of  contempt,  698. 
In  cases  of  forcible  entry  and  detainer,  951 . 
In  criminal  cases  at  any  time  before  execution  of  sentence,  1118. 
In  criminal  cases,  to  what  court,  1114. 
In  criminal  cases  vacates  judgment,  1116. 
Irregularities  waived  upon,  852. 
Is  a  personal  right,  676. 

Judgment  not  involved  by  justice's  neglect,  1115. 
Jurisdiction  of  appellate  court  controlled  by  that  of  justice,  812. 
Jurisdiction  of  appellate  court,  how  limited,  824,  828. 
Lies  to  intermediate  trial  court,  715. 

Limit  of  controlled  by  the  amount  demanded,  702.  ? 

Limitation  upon  right  of  appeal,  708. 
Limitation  of  right  by  amount  in  controversy,  698. 
May  be  taken  in  action  for  penalty  before  justice,  688. 
May  be  taken  from  the  verdict  of  a  jury,  692. 
Mode  of  computing  time,  749. 
Must  be  taken  by  person  authorized,  746. 
Must  be  seasonably  taken,  747. 
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APPEAL—  Continued. 

New  exceptions  cannot  be  taken  in  appellate  court,  870. 

Not  taken  in  time  is  void,  709. 

Notice  of,  doty  of  clerk,  811. 

Notice  of,  763. 

Payment  of  fee  for  is  not  jurisdictional,  803. 

Pecuniary  limit  of,  708. 

Petition  in  error,  writ  of  error,  certiorari,  recordari,  670,  671. 

Presumption  in  favor  of,  818 

Procedure  in  civil  and  criminal  cases,  786. 

Reasonable  time  mast  be  given,  683. 

Rendition  of  judgment  too  late,  effect  of  on  jurisdiction,  839. 

Right  to  appeal  is  dependent  on  statute,  674. 

Right  of  appellee  to  enter  appeal  and  move  for  affirmance,  871. 

Right  of,  where  restricted  and  to  what  extent,  697. 

Rule  as  to  action  of  appellate  court,  842. 

Rule  as  to  dismissal,  860. 

Rule  as  to  objections  to  jurisdiction  made  for  the  first  time  in 

appellate  court,  888. 
Rule  as  to  appeal  and  trial  de  novo,  891 . 
Rule  as  to  in  North  Carolina,  897. 
Special  jurisdiction  of,  877. 
Special  proceedings  on,  805. 
Supersedes  the  jurisdiction  of  justice,  820. 
Test  of,  784. 

That  gives  appellate  court  jurisdiction,  755. 
That  is  evidence  of,  788. 
That  lies  in  garnishment  cases,  681. 
To  supreme  court  when  and  where,  716. 
Transcript,  how  procured,  806. 
Trial  de  novo,  880. 

Upon  what  the  right  is  not  dependent,  681. 
Vacates  judgment,  821,  888. 

Waiver  of  defect  of  process  by  appeal,  abatement,  858. 
Waiver  of  in  contract,  evidence  by  whlcn  waiver  must  be  proved,  714. 
What  cannot  be  brought  in  question  in  appellate  court,  887. 
What  is  necessary  to  reinstate  after  dismissal,  851 . 
What  must  be  evidence  in  appellate  court,  878. 
What  is  a  failure  to  prosecute  with  effect,  875. 
When  appeal  can  not  be  taken,  704. 
When  equity  will  not  interfere  to  remedy  neglect,  711. 
When  can  not  be  taken  to  supreme  court,  717. 
When  appellant  is  entitled  to  costs,  901. 
When  and  how  appellate  court  acquires  jurisdiction,  810. 
When  and  where  appellant  is  not  entitled  to  trial  de  novo,  876. 
Where  appellant  is  not  entitled  to  trial  de  novo,  882. 
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APPEAL—  Continued. 

When  it  can  not  be  had,  706. 

When  it  does  not  lie  to  supreme  court,  699. 

When  it  may  be  granted  after  confession,  690. 

When  granted  after  the  expiration  of  the  limited  time,  685. 

When  granted  by  appellate  court,  «802. 

When  it  may.  be  taken  from  interlocutory  order,  691. 

When  appeal  may  be  taken  in  view  of  the  amount  in  controversy, 

696. 
When  it  must  be  taken  and  what  bond  required,  682. 
When  right  accrues,  from  wbat  judgments  appeals  may  be  taken,  677. 
When  higher  court  acquires  jurisdiction,  791. 
When  question  of  jurisdiction  can  be  raised  in  appellate  court  and 

when  cannot,  825,  826. 
When  counter-claim  will  authorize,  678. 
When  the  right  is  given  to  party  aggrieved  there  can  be  no  appeal  by 

agreement,  694. 
When  it  is  complete,  790. 
When  the  return  of  transcript  of  justice  need  not  include  summons, 

787. 
When  the  appearance  of  appellant  cures  defect,  798. 
When  it  operates  as  a  general  appearance,  814. 
When  It  may  be  dismissed  for  Irregularity,  855. 
When  it  stands  for  trial,  886. 

When  judgment  of  justice  is  conclusive  as  to  facts  upon  appeal,  886. 
When  judgment  without  jurisdiction  may  be  set  aside,  850. 
When  granted  after  a  plea  of  guilty,  1117. 
When  trial  denovo  is  a  matter  of  right,  1120. 
When  security  must  be  given,  779. 
When  appeal  Is  the  proper  remedy,  679. 
When  appeal  will  not  lie,  695. 

Where  no  appeal  from  judgment  of  trial  of  property,  705. 
Where  there  is  none  from  judgment  for  less  than  $50,  700,  701. 
Where  party  is  not  entitled  to  unless  he  defends  the  case,  710. 
Where  it  can  be  taken  by  poor  person,  781. 
Where  it  vests  full  power  in  appellate  court,  834. 
Where  it  will  lie  from  verdict  of  a  jury,  536. 
When  not  lost  by  negligence,  797. 
When  not  tried  de  novo,  898. 
Whdh  dismissal  may  be  demanded,  849. 
Will  not  lie  upon  judgment  by  confession,  707. 
Will  lie  on  judgment  by  default,  684. 

APPEARANCE.    ^Practice;  Trial. 

A  general  appearance  waives  objections  to  service  of  process,  482. 
By  unauthorized  person  is  no  appearance,  436. 
Confers  jurisdiction,  487. 
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APPEARANCE  —  Continued. 

Effect  of  upon  jurisdiction,  443. 

Effect  of,  general  and  special,  431. 

Effect  of  judgment  by  default,  444. 

Filing  an  appeal  bond  is  an  appearance,  440. 

If  special  the  object  mast  be  special,  442. 

What  is  a  general  and  what  is  a  special  appearance,  430,  434. 

What  is  waived  by  appearance  and  by  appeal,  483. 

APPOINTMENT  OF  JUSTICES,  8. 

ARBITRATION,  AWARD.    See  Jurisdiction. 
Justice  has  no  jurisdiction  over  either,  249. 

ARKANSAS. 

Appraisers,  estrays,  apportionment  of,  form,  72  R  (h). 

Constable  is  the  appropriate  officer  in  justices'  courts,  280,  A  (?). 

Duty  of  justices  in  making  appropriations  in,  35. 

Election  of  justices  in,  8  (?). 

Jury  trial  in  Arkansas,  81,  A  (g). 

Limitations  upon  jurisdiction  of  justices  in  Arkansas,  105,  A  («). 

Marriage  laws  connected  with  justices  in,  license,  return,  63. 

Powers  of  justice  in  as  to  oaths,  deeds,  etc.,  72,  B  (A). 

Rule  as  to  appeal,  681,  691,  792,  861. 

Rule  as  to  appeal  bond,  785. 

Rule  as  to  affidavit  for  appeal,  754. 

Rule  as  to  criminal  law,  1051 . 

Rule  as  to  jurisdiction,  813. 

Rule  on  jurisdiction  of  justice  ex  contractu  and  ex  delicto,  254. 

Rule  in  as  to  pleading,  887,  370,  871,  392. 

Rule  in  as  to  practice,  374. 

Rule  as  to  title  to  land,  412. 

Rule  as  to  trial  de  novo  in  appellate  court,  874. 

ARREST.    See  Practice ;  Trial;  Criminal  Law. 
When  order  for  arrest  may  be  issued,  323. 
When  parties'  summoned  may  be  arrested,  324. 

ATTACHMENT.    See  Practice;  Process;  Garnishment. 
Amendment  may  be  made  to  correct  omissions  in,  332. 
By  what  jurisdiction  is  controlled,  831.  * 

Cannot  be  issued  on  a  debt  which  is  not  due,  337. 
How  attachment  is  served  on  corporations,  819. 
If  it  is  the  initial  process,  its  dismissal  ends  the  case,  330. 
Kind  and  amount  of  evidence  that  will  authorize  its  issuance,  886. 
May  be  issued  against  a  woman,  385. 
Non-resident,  affidavit,  334. 

Power  of  justice  to  issue,  upon  what  dependent,  327. 
Strictly  construed,  328. 
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ATTACHMENT—  Continued. 
When  it  may  be  issued,  826. 
What  Is  necessary  to  confer  jurisdiction,  829. 
What  defects  and  omissions  infare  amendable,  888. 

BAIL  IN  CRIMINAL  CASES.    See  Criminal  Law. 
Duty  of  justice  in  taking  bail,  1089. 

BASTARDY. 

Jurisdiction  of,  1042. 

Bond  for  attachment,  826,  D. 

CALIFORNIA. 

Constable  is  regular  ministerial  officer  of  justices1  courts,  280,  A  (?) . 
Criterion  of  jurisdiction  in  replevin,  920. 
Election  of  justices  in,  8  (tf)  • 

Justices  may  take  acknowledgment  of  deeds,k72,  B  (ee) . 
Limitations  of  jurisdiction  of  justices  in  California,  105  A  (ee). 
Marriage  laws  connected  with  justices  in,  license,  return,  exami- 
nation of  parties  and  witnesses,  59. 
Rule  as  to  judgment,  565. 
Rule  as  to  void  judgment,  575. 
Rule  as  to  appeal,  875. 

Rule  as  to  appeal  upon  question  of  law  alone,  881 . 
Trial  by  jury  in  justice's  court  in  California,  88  A  (g). 

CAPIAS.    See  Process. 

When  defendant  may  be  arrested  in  a  civil  action,  822. 

CERTIFICATE.    See  Mabriage. 

Marriage  must  be  given,  Colorado,  55. 

Of  marriage  in  Dakota,  60. 

Of  marriage  in  Indiana,  58. 

Of  marriage  to  be  given  in  Nebraska,  58. 

Of  marriage  to  be  given  in  Oregon,  54. 

Of  marriage  to  be  given  in  Washington  Territory,  61. 

Of  marriage  to  be  given  in  Nebraska,  58. 

Of  marriage  to  be  given  in  Wyoming  Territory,  62. 

CERTIORARI.    See  Process. 

In  general,  730,  731,  732,  733,  784,  735. 
Rule  as  to,  726. 

Rule  as  to  holding  over  tenant,  727. 
What  is  proper  judgment  upon,  1122. 

CIVIL  JURISDICTION. 

Civil  jurisdiction  by  justice  of  modern  origin,  80. 
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CLERK. 

There  is  no  such  officer  as  justice's  clerk,  280,  A  (d). 

COLORADO. 

Constable  is  regular  ministerial  officer  of  justices'  courts,  280,  A  (t). 
Election  of  justices  in,  8  (jj) . 

Justices  may  take  take  acknowledgement  of  deeds,  72,  B  (gg) . 
N        Limitations  upon  jurisdiction  of  justices  in  Colorado,  105,  A  (dd). 
Marriage  laws  connected  with  justices  in,  license,  return,  christian 

names,  certificate,  record,  55. 
Rule  as  to  appeal,  upon  question  of  law  alone,  881. 
Rule  as  to  appeal,  879. 
Rule  as  to  amendment,  782,  1055. 
Trial  by  jury  in  justice's  court  in  Colorado,  83,  A  (p). 
Compensation  of  justice,  1145. 

CONNECTICUT. 

Election  of  justices  in,  8  (c) .  -     ' 

Justices  may  take  depositions,  72,  B  (v) . 

Marriage  laws  in,  connected  with  justice,  46. 

Numerical  limitation  upon  the  jurisdiction  of  justices  in  Connecticut, 

105,  A  (f) . 
Rule  as  to  appeal,  1058. 
Rule  as  to  proceedings,  in  rem,  846. 
Rule  as  to  appeal  and  judgment,  888. 
Rule  as  to  affidavit,  1052. 
Rule  in  as  to  record  of  justice,  849.* 
Rule  of  practice,  481. 

CONSENT.    See  Jurisdiction. 

Jurisdiction  by,  in  excess  of  numerical  limit,  when  granted  and  by 
what  terms,  231. 

CONSERVATORS. 

Of  the  peace,  justices  are,  1. 

CONSTABLE. 

And  special  constable  and  deputy  constable,  functions  of,  281. 

Character  of  his  duties,  283. 

Powers  of  special  constable,  liability  of  justice  for  him,  284. 

CONSOLIDATION. 

Of  actions,  rule  on  that  subject,  491. 

CONSTITUTIONAL  LAW. 

Constitutional  provision  forbidding  extension  of  jurisdiction  beyond 
.   prescribed  limits  leaves  justice  at  liberty  within  that  limit,  270. 
Special  legislation  regulating  places  where  justices  may  keep  their 
offices,  unconstitutional,  Nebraska,  13. 
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CONSTITUTIONAL  OFFICER. 

Justice  is  a  constitutional  officer,  consequent  immunities,  12. 

CORONER.    See  Justices. 

States  in  which  justices  may  perforin  the  duties  of  coroner,  72,  B  (0* 

COSTS. 

Fees  of  officers  strictly  limited  to  those  prescribed  by  statute,  1147. 

Legal  costs  can  only  be  awarded  by  the  judgment  of  a  justice,  1146. 

Not  included  in  the  computation  of  numerical  jurisdiction,  1149. 

When  plaintiff  appealing  may  recover  costs,  1152. 

Where  officer  entitled  to  fees  apparently  exorbitant,  1148. 

What  fees  justice  may  demand  before  granting  appeal,  1151. 

When  costs  will  be  allowed  to  appellant,  11 53. 

When  parties  shall  recover  no  more  costs  than  damages,  1150. 

Rule,  when  venue  is  changed,  as  to  costs,  1154. 

Power  of  justice  to  fix  compensation  of  constable,  extortion,  1156. 

CONTEMPT. 

Power  of  justice  to  punish  for  contempt,  84. 

Power  of  justice  to  punish  for,  limitations  of  tbat  power,  87. 

CONTRACT.    See  Jurisdiction. 

When  it  can  be  subdivided  and  split  into  several  causes  of  action, 
134. 

COUNTS  COURT. 

Duty  of  justices  in  making  appropriations  in  Arkansas,  35. 
Duties  of  justices  as  member  of,  in  Kentucky,  33,  34. 
Duty  of  justices  as  members  of,  30. 
Duties  of  justices  as  members  of,  in  Tennessee,  30. 
Court,  Of  Quarter  Sessions,  its  jurisdiction,  2. 

COUNTER-CLAIM.    See  Set-off. 
How  it  affects  jurisdiction,  125. 
When  judgment  as  in  case  of  non-suit  is  rendered  on,  496. 

COURT  OF  CLAIMS. 

In  Kentucky,  duty  of  justices  as  members  of,  33,  34. 

CRIMINAL  LAW. 

Acts  of  justice  within  his  jurisdiction  not  Impeachable  in  collateral 

proceedings,  habeas  corpus,  rule  as  to,  1111. 
Amendment  of  affidavit,  1055. 

Appellate  court  limited  to  jurisdiction  of  justices,  1121. 
Criminal  jurisdiction  of  justices,  1032. 
Duty  of  justices  with  reference  to  testimony,  1083. 
Duties  of  justices  as  examining  magistrate,  1080. 
Essentials  to  justice's  criminal  jurisdiction,  1023. 
Jurisdiction  of  justices  over  minor  offenses  cannot  defeat  the  right 

of  trial  by  jury,  1039. 
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Justice  when  not  controlled   by  numerical  limit  of  its  authority, 

209. 
Justices  in  Louisiana  nave  not  jurisdiction  (even  as  committing 

magistrates)  of  felony  cases,  210. 
Jurisdiction  of  justice  in  counties  not  divided  into  townships,  1037. 
Jurisdiction,  practice,  continuance,  1048. 
Justice  may  issue  warrant  for  assault,  upon  his  own  view  of  the  fact, 

1072. 
Errors  that  will  oust  the  justice  of  his  jurisdiction,  1108. 
Jurisdiction  of  justices,  to  what  it  extends,  1097. 
Jurisdiction  of  justice  over  misdemeanors,  1101, 1102. 
Jurisdiction  of  justice  to  try  for  several  offenses,  1104. 
Jurisdiction  must  be  shown  in  action  on  recognizance,  1054. 
Jurisdiction  of  justices  to  try  and  determine  criminal  cases,  1095. 
Justice  may  adjudicate  criminal  case  in  which  title  to  land  is  involved, 

1100. 
Limitation  of  justices1  jurisdiction  of  criminal  offenses,  207,  208 
Limitations  of  justice's  jurisdiction,  1027. 
Malicious  prosecution,  when  justice  taxes  prosecutor  with  costs, 

1053. 
Misdemeanors  of  which  the  justice's  jurisdiction  is  exclusive,  1105. 
Numerical  limitation  of  justice's  jurisdiction,  1030. 
Obstructing  highways,  limitation  of  jurisdiction,  1099. 
Of  what  offenses  justice  can  take  cognizance,  1020. 
Of  what  offenses  justices  have  exclusive  jurisdiction,  1096. 
Pleading,  when  charge  on  one  offense  may  be  supported  by  proof  of 

another,  1051. 
Power  of  justice  upon  the  view  of  an  offense  to  make  arrest,  1071. 
Practice,  objections  to  be  taken  in  limine,  1106. 
Precision  required  in  justice's  proceedings,  1047. 
Presumption  in  favor  of  verity  of  docket,  1050. 
Process  and  pleading,  when  essential  to  jurisdiction,  1021. 
Procedure  In  justice's  court  as  an  examining  court,  1081 
Record  of  justice,  appeal,  1060. 
Right  of  defendant  to  appeal,  1058. 

Trial  by  jury,  of  minor  criminal  cases,  precision  required,  1109. 
What  is  extortion  in  a  justice,  1014. 

What  justice  on  appeal  must  send  up  to  appellate  court,  1062. 
What  will  oust  justice  of  jurisdiction,  1113. 
When  fees  of  justice  are  due,  1155. 
When  habeas  corpus  the  proper  remedy,  1033. 
When  affidavit  charging  offense  is  sufficient,  1052. 
When  justice  must  commit  prisoner  to  jail,  1088. 
When  justice  entertains  charges  above  his  jurisdiction,  1057. 
Where  a  justice  cannot  flue  and  imprison,  1031. 
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DAKOTA. 

Election  of  justices  in,  8,  (qg.) 

Marriage  laws  connected  with  justices  in,  record,  certificate,  60. 

DEEDS. 

Acknowledgment  taken  by  justices,  72,  B  (c) . 
Acknowledgment  of  by  husband  and  wife,  form,  72,  B  (d) . 
Acknowledgment  of,  in  Arkansas,  72,;B. 
Acknowledgment  of  in  Minnesota,  72,  B. 
Rule  as  to  acknowledgment  of,  222. 

DE  FACTO. 

When  justice  is  de  facto  officer  only,  18. 

DEFAULT.    See  Judgment. 

Judgment  by,  presumption  that  justice  did  his  duty,  558. 

May  be  set  aside,  but  party  must  make  his  defense  in  justice's 

court,  466. 
Party  in  default  may  appeal,  898. 

DELAWARE. 

Appointment  of  justices  in,  8,  CO. 

Constable  is  regular  officer  of  justices'  courts,  280,  A  (u) . 

Marriage  laws  of,  exclude  justices,  48. 

Numerical  limitation  upon  the  jurisdiction  of  justices  in  Delaware 

105,  A  (d) . 
Two  justices  may  take  acknowledgment  of  deeds,  72,  B  (I). 

DEPOSITIONS,  72.    See  Oaths. 

DISTRICT  OF  COLUMBIA. 
Rule  in  as  to  appeal,  695. 
Rule  as  to  official  bond  and  pleading  on  it,  1004. 

DISCONTINUANCE.    See  Jurisdiction. 

Failure  of  justice  to  appear  with  the  writ  is  a  discontinuance,  478. 

DOCKET.    See  Justice. 

And  record  of  justice  must  receive  fair  construction,  850. 
Statements  not  legally  part  of  a  docket  should  not  be  entered  upon  it, 

858. 
The  docket  of  a  justice,  what  it  is,  and  what  it  must   contain* 

docket  not  properly  a  record,  845. 
Want  of  jurisdiction  must  be  affirmatively  shown,  857. 
When  admissible  in  evidence,  855. 

ELECTION. 

Of  justices,  8. 

EQUITY.    See  Jurisdiction. 

Courts  of  equity  have  no  supervision  over  justices'  courts,  90. 
Equitable  jurisdiction  of  justice,  limitation  of,  power  only  to  render 
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judgments  on  equitable  principles,  cannot  use  equitable  proced- 
ure, 225. 

Jurisdiction  possessed  by  justices'  courts,  88. 

When  it  will  not  intervene  as  to  judgment  of  justices,  583. 

When  justice  has  no  jurisdiction  to  enforce  specific  performance  of 
contract,  89. 

ESTOPPEL. 

Equitable,  224. 

EVIDENCE. 

Appearances  of   defendant  may  be  shown  by  docket  entries,  35. 
Docket  and  other  books,  how  far  evidence,  348. 
Justice's  record  cannot  be  collaterally  assailed,  498. 
Of  what  fact  the  docket  of  a  justice  is  evidence,  354. 
Payment  may  be  given  in  evidence,  although  not  pleaded,  500. 
What  is  evidence  of  justice's  proceedings,  892. 

EXECUTION. 

Attachment,  difference    between   an   execution  and   an  order  for 

sale  of  attached  goods,  646. 
To  whom  directed,  upon  what  it  may  be  levied,  its  lien,  637. 
Duty  of  justice  to  issue,  when,  644. 
Proceedings  to  subject  real  estate  to  the  satisfaction  of  justice's 

judgment,  682. 
Transfer  of,  rules,  661. 
Upon  justice's  judgmeut  levied  on  lands,   what  the  judgment  is 

sufficient  to  prove,  683. 
What  must  appear  on  its  face,  645. 

EXECUTOR  DE  SON  TORT. 

Rule  as  to  judgment  against,  616. 

EXEMPTION. 

Proof  of  as  against  garnlsheeing  creditor,  650. 

FLORIDA. 

Appointment  of  justices  in,  8  (o). 

Justices  may  solemnize  marriages,  justices  may  take  acknowledg- 
ment of  deeds,  72,  B  (x). 
Limitation  upon  jurisdiction  of  justices  in  Florida,  105,  A  (m). 
Trial  by  jury  in  justice's  court  in  Florida,  88,  A  (bb). 

FORCIBLE  ENTRY  AND  DETAINER. 

Restitution  before  execution  issued,  948. 
Unlawful  entry,  940. 

FORM. 

Acceptance  of  bail,  822,  B  (?) . 
Acknowledgment  of  deeds,  Mississippi,  72  B. 
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Acknowledgment  of  deeds,  Arkansas,  72  B. 

Adjournment,  469,  F  (a). 

Affidavit,  ?26,  D  (b). 

Affidavit  for  an  arrest,  822,  B  (b). 

Affidavit  and  warrant  to  arrest,  1131,  A  (a,  b,  c,  etc.). 

Affidavit  for  search  warrant  and  of  search  warrant,  1138,  A  (a). 

Appeal  bond,  forms  connected  with  appeal,  672,  A  (a,  6,  c,  etc.). 

Appointment  of  special  constable,  280,  A  (b) . 

Attachment,  826  D  (e). 

Bail  bond,  etc.,  322,  B  (e) ;  1089,  B  (a). 

Bond  for  arrest,  322,  B  (c). 

Change  of  venue,  502,  G  (a) . 

Committing  prisoner  to  jail,  1088,  A  (a,  b>  e,  etc.) . 

Entry  of  appearance,  480  B  (a,  b) . 

Entries  of  judgments  on  the  dockets  of  justices,  645,  A  (a) . 

Execution,  661,  E. 

Justification  of  bail,  322,  B  (h). 

Notice  of  levy  of  attachment,  826,  D  (J) . 

Offer  of  judgment,  449  C  (a) . 

Order  for  arrest,  322,  B  (d). 

Order  of  sale,  326,  D  (0 . 

Order  in  permitting  amendments,  456  B  (a) . 

Peace  warrants  and  bonds,  1132  B  (a,  ft,  c,  etc.) . 

Pleading  title  to  land,  402,  D  (a). 

Proceeding  upon  attachment,  326,  D  (I,  m,  n,  etc.) . 

Procedure  in  replevin,  912,  A.  (a,  c,  b,  etc.), 

Proceedings  charging  offenders  with  criminal  offenses,  1070,  A  (a,  b, 

c,  etc.). 
Process,  etc.,  in  forcible  entry  and  detainer,  942,  A  (a,  b>  c,  etc.) 
Return  of  attachment,  326,  D  (/). 
Setting  aside  judgment,  466,  E  (a). 
Subpoenae,  825,  B  (a) . 
Summons,  429,  A  (a). 

Summons  issued  by  justices'  courts,  280,  A  (jb) ;  290,  A  (a) . 
Title  to  land,  400,  B  (a,  &,  c,  etc.). 
Trial  by  jury  in  justices'  courts,  520,  A  (a) . 
Writ  of  replevin,  982,  B  (a). 
Writ  for  summoning  jury  in  any  State,  83,  A-(cc). 

FRAME  BUILDING. 

It  does  not  necessarily  mean  real  estate,  194. 

GARNISHEE. 

When  judgment  by  default  may  be  rendered  against  garnishee,  657. 

GARNISHMENT.    See  Attachment  ;  Execution. 
Entirely  statutory,  statute  mast  be  followed,  653. 
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Form  of  procedure,  647,  D  (a,  b,  e,  etc.) . 

Limitation  of  power  of  justice  respecting,  649. 

Bules  concerning  in  Tennessee,  648. 

When  judgment  cannot  be  rendered  against  garnishee,  655. 

When  judgment  may  be  rendered  against  garnishee  in  default,  652. 

GEORGIA. 

Criminal  liability  of  justice,  1015. 

Election  of  justices  in  8  (n) . 

Justice  and  notary  interchangeable  offices,  19. 

Limitations  upon  jurisdiction  of  justices  in  Georgia,  105  A  (*). 

Rule  as  to  garnishment,  649,  652,  657. 

Rule  as  to  appeal,  679,  699,  700,  797. 

Rule  in  as  to  attachment,  382. 

Rule  as  to  consolidation,  492. 

Rule  in  as  to  docket,  352. 

Rule  as  to  judgment,  586. 

Rule  in  as  to  notice  to  justice,  judicial  act,  what  is  judicial  act, 

1006. 
Rule  of  practice,  528. 
Rule  as  to  void  judgment,  592. 
Trial  by  jury  in  justice's  court  in  Georgia,  83  A  (aa). 

HOLIDAY. 

Falling  upon  Sunday  the  next  day  is  the  holiday,  485. 

INTEREST.    8ee  Jurisdiction. 
When  it  affects  jurisdiction,  143. 
When  Interest  is  for  jurisdictional  purposes  part  of  the  principal,  163. 

ILLINOIS. 

Election  of  justices  in,  8  {ad). 

Form  of  return  of  marriage  license,  50. 

Has  office  of  justice's  clerk,  280  A  (e) . 

Jury  trial  by  justices,  88  A  (e) . 

Limitations  upon  jurisdiction  of  justices  in  Illinois,  105  A  (s) . 

Limitations  of  power  of  justice  to  punish  for  contempt  in  Illinois, 

offender  may  also  be  liable  to  indictment  for  the  same  act,  87. 
Marriage  laws  connected  with  justices  in  Illinois,  form  of  justice's 

return  of  license,  50. 
Power  of  justices  in  as  to  deeds,  oaths,  coroner's  duties,  etc.,  72, 

B  (g). 
Rule  as  to  appeal,  707,  791,  821,  837,  842,  849,  886. 
Rule  as  to  the  appellate  court,  896. 
Rule  as  to  appearance,  487. 
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Bole  as  to, administrator,  606. 

Bole  as  to  amendment,  927. 

Bale  as  to  consolidation,  498. 

Bole  as  to  criminal  law,  1080. 

Bole  as  to  execution,  682. 

Bole  as  to  jurisdiction,  770,  1105. 

Bole  in  as  to  jurisdiction  of  justice  of  damage  in  another  county, 

219. 
Rule  in  as  to  jurisdiction  in  case  of  bailment,  250. 
Bale  as  to  notice  of  appeal,  769,  811. 
Bule  as  to  official  bond,  999,  1002. 
Bule  in  as  to  practice,  458. 
Rule  in  as  to  pleading,  408,  817. 
Bule  as  to  replevin,  916. 
Bule  as  to  set-off,  501 . 
Rule  as  to  transcript,  622. 
Bule  as  to  waiting,  480. 

INDIANA. 

Constable  is  regular  ministerial  officer  of  justices*  courts,  280,  A  (t) . 

Election  of  justices  in,  8  (*). 

Justices  may  take  acknowledgement  of  deeds,  72,  B  (hh) . 

Limitation  upon  jurisdiction  of  justices  in  Indiana,  105,  A  (ff) . 

Limitations  of  jurisdiction  in  replevin,  919. 

Marriage  laws  connected  with  justices  in,  license,  return,  certificate, 

58. 
Rule  as  to  abatement,  888. 
Bule  as  to  amendment,  862,  868,  1055. 
Bule  as  to  appeal  bond,  775. 

Bale  as  to  appeal,  684,  685,  689,  702,  781,  786,  802,  839. 
Bule  as  to  attachment,  329. 
Bule  as  to  appearance,  434. 
Bule  as  to  bastardy,  1043. 
Bule  in  as  to  Christian  names,  817,  368. 
Bule  as  to  costs,  1150. 

Bule  as  to  criminal  law  and  jurisdiction,  1099. 
Bale  as  to  costs  and  venue,  1154. 
Bule  as  to  docket,  855. 
Bule  of  evidence,  500. 
Bule  as  to  equity,  497. 
*  Bule  as  to  judical  acts,  986. 
Bule  as  to  jurisdiction,  948,  1054,  1110. 
Bule  as  to  jurisdiction  and  replevin  bond,  918. 
Bule  as  to  judgment  by  default,  607. 
Bule  as  to  judgment,  550,  553,  564.  . 
Bule  as  to  justices,  as  collecting  officer,  993. 
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Rule  in  as  to  justices1  courts,  346. 
Rule  in  as  to  jurisdiction,  223. 
Rule  as  to  mechanic's  liens,  965. 
Rule  as  to  liens,  659. 

Rule  in  as  to  numerical  jurisdiction,  jurisdiction,  numerical,  con- 
trolled by  pleading  not  by  judgment,  157. 
Rule  as  to  new  trial,  584,  593. 

Rule  as  to  official  bond,  998. 

Rule  in  as  to  pleading,  363,  375,  385,  888,  890,  391,  393, 448,  866. 

Rule  of  practice,  527,  533. 

Power  of  justice  to  commit  for  contempt  in  Indiana,  86. 

Rule  in  as  to  power  of  special  constable  and  liability  of  justice  for 

him,  284. 
Rule  as  to  process,  299. 

Rule  when  plaintiff  has  equitable  Interest,  299. 
Rule  as  to  replevin,  913. 
Rule  as  to  replevin  and  jurisdiction,  922. 
Rule  as  to  replevin  bond,  etc.,  924,  925. 
Rule  as  to  set-off,  882. 

Rule  as  to  setting  aside  judgment  by  default,  567. 
Rule  as  to  title  to  land  upon  appeal,  843. 
Rule  as  to  title  to  land,  1100. 
Trial  by  jury  injustice's  court  in  Indiana,  83,  A  (a). 
Rule  as  to  venue,  509,  514. 

IOWA. 

Election  of  justices  in,  8  (bb). 

Jury  trial  in  Iowa,  83,  A  (/) . 

Justices  take  acknowledgment  of  deeds,  72  B  (0 . 

Limitations  upon  jurisdiction  of  justices  in  Iowa,  A  (*)• 

Marriage   laws  connected  with  justices  in,  license  to  be  indorsed 

and  returned,  67. 
Rule  as  to  appeal,  747. 
Rule  as  to  appeal,  898,  1114,  1115. 
Rule  as  to  appeal  bond,  847. 
Rule  as  to  appeal  and  amendment,  852. 
Rute  in  as  to  attachment,  381. 
Rule  as  to  charging  juries,  595. 
The  constable  is  the  proper  executive  officer  of  justices  courts,  280, 

AC/). 
Rule  as  to  costs  in  criminal  cases,  1155. 
Rule  as  to  costs,  1149, 1151. 
Rule  as  to  judgment,  618,  1112. 
Rule  as  to  jurisdiction,  439. 
Rule  in  as  to  jurisdiction,  242. 
Rule  on  jurisdiction  by  consent,  281. 
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Rule  in  as  to  pleading,  263,  316,  398. 

Rale  as  to  new  pleadings,  in  appellate  court,  859. 

Rule  as  to  practice,  450,  451. 

Rule  as  to  practice, 

Rule  as  to  municipal  corporations,  1045. 

Rule  as  to  setting  aside  judgment  after  appeal  taken,  591. 

Rule  as  to  setting  aside  judgment  by  default,  589. 

Rule  as  to  venue,  513. 

Rnle  as  to  writ  of  error,  725. 

JUDGMENT.    See  Jurisdiction. 

By  confession,  is  a  release  of  error,  602. 

By  confession,  no  appeal  from,  601 . 

By  confession  may  be  either  with  or  without  process,  560. 

By  confession,  criterion  of  jurisdiction,  154. 

By  default  without  service  void,  607. 

Cannot  be  altered  after  it  is  entered,  563. 

Cannot  be  collaterally  assailed  for  non-service  of  process,  577. 

Cannot   be  collaterally    impeached,  verdict   cures    irregularity   of 

reciting  names,  576. 
Conclusive  character  of,  617. 
Delay  that  will  lose  jurisdiction,  569,578. 
Effect  of  filing  transcript  in  circuit  court,  618. 
"  Forthwith,"  meaning  of,  566. 
How  reviewable,  appeal,  certiorari,  675. 
How  lands  are  subject  to  the  satisfaction  of,  631 . 
If  void  may  be  disregarded  by  justice,  592 J 
In  excess  of  jurisdiction  void,  607. 

Irregularities  do  not  avoid  unless  they  mislead  party,  579. 
Justice's  transcript  Is  prima  facie  evidence  of  it,  62C. 
Justice  must  enter  judgment  promptly,  558. 
Lien  of  on  land,  613 . 
Lien  of,  how  created,  630. 
Limit  of  recovering,  608. 
May  be  set  aside  after  appeal  taken,  591. 
Must  be  rendered  within  the  prescribed  time,  572. 
Must  be  revived  after  three  years,  621. 
Necessary  to  authorize, execution,  1112. 
Not  the  subject  of  garnishment,  654. 
Offer  of  by  defendant,  proceedings  thereon,  449. 
Of  justice  no  lien,  615. 

On  counter-claim,  numerical  jurisdiction,  561. 
Proper  judgment  against  garnishee,  656. 
Rendering  on  verdict  is  judicial  act,  551. 
Rendering,  a  judicial  act,  entering  ministerial,  556. 
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Rendition  of  "forthwith,"  550. 

Rendition  of,  and  the  adjournment  terminate  the  jurisdiction  of  the 

justice,  598. 
Rule  for  computing  time  for  setting  aside  default,  590. 
.  Rule  as  to  transcript,  622. 

Satisfaction  of  justice's  judgment  out  of  land,  how  secured,  612. 
That  is  irregular  but  not  void,  580. 
To  receive  liberal  construction,  604. 
Unavailing  as  a  bar  unless  rendered  upon  the  merits,  596. 
Upon  verdict  must  be  rendered  immediately,  but  need  not  be  entered 

immediately,  549. 
Void  for  want  of  jurisdiction,  proper  remedy  in  such  case,  575. 
What  is  final  judgment,  600. 
What  is  valid  judgment  against  plaintiff  from  which  an  appeal  may 

be  taken,  599. 
When  it  must  be  rendered,  552,  554,  567. 
When  it  must  be  rendered  on  verdict  of  jury,  when  it  may  be  entered, 

655. 
When  justice  must  render  after  trial  by  himself,  when  after  trial  by 

jury,  645. 
When  justice  must  enter  judgment,  rule  as  to  Sunday,  546. 
When  justice  may  treat  his  own  judgment  as  a  nullity,  586. 
When  a  justice  may  vacate  his  own  judgment,  585. 
When  and  where  must  be  rendered  in  three  days,  571. 
When  it  becomes  judgment  of  circuit  court,  609. 
When  judgment  by  default  will  be  set  aside,  587. 
Without  jurisdiction,  when  it  will  protect  justice  and  officer  against 

a  collateral  attack,  597. 
-When  record  of  is  sufficiently  full,  564. 
Without  service  voidable,  581. 
When  void  for  premature  rendition,  574. 

JUDICIAL  ACTS.    See  Justice. 

Allowing  a  bill  of  exceptions  is  such  an  act,  985. 
Justices  not  liable  for,  978. 
Taxation  of  costs,  986. 

JURISDICTION.     See  Judgment;  Appeal. 

Acts  of  justice  in  excess  of  his  jurisdiction  may  be  set  aside  by  the 

superior  court,  ex  mero  motu,  239. 
Action  for  torts,  statutory  remedies  for,  cumulative,  268. 
Action  of   the  court  without  jurisdiction  is  void,  when  it  is  not 

necessary,  110. 
Amount  of  demand  the  criterion,  remittitur  in  fraudem  legis,  151. 
Appeal  and  proceedings  thereon,  1061 . 
Cannot  be  given  by  creditor,  set-off,  122 . 


s 
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JURISDICTION—  Continued. 

Cannot  be  given  by  false  or  feigned  credit,  123. 

Consequences  of  exceeding  It,  977. 

Consolidation  of  actions,  numerical  limit,  146. 

Demands  not  subject  to  numerical  limitation  may  be  joined  to  those 
that  are,  thereby  swelling  the  demand  beyond  the  jurisdiction  of  the 
justice,  131. 

Distinction  between  courts  of  general  and  limited  jurisdiction,  pre- 
sumption in  favor  of  the  former,  not  of  the  latter,  108. 

Distinction  between  general  and  limited,  proceeding  when  jurisdic- 
tion Is  wanting,  109. 

Essential  that  the  official  character  of  justice  shall  appear  on  the 
papers,  94. 

Fixed  by  amount  stated  In  summons,  170. 

General  appearance  gives  jurisdiction,  770. 

Guaranty,  jurisdiction  of  justices  on  guaranty,  147. 

How  appellate  court  acquires,  810. 

How  acquired,  rule  as  to  statute  of  limitations,  801 . 
>  How  lost,  802. 

How  jurisdictional  amount  Involved  is  ascertained,  144. 

In  civil  cases  confined  to  actions  ex  contractu  in  North  Carolina,  269. 

In  possessory  actions,  rule  on  that  subject,  what  must  appear  in  the 
proof,  943. 

It  cannot  be  given  by  remittitur,  121. 

Justices  can  exercise  their  judicial  functions  only  In  court,  483.     - 

Justice  cannot  vacate  a  judgment  rendered  by  himself,  244. 

Justices  have  no  jurisdiction  of  official  bond  the  penalty  of  which 
exceeds  their  numerical  limit,  152. 

Limitation  of  suits  against  non-residents,  want  of  jurisdiction  over 
subject-matter,  260.  ~~ 

Limited,  no  presumption  indulged  In,  presumption  not  Indulged  in 
jurisdiction  of  justices,  107. 

Local,  rule  governing  that  subject,  318. 

Loss  by  failure  of  justice  to  attend  in  his  office,  476.  """• 

May  be  conferred  by  remittitur,  149,  169. 

Must  affirmatively  appear  in  summary  proceedings,  944. 

Must  be  excepted  to,  if  at  all,  before  the  justice,  242.  - 

Must  Include  the  whole  case  or  justice  cannot  act,  247. 

Numerical,  controlled  by  amount  due  and  demand  when  suit  Is 
brought,  158. 

Numerical,  criterion  of,  156. 

Not  affected  by  set-off,  effect  of  plea  of  set-off,  148. 

Numerical,  dependent  upon  amount  actually  in  controversy  between 
parties,  135.  * 

Numerical,  fixed  by  demand  not  by  judgment,  161. 

Numerical,  how  It  must  be  brought  into  Issue,  140. 
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JURISDICTION  —  Continued. 

Numerical  jurisdiction  of  justices  limits  that  of  appellate  courts, 

126. 
Numerical  jurisdiction  in  replevin  controlled  by  affidavit,  914. 
Numerical  limit  and  special,  167. 
Numerical  limit,  rule  as  to  interest,  159. 
Numerical  limitation  as  the  amount  claimed,  when  by  consent  it  may 

be  entertained  beyond  numerical  limitation,  136. 
None  over  defendant  resident  of  another  township,  223. 
Numerical  rule  as  to  credits,  166. 
Objections  must  be  distinct  and  definite,  446. 
Of  actions  relating  to  real  property,  of  action  involving  damages  to 

real  property,  201. 
Of  actions  ex  delicto,  when  the  tort  can  be  waived  and  suit  in  form  ex 

contractu  can  be  brought,  248. 
Of  appellate  court,  how  limited,  829. 
Of  American  justice,  volume  of,  6. 
Of  breach  of  personal  contract,  action  for  such  a  breach  is  a  recovery 

of  money,  261. 
Of  citizen  of  another  county  on  money  demand,  264. 
Of  defendants  present,  813. 

Of  inferior  courts,  presumption  of,  married  women,  qucare,  256. 
Of  justice  ex  contractu  and  ex  delicto,  254. 
6f  justice  co-extensive  with  his  county,  limitations  upon  the  rule, 

220. 
Of  justices  controls  that  appellate  court,  126. 
Of  justices,  effect  of  appeal  and  its  dismissal,  1059. 
Of  justices  is  effected  by  construction  of  statute,  when  construction 

should  restrict,  111. 
Of  justices  in  cases  of  trespass  on  land,  176. 
Of  justice  in  case  of  bailment,  250. 
Of  justice  in  trespass  to  lands,  measure  of  damages,  252. 
Of  justice,  limitation,  limitation  of  jurisdiction  of  justice's  courts 

as  to  subject-matter  and  territorial  limitations,  105. 

Of  justice,  limitations  of  in  Kansas,  251. 

Of  justice  must  be  affirmatively  shown,  303. 

Of  justice  must  appear  in  his  proceedings,  where  It  had  best  appear, 

236. 
Of  justice  of  damage  in  another  county,  quart,  219. 
Of  justice  when  concurrent,  enlarged  only  in  cases  of  ex  contractu, 

North  Carolina,  255. 
Of  justices  when  and  where  limited  to  precinct,  216. 
Of  justices,  when  not  excluded  by  provisions  of  municipal  charter, 

245. 
Of  local  justices  limited  to  the  locality  prescribed  by  the  law  creat- 
ing their  offices,  215. 
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JURISDICTION—  Continued. 

Of  subject-matter  by  consent  under  authority  of  a  statute,  when  it 

must  be  strictly  construed,  229. 
Of  subject-matter  cannot  be  conferred  by  consent,  appellate  court 

cannot  try  a  case,  the  subject-matter  of  which  the  justice  has  no 

jurisdiction,  280. 
Personal  liability  for  acts  beyond  or  without  jurisdiction,  115,  116, 

117, 118. 
Personal  liablility  of  judges  or  courts  of  record  for  acts  beyond  their 

jurisdiction,  114. 

Plaintiff  in  attachment  may  remit  part  of  his  demand  to  give  jurisdic- 
tion, 160. 

Proceeding  when  defendant   may   move  to  dismiss   for  want  of- 

jurisdiction,  240. 
Provision  in  constitution  giving  jurisdiction  to  stated  amount  does 

not  operate  propria  vigore,  128. 
Questions  affecting  will  be  entertained  in  a  justice's  case  upon 

appeal  In  the  supreme  court,  241. 
Rule  as  to  division  of  a  demand  with  reference  to  jurisdiction,  139. 
Separate  suits,  when  they  may  be  brought,  182. 
Special  and  without  limit  for  damages  against  railroads,  cannot  be 

joined  with  general  jurisdiction  for  torts,  266. 
Test  amount  demanded,  168. 
Territorial,  rule  and  distinction  between  cases  begun  by  summons 

and  attachment,  217. 
There  must  be  substantial  compliance  with  the  statutes,  369. 
Though  consent  will  not  give  jurisdiction  of  subject-matter,  a  party 

may  be  equitably  estopped  by  his  own  acquiescence,  224. 
Throughout  the  county;  but  justice  must  try  in  his  own  township 

and  at  his  office,  222. 
What  is  an  appearance  that  will  confer  jurisdiction  of  the  person, 

"  439. 

What  it  is,  test  of  it,  106. 

What  is  necessary  to  support  it,  presumption  unavailing,  238. 

What  is  not  the  test  of,  in  unlawful  detainer,  947. 

What  cannot  confer  by  consent  of  parties,  227. 

When  appellate  court  has  more  extensive    jurisdiction  than  the 

justice,  834,  835. 

When  consent  will  confer  it,  the  locus  of  the  forum,  when  not  juris- 
dictional, 233. 

When  and  where  it  is  given  to  justice  by  appearance  of  parties  before 

him,  228. 
When  exclusive  under  fifty  dollars,  162. 
When  it  may  be  conferred  on  all  causes  reducible  to  a  pecuniary 

standard,  164. 
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When   jurisdiction  of  justice  is  special,  and  proceeding  summary, 

strictness  and  accuracy  required,  235. 
/        When  jurisdiction  may  be  controverted  by  creditors  or  remittitur, 

120. 
When   justice  has  it  of   resident  of   another  county,   rule  upon 

appeal,  221. 
When  lost  by  improper  change  of  venue,  remedy  in  such  a  case, 

243. 
When  not  affected,  by  set-off  by  counter-claim,  127. 
When  objection  to  jurisdiction  can  be  made  in  appellate  court,  8€7. 
When  parties  may  give  jurisdiction  to  the  justice,  what  is  and  what 

is  not  in  fraudem  leg  is,  233. 
When  title  to  land  is  not  properly  made  to  appear,  196. 
When  transferred  to  appellate  court  the  parties  must  look  to  that 

court  only,  816. 
Where  it  can  be  given  by  remittiur,  entered  for  what  purpose,  13d. 
Where  not  lost  by  delay  of  judgment,  570. 
Will  protect  justice,  967. 

JURY.     See  Justices'  Courts  ;  Verdicts. 

Charging  the  jury,   where  justices  are  forbidden  to  charge  juries, 

595. 
Duty  of  justice  to  render  judgment  on  verdict,  533. 
If  not  demanded,  justice  may  try  the  case,  replevin,  proceedings  in 

that  action,  526. 
In  justices'  court,  mode  of  summons  and  proper  summons,  83,  A 

(6.) 
Practice  in  jury  trials,  530. 
Trial  by  In  justices'  courts,  520. 
Trials,  statutes  in  which  there  are  no  provisions  for  jury  trial,  83 

A  (a). 
The  verdict  must  be  reasonably  construed,  532. 
Verdict,  judgment  must  be  rendered  immediately,  what  this  word 

means,  534. 
Verdict  of  must  be  rendered  publicly,  529. 

JUSTICE.    See  Justices'  Courts;  Jurisdiction. 
American,  general  powors  of,  3. 
American,  functions  of  now  chiefly  judicial,  volume  of  jurisdiction, 

6. 
A  statutory  officer,  re-enactment  of  his  common-law  powers,  7 
Ancient  and  modern  modes  of  selecting,  changes  of  those  moaes,  8. 
A  single  justice  may  act  unless  the  statute  expressly  requires  two  or 

more,  5. 
A  constitutional  officer,  consequent  immunities,  12. 
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Cannot  proceed  to  judgment  unless  defendant  has  appeared,  1110. 

Cannot  exercise  equitable  jurisdiction  or  render  judgments  in  rem, 
226. 

Cannot  render  judgment  of  award,  set-off,  remittitur,  258. 

Courts  are  courts  of  law  when  equitable  interference  may  be  in- 
voked, 98. 

Courts,  constitution  of  jury  trial  in  justice's  court,  83. 

Courts,  forms  of  proceeding  in,  simple  and  primitive,  81. 

Criminal  liability  of,  1015. 

Deportment  of,  should  be  judicial,  482. 

Duties  which  require  the  co-operation  of  two  or  more  justices,  4. 

Duties  of  as  members  of  county  court,  30. 

Duties  of  as  members  of  county  court  in  Tennessee,  31 . 

Duty  of  as  members  of  county  court  in  Kentucky,  33,  34. 

Duty  of  in  making  appropriations  in  Arkansas,  85. 

Duty  of  justice  to  examine  parties  and  witnesses  as  to  legality  of 
marriage  in  California,  59. 

Equitable  jurisdiction  of,  497. 

For  whatnot  indictable,  1013. 

General  duties  of  justice  in  the  enforcement  of  criminal  law,  the 
preservation  of  peace,  and  the  arrest  of  offenders,  1070. 

General  duties  of,  matrimony,  40. 

How  removed  from  office,  1007. 

How  removed  from  office  in  Texas,  1008. 

How  punished  and  for  what,  1012 

Incompetence  of  by  reason  of  relationship,  rule  on  that  subject,  263. 

In  possession  of  docket  of  his  predecessor  presumed  to  be  in  lawful 
possession,  20. 

Jurisdiction  of  in  criminal  cases,  limit  to  his  own  country,  1022. 

Jurisdiction  of  to  forfeit  bail  bonds,  1026. 

Jurisdiction  of  in  actions  against  counties,  257. 
.    Liability  for  negligence,  994. 

Liability  of  as  collecting  officer,  993. 

Must  make  record  of  marriage  and  return  to  clerk  in  Michigan,  52. 

May  issue  warrant  for  arrest  of  fugitive  from  justice  from  another 
State,  1074. 

Maryland,  where  and  in  what  sense  their  courts  are  not  courts  of 
law,  91. 

No  liability  when  acting  judicially,  981. 

Not  a  justice  or  judge  of  any  court,  queer e,  New  York,  ruling  when 
justice  is  not  a  justice  or  judge  of  any  court,  quaere,  93. 

Of  the  peace,  origin  of  the  office,  1. 

Of  the  quorum,  what  they  are,  quarter  sessions,  court  of,  its  juris- 
diction, 2. 

Powers  of  in  England,  2. 
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Personal  liability  of,  for  default  of  special  constable,  987. 

Personal  liability  of,  for  ministerial  not  judicial  acts,  988. 

Power  of  justice  to  enforce  bis  sentence,  1056. 

Procedure  upon  death  of  justice,  1011. 

Qualifications  of,  who  may  and  who  may  not  be  inducted  into  office,  9. 

Rule  when  the  justice  goes  out  of  office,  second  justice  incompetent, 

98. 
Term  of  office,  vacancy  in  office  how  filled,  Kansas,  14. 
Term  of  office,  constitutional  law,  place  of  election,  15. 
When  duly  elected,  but  not  qualified  is  yet  a  de  jure  officer,  Kansas, 

17. 
When  only  a  de  facto  officer,  Wisconsin,  18. 
When  ex  officio  a  notary  public,  19. 
When  agent  for  plaintiff  is  incompetent  to  try  the  cause,  Michigan, 

rule  given  for  justices  when  agent  for  plaintiff  is  incompetent  to 

try  the  cause,  99.- 
When  entitled  to  notice  of  action,  1006. 
When  incompetent  by  affinity,  when  not  incompetent,  259. 
When  liable  for  his  acts,  and  for  what  acts,  997. 
When  liable  to  summary  judgment,  995. 

Where  two  justices  are  required  to  act  as  committing  court,  1082. 
Woman  cannot  be  a  justice,  10, 11. 

JUSTICES' COURTS.     See  Justice;  Jurisdiction;  Jury. 
Inferior  courts  of  law,  limited  jurisdiction,  82. 
Not  courts  of  record,  judgment  of  justices'  courts,  how  proved,  619. 
Stated  terms  of  in  Georgia,  97. 


KANSAS. 

Election  of  justices  in,  8  (ee). 

Jury  trial  before  justice  in  Kansas,  83,  A  (d) . 

Justices  may  take  acknowledgment  of  deeds,  72,  B  (ii). 

Limitations  upon  jurisdiction  of  justices  in  Kansas,  105,  A  (w),  251. 

Powers  of  justice  in  to  solemnize  marriages,  take  acknowledgment 

of  deeds,  etc.,  72,  B  (f). 
Ruling  in  as  to  justice's  term  of  office  and  vacancy,  14,  16. 
Ruling  in  as  to  justice  not  duly  qualified  being  yet  a  de  jure  officer,  17. 
Rule  in  as  to  amendment,  419,  420. 
Rule  in  as  to  attachment,  327,  387. 

Rule  as  to  appeal,  651,  680,  705,  715,  790,  814,  816,  870,  1062,  1116. 
Rule  as  to  appearance,  431. 
Rule  as  to  bill  of  particulars,  895. 
Rule  as  to  criminal  law,  1107. 
Rule  in  as  to  docket,  858. 
Rule  of  evidence,  in  498. 
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Rule  as  to  exemption  and  garnishment,  650. 

Rale  as  to  execution  and  attachment,  646. 

Rule  in  as  to  jurisdiction,  269. 

Rule  in  as  to  judgments  rendered  without  service  of  process,  582. 

Rule  as  to  judgment,  631,  554. 

Rule  as  to  jurisdiction  in  criminal  cases,  when  justice  can  not  try 

and  bind  over  to  court,  1108. 
Rule  as  to  liability  of  justices  for  judicial  acts,  984. 
Rule  as  to  liens,  688. 
Rule  as  to  new  trial,  490. 
Rule  on  official  bond,  246. 
Rule  In  as  to  parties,  867. 
Rule  as  to  petition  in  error,  719,  720. 
Rale  as  to  pleading,  414. 
Rule  in  as  to  practice,  445,  465,  580,  896. 
Rule  as  to  premature  rendition  of  judgment,  574. 
Rule  as  to  statute  of  limitations,  455. 
Rule  as  to  set-off,  830,  840. 
Rule  as  to  surety,  801. 
Rule  as  to  vacating  judgment,  585. 
Rule  as  to  void  judgment,  579. 

KENTUCKY. 

Duty  of  justices  in  as  members  of  county  court,  33,  84. 

Election  of  justices  in,  8  (x). 

Justice  may  take  acknowledgment  of   deeds,  72,  B  (y). 

Limitation  upon  jurisdiction  of  justices  in  Kentucky,  105,  A  (I). 

Marriage  laws  connected  with  justices  in,  license  to  be  returned,  69. 

Rule  as  to  appeal  and  trial  denovo,  889. 

Rule  as  to  committing  court,  1082. 

Rule  as  to  judgment,  612. 

Rule  as  to  perjury,  1029. 

Trial  by  jury  in  justices'  courts  in  Kentucky,  88,  A  (I). 

LANDLORD  AND  TENANT.    See  Title  to  Land. 
Jurisdiction  of  actions  concerning,  945. 
What  must  be  stated  in  complaint,  394. 

LARCENY.    See  Criminal  Law. 

What  is  sufficient  to  authorize  a  warrant  for,  1073. 

LIABILITY  OF  JUSTICES.    See  Jurisdiction. 

Judicial  acts,    what  actions  of  justice  are  judicial,  and  what   are 
ministerial,  975. 

LICENSE.    See  Marriage;  Justice,  56,  53. 

Form  of  return  of  marriage  license,  Missouri,  57. 
Form  of  return  on  marriage  license  in  Tennessee,  66. 
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Marriage,  form  of  return  or  certificate  by  justice,  63. 

Marriage,  form  of  justice's  return  in  Illinois,  50. 

Marriage,  returned  in  Arkansas  by  whom,  63. 

Marriage  in  Calif  ornia,  59. 

Marriage  in  Colorado,  must  be  returned,  55. 

Marriage  in  Indiana,  58.  % 

See  Marriage  Missouri,  57. 

Marriage  to  be  returned  in  Wyoming  Territory,  62. 

Marriage  in  Washington  Territory,  61. 

LIEN.     See  Mechanics'  Lien, 

Judgment  of  justice  not  a  Hen,  610,  611. 

Justice  cannot  enforce  Hens,  659. 

Levy  of  execution  on  property  affected  by  lien  holds  it  subject  to  the 

lien,  639. 
Of  an  execution,  how  enforced  in  Texas,  636. 
Of  execution  on  chattels,  688. 
Of  judgment  upon  land,  how  obtained,  634. 

LIMITATION  OF  NUMERICAL  JURISDICTION.     See  Jurisdiction 
Amount  of  demand  in  controversy,  what  is  that  amount,  jurisdiction, 
numerical  limitation  of,  119,  124. 

LOUISIANA. 

Election  of  justices  in,  8  (*)• 
Justices  may  administer  oaths,  72,  (aa). 

Limitations  upon  jurisdiction  of  justices  in  Louisiana,  105,  A  (gg) 
Marriage  laws  connected  with  justices  in,   "acts"  must  be  re- 
turned, 68. 
Ruling  in  that  State  as  to  justices  a  constitutional  officer,  12. 
Special  practice  as  to  appeal,  716.  ' 

MAINE. 

Appointment  of  justices,  8  (a) . 

Constable  Is  the  appropriate  officer  of  justices'  courts,  280,  A  (a). 

Duties  in  that  State  which  require  the  co-operation  of  two  or  more 

justices,  4. 
Duty  of  justice  in  as  respects  rites  of  marriage,  41. 
Limitation  upon  jurisdiction  of  justices  in  Maine,  105,  A  (») . 
Limitation  upon  jurisdiction  of  justices  in  Maine,  105,  A  (»»). 
Oaths  administered  by  justices,  72,  B  (&)• 
Power  of  justices  to  solemnize  marriage  in,.  41. 
What  offices  like  that  of  a  justice  a  woman  may  hold  in  that  State, 

11. 

MANDAMUS.    See  Process. 

Cannot  be  issued  to  compel  a  justice  to  grant  an  appeal,  712. 
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MARRIAGE. 

Certificate  must  be  given  in  Colorado,  55. 

Certificate,  form  of,  Oregon,  54. 

Duty  of  justice  in  regard  to,  in  Maine,  41. 

License  to  be  returned  and  certificate  given  in  Nebraska,  53. 

License  to  be  returned  in  Oregon,  54. 

License  must  be  returned  in  Minnesota,  56. 

Rites  of,  duties  of  justice  in  regard  to,  iOet  seq. 

MATRIMONY. 

Rites  of,  duty  of  justice  in  regard  to,  40  et  seq. 

MARYLAND. 

Appointment  of  justices  in,  8  in- 
justices may  take  acknowledgment  of  deeds,  72,  B  (jj) . 
Limitations  upon  jurisdiction  of  justices  in  Maryland,  105,  A  ({/). 
Marriage  laws  of,  exclude  justices,  48. 
Rule  as  to  personal  liability  of  justices,  996. 
Rule  as  to  appeal,  708. 
Rule  as  to  consolidation,  491. 
Rule  in  as  to  jurisdiction  and  title  to  land,  202. 
Special  rule  as  to  appeal,  786. 

MASSACHUSETTS. 

Appointment  of  justices  in,  8  (c). 

Duties  in  that  State  which  require  the  co-operation  of  two  or  more 
justices,  4. 

Justices  may  administer  oaths,  take  acknowledgment  of  deeds  in, 
72,  B  («) . 

Marriage  laws  in,  connected  with  justices,  44. 

Numerical  limitation  upon  the  jurisdiction  of  justices  in  Massachu- 
setts, 105,  A  (e). 

Ruling  In  that  woman  cannot  be  a  justice,  10. 

Rule  as  to  appeal,  746. 

Rule  In  as  to  pleading,  897. 

MAYOR. 

When  he  cannot  be  endowed  with  functions  of  a  justice,  20. 

MECHANICS'  LIENS.     See  Likns. 
How  enforced  by  justice,  963. 

In  general,  and  progress  on  legislation  on  that  subject,  960. 
Jurisdiction  of  justices  in  cases  of,  961. 
Limitation  of  justice's  cognizance  of,  961. 
Rule  in  North  Carolina,  962. 

MICHIGAN. 

Acknowledgment  of  deeds  may  be  made  before  justices,  72,  B  (w). 

Appeal,  after  expiration  of  time  limited,  686. 

Constable  is  regular  ministerial  officer  of  justices'  courts,  280  A,  (p). 


/ 
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MICHIGAN  —  Continued. 

Election  of  justices  in,  8  (w) . 

Justices  have  no  jurisdiction  in  mechanics'  liens,  964. 
Limitations  upon  jurisdiction  of  justices  in  Michigan,  105,  A  (0. 
Marriage  laws  connected  with  justices  in,  justices  must  make  record 

and  return  to  the  clerk,  52. 
Rule  as  to  amendment,  458,  594,  858. 
Rule  as  to  adjournment,'  4T2. 

Rule  as  to  appeal,  676,  677,  683,  690,  753,  803,  804,  841, 1121. 
Rule  in  as  to  attachment,  328. 
Rule  as  to  special  appeal,  805. 
Rule  as  to  certiorari,  728,  729, 1122. 
Rule  as  to  criminal  law,  1023. 
Rule  as  to  counter-claim,  496. 
Rule  as  to  delay  of  judgment,  573. 
Rule  as  to  deportment  of  justice,  482. 
Rule  in  as  to  docket  and  record,  350. 
Rule  as  to  habeas  corpus,  1033. 
Rule  in  as  to  garnishment,  654. 
Rule  as  to  judgment,  546,  549,  560,  572,  596. 
Rule  in  as  to  jurisdiction,  241,  357. 
Rule  as  to  jurisdiction  in  replevin,  921. 
Rule  as  to  lien  of  judgment,  634. 
Rule  as  to  long  and  short  summons,  318. 
Rule  as  to  non-suit,  495. 
Rule  in  as  to  pleading,  376,  382,  408,  409,  410. 
Rule  of  practice,  442,  479,  489,  522,  532,  899. 
Rule  when  proeess  should  be  returned,  294. 
Rule  in  as  to  process,  295. 
Rule  in  as  to  record  of  justice,  353. 

Replevin  and  replevin  bond,  what  is  prosecuted  "to effect,"  926. 
Rule  as  to  set-off,  833. 
Trial  by  jury  in  justice's  court  in  Michigan,  83,  A  (*). 

MINNESOTA. 

Acknowledgment  of  deeds  by  justices  in  Minnesota,  72,  B  (/). 

Constable  is  regular  ministerial  officer  of  justices'  courts,  280,  A  (i)- 

Election  of  justices  in,  8  (dd). 

Limitations  upon  jurisdiction  of  justices  in  Minnesota,  105  A  (tc). 

Marriage  laws  connected  with  justices  in  license,  return,  record,  56. 

Trial  by  jury  in  justices'  courts  in  Minnesota,  83,  A  (i). 

Rule  in  as  to  abatement,  462.  # 

Rule  as  to  adjournment,  470,  469. 

Rule  as  to  amendment,  418,  845. 

Rule  as  to  appeal  and  trial  de  novo,  893. 

Rule  as  to  appeal  and  jurisdiction,  820,  883. 

Rule  as  to  appeal,  703,  758,  807. 
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MINNESOTA  —  Continued. 

Rule  as  to  appeal  in  replevin  cases,  930. 

Bale  as  to  criminal  law,  1050,  1060. 

Rule  as  to  jurisdiction,  834. 

Bale  as  to  jurisdiction  in  replevin,  91,  915. 

Bale  as  to  jurisdiction  of  justices,  1059. 

Bule  as  to  jurisdiction,  1108. 

Bule  in  as  to  justice's  record,  360. 

Bule  as  to  notice  of  appeal,  769. 

Bole  as  to  prosecution,  1058. 

Bale  as  to  punishment  of  justice,  1013. 

Bule  as  to  practice,  452. 

Bule  as  to  pleading,  413. 

Bule  of  practice,  487. 

Bule  in  as  to  pleading,  372. 

Bule  as  to  replevin  and  affidavit,  929. 

Bale  as  to  search  warrant,  1189. 

Bale  as  to  venue,  504,  505. 

MISSISSIPPI. 

Acknowledgment  of  deeds  justices,  72,  B  (i). 

Constable  is  regular  ministerial  officer  of  justices'  courts,  280,  A  (h) . 

Election  of  justices  in,  8  (*) . 

Limitations  upon  jurisdictions  of  justices  in  Mississippi,  105,  A  (r) . 

Marriage  laws  connected  with  justices  in  Mississippi,  64. 

Powers  of  justice  in  as  to  deeds,  oaths,  etc.,  72,  B  (U) .  \ 

Bule  as  to  appeal  and  trial  de  novo,  890,  891. 

Bale  in  as  to  appeal  bond,  865. 

Bale  as  to  appeal,  751,  752,  784,  798. 

Bale  as  to  certiorari,  727. 

Bale  in  as  to  equity,  588. 

Bule  in  as  to  local  jurisdiction,  213. 

Bale  in  as  to  married  women,  256. 

Bole  of  practice,  456. 

Bale  in  as  to  writ  of  error,  724. 

Trial  by  jury  in  justice's  court  in  Mississippi,  83,  A  (A). 

MISSOURI. 

Appeal,  notice  of,  763. 

Constable  may  appoint  deputy,  280,  A  (c) . 

Election  of  justices  in,  8  (v). 

Effect  of  appeal,  819. 

Errors  of  may  be  amended,  463. 

Jurisdiction  of  justices  as  to  mechanics'  liens,  964. 

Jury  in  justices'  courts,  83,  A  (d). 

Limitations  of  jurisdictions  of  justices  in  Missouri,  105,  A  (P)- 

Marriage  laws  connected  with  justices  in,  license,  record,  form,  57. 
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MISSOURI—  Continued. 

Notice  of  appeal,  when  appearance  of  appellee  is  special,  765,  766. 

Power  of  justices  In  to  administer  oaths,  etc.,  72,  B  (e). 

Rale  in  as  to  adjournment,  471. 

Rule  as  to  alternative  service,  315. 

Rale  as  to  amendment,  464,  793,  856,  857. 

Rule  in  as  to  appearance,  443. 

Rule  as  to  appeal,  709,  765,  766,  771,  772,  799,  850. 

Rule  in  as  to  appeal  bond,  845,  950. 

Rale  as  to  appeal  bond,  845. 

Rule  as  to  appeal  and  evidence,  878. 

Rule  as  to  change  of  venue,  508. 

Rule  as  to  costs,  1156. 

Rule  as  to  criminal  law,  1057. 

Rule  in  as  to  effect  of  appeal,  822. 

Rule  as  to  default,  558. 

Rule  in  as  to  docket,  356. 

Rule  as  to  forcible  entry  and  detainer,  948. 

Rules  of  garnishment,  648. 

Rule  as  to  judgment  by  default,  590. 

Rule  in  as  to  jurisdiction,  of  justices  in  actions  against  counties, 

257. 
Rule  in  as  to  jurisdiction  and  presumption,  238. 
Rule  In  as  to  jurisdiction,  220,  829. 
Rule  in  as  to  landlord  and  tenant,  894 . 
Rule  as  to  lien,  614. 
Rule  as  to  mandamus,  712. 
Rule  as  to  misnomer,  462. 
Rule  in  as  to  partnership,  361. 
Rule  in  as  to  pleading,  373,  400. 
Rule  in  as  to  practice,  411,  474. 
Rule  in  as  to  process,  300. 
Rule  as  to  replevin  and  return  bond,  928. 
Rule  as  to  revival,  621. 
Ruling  in  on  succession  of  justices,  21. 
Rule  as  to  Sundays,  796. 
Rule  as  to  set-off,  447. 
.   Rule  as  to  setting  aside  judgment  by  default,  588. 
Rule  as  to  statement,  383. 
Rule  in  as  to  territorial  jurisdiction,  218. 
Rule  as  to  verdict  and  appeal,  536 . 
Rule  as  to  venue,  507. 
Special  jurisdiction  with  limit  for  damages  against  railroads,  266. 

MUNICIPAL  CORPORATIONS. 

Offenses  against,  when  cognizable  by  justice,  1045. 


INDEX.  699 

NEBRASKA. 

Election  of  justices  In,  8  (ff). 

Justices  may  take  acknowledgment  of  deeds,  72,  B  (dd) . 
Limitations  upon  jurisdiction  of  justices  In  Nebraska,  105,  A  (Jih). 
Marriage  laws  connected  with  justices  in,  license  to  be  returned  and 

certificate  given,  53. 
Marriage  laws  connected  with  justices  in,  record,  70. 
Rule  as  to  appeal,  706,  710,  718,  748,  749,  823. 
Rule  in  as  to  appearance,  430. 
Rule  as  to  criminal  law,  1031. 
Rule  in  as  to  default,  466. 
Rule  as  to  judgment,  567,  569. 
Rule  as  to  new  trial,  584. 
Rule  as  to  official  bond,  992. 
Rule  as  to  pleading,  385. 
Rule  of  practice,  521,  524. 
Rule  as  to  records,  1049. 
Rule  in  as  to  set-off,  405,  406. 
Rule  in  as  to  territorial  limitation,  214. 
Rule  as  to  verdict,  534. 

Ruling  in  on  constitutional  law  affecting  justice,  13. 
Trial  by  jury  in  justice's  court  in  Nebraska,  83,  A  (o) . 

NEVADA. 

Election  of  justices  in,  8  (mm). 

Constable  is  regular  ministerial  officer  of  justices'   courts,  280,  A 

Numerical  limitation  upon  the  jurisdiction  of  justices  in  Nevada, 

105,  A  (g). 
Rule  as  to  officials,  999. 
Rule  as  to  set-off,  831. 
Trial  by  jury  in  justice's  court  in  Nevada,  83  A  (as) . 

NEW  HAMPSHIRE. 

Appointment  of  justices  in,  8  (6). 

Duties  in  that  State  which   require  the    co-operation  or   two  or 

more  justices,  4. 
Justices  may  administer  official  oaths,  may  take   acknowledgment 

of  deeds,  72,  B  (*). 
Limitation  of  jurisdiction  in  New  Hampshire,  105,  A  (c). 
Marriage  laws  in,  connected  with  justices,  42. 
Rule  as  to  criminal  law,  1032. 
Rule  as  to  judgments,  552. 
Rule  as  to  arrest,  1071 . 

NEW  JERSEY. 

Election  of  justices  in,  8  (g) . 

Marriage  laws  of,  connected  with  justices,  47. 
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NEW  JERSEY—  Continued. 

Power  of  justices  in,  as  to  oaths,  and  to  act  as  notary,  72,  B  (a) . 

Rale  as  to  appeal,  757. 

Role  in  as  to  attachment,  335. 

Role  in  as  to  execution  of  process,  305. 

Rule  as  to  extortion  of  justice,  1014. 

Rule  as  to  landlord  and  tenant,  945. 

Rule  as  to  punishment  of  justice,  1012. 

Trial  by  jury  in  justice's  court  in  New  Jersey,  83,  A  (to) . 

NEW  MEXICO. 

Election  of  justices  in,  8  (hh). 

New  trial,  when  it  may  be  granted,  593. 

Rule  as  to  new  trial,  584. 

Rule  as  to  appeal,  884. 

When  justice  may  grant  a  new  trial,  490. 

NEW  YORK. 

Appeal,  notice  of,  759. 

Election  of  justices  in,  8,  (/). 

Appeal,  notice  of,  760,  761. 

Justices  may  take  acknowledgment  of  deeds  in,  72  B.  (bb) . 

Limitations  upon  jurisdiction  of  justices  in  New  York,  105,  A  (bb). 

Marriage  laws  in,  connected  with  justices,  47. 

Power  of  justice  in  New  York  to  punish  for  contempt,  power  of 

committing  for  contempt,  85. 
Rule  of  amendment,  461. 
Rule  as  to  appeal,  826. 
Rule  as  to  appeal  bond,  773. 
Rule  as  to  attachment,  827,  336. 
Rule  as  to  arrest,  324. 
Rule  as  to  criminal  law,  1072. 
Rule  as  to  costs  and  appeal,  1158. 
Rule  as  to  execution,  645. 
Rule  as  to  judgment,  556,  561,  568,  620. 
Rule  as  to  judicial  act,  978. 
Rule  as  to  jurisdiction,  980. 
Rule  as  to  jurisdiction  of  local  justices,  215. 
Rule  as  to  larceny,  1073. 
Rule  as  to  justice's  liability,  981. 
Rule  as  to  notice  of  appeal,  767. 
Rule  as  to  offer  of  judgment,  449. 
Rule  as  to  penalty,  262. 
Rule  In  as  to  pleading,  364. 
Rule  of  practice,  523,  562. 
Rule  as  to  practice  in  replevin  cases,  923. 
Rule  as  to  security  of  appeal,  779. 
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NEW  YORK—  Continued. 
Rule  as  to  Sunday,  484. 
Rule  as  to  transcript,  787. 
Rule  as  to  title  to  land,  402. 
Rule  as  to  verdict,  535. 
Trial  by  jury  in  justice's  court  in  New  York,  83,  A  (u). 

NON-SUIT.    See  Practice. 

Dismissal  that  is  equivalent  to,  495. 

NORTH  CAROLINA. 

Constable  is  regular  ministerial  officer  of  justice's  courts,  280,  A  (r). 

Criminal  law,  limitations  of  justice's  jurisdiction,  1029 . 

Election  of  justices  in,  8  (r). 

Jurisdiction  of  justice  of  minor  offenses,  1035,  1036. 

Jurisdiction  of  justices  over  small  offenses,  1038. 

Jurisdiction  concurrent  of  justice  In,  255. 

Justices  have  no  jurisdiction  in  forcible  entry  and  detainer,  949. 

Law  as  to  execution,  687. 

Law  as  to  stay,  641 . 

Limitations  upon  jurisdiction  of  justices  in  North  Carolina,  105,  A 

(o). 
Marriage  laws  of  connected  with  justices,  49. 
Offender  may  be  liable  for  indictment  for  act  of  contempt,  87. 
Power  of  justices  in  as  to  oaths,  etc.,  72,  B  (6) . 
Rule  as  to  amendment,  416. 
Rule  as  to  appeal,  800,  836,  897. 
Rule  as  to  bastardy,  1044. 
Rule  as  to  criminal  law,  1034. 
Rule  as  to  death  of  justice,  1011. 
Rule  as  to  exclusive  jurisdiction,  1096. 
Rule  in  as  to  judgment  by  confession,  601. 
Rule  as  to  judicial  acts,  975. 
Rule  as  to  jurisdiction,  979,  1040,  1061. 
Rule  as  to  liability  of  justices,  988. 
Rule  as  to  lien,  610,  611,  615,  639. 
Rule  in  as  to  mechanic's  lien,  962. 
Rule  as  to  nuisance,  1046. 
Rule  as  to  new  trial,  584. 
Rules  in  of  pleading,  86  A  (a  etc.) 
Rule  as  to  powers  of  justice,  1056. 
Rule  In  as  to  process,  297. 
Rule  as  to  recordari,  737,  738. 
Rule  as  to  removal  of  justice  and  for  what,  1009. 
Rule  as  to  security  for  appeal,  780. 
Rule  in  as  to  set-off  and  counter-claim,  404. 
Rule  as  to  stay,  640. 
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NORTH  CAROLINA—  Continued. 

Rule  as  to  transfer  of  judgment  to  another  county,  660. 
Ruling  in  as  to  a  mayor  having  the  functions  of  a  justice,  20. 
Special  jurisdiction  of  appeal,  877. 
Trial  by  jury  in  justice's  court  in  North  Carolina,  83  A  (r) . 

NOTARY  PUBLIC.    See  Justice. 

When  and  where  a  justice  is  ex  ojflcio  and  vice  versa,  Georgia,  19. 

NUMERICAL  LIMITATION.    See  Jurisdiction. 
Waiver  of  tort,  145. 

When  party  may  split  up  his  demand,  142. 
When  plaintiff  can  remit  in  part  or  divide  as  claimed,  137. 

NUISANCE.    ^Jurisdiction. 

Jurisdiction  of  justice  over,  1046. 
Which  two  justices  cannot  abate,  267. 

OATHS. 

Administered  by  a  de  facto   justice  will    not  support  a  charge  of 

perjury,  1028. 
Power  of  justices  to  administer,  72. 

OFFICIAL  BOND. 

Immunity  of  judicial  officer  from  liability  for  judicial  acts,  976. 

Jurisdiction  of  official  bond,  where  governed  by  the  penalty,  juris- 
diction of  common  law  bond,  152. 

Jurisdiction  of,  numerical  limitation  of,  141. 

Jurisdiction  of  justice  in  action  on,  165. 

Justice  liable  on  for  ministerial  acts,  what  is  ministerial  acts,  989, 
990,991. 

Liability  on,  for  "  infringing  the  law,"  992. 

Liability  of  surety,  what  for,  1002. 

Liability  of  surety,  what  for,  1001. 

Liability  of  sureties,  limitations  on  that  liability,  998. 

Of  justice,  one  justice  has  no  jurisdiction  of  action  on  official  bond 
of  another,  246. 

Pleading  in,  1004. 

Rale  in  as  to  restrict  of  Columbia,  1004. 

Sureties,  for  what  receipts  of  money  by  their  principal  are  they  lia- 
ble, 999. 

Where  justice  has  no  jurisdiction,  272. 

OFFICER.    See  Constable. 

Any  lawful  officer,  sheriff,  282. 

Attached  to  the  court  of  justice,  their  general  functions,  no  clerk, 
260. 

ORIGIN  OF  THE  OFFICE. 
Of  justice  of  the  peace,  1 . 
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OHIO. 

Constable  is  regular  ministerial  officer  of  justices'  courts,  280,  A  (J). 

Deeds,  justice  authorized  to  take  acknowledgments,  72,  B  (n) . 

Election  of  justices  in,  8  (y). 

Limitations  upon  jurisdiction  of  justices  in  Ohio,  105,  A  (x) . 

Marriage  laws  connected  with  justices  in,  65. 

Proceedings  in  replevin,  what  is  requisite  to  give  justices  jurisdic- 
tion, 981. 

Rule  in  as  to  attachment,  384. 

Rule  as  to  appeal,  697. 

Rule  as  to  appeal  bond,  788. 

Rule  as  to  criminal  law,  1021. 

Rule  as  to  docket,  854. 

Rule  as  to  judgment,  551. 

Rule  as  to  jurisdiction,  977. 

Rule  as  to  justice's  liability  for  negligence,  994. 

Rule  as  to  liability  of  justice,  988. 

Rule  as  to  the  liability  of  surety  on  official  bond,  1003. 

Rule  as  to  official  bond,  989, 990,  991 . 

Rule  concerning  official  bond,  272. 

Rule  in  as  to  order  for  arrest,  823. 

Rule  as  to  succession  of  justice,  official  bond,  liability  when  justice 
is  his  own  successor,  1010. 

Rule  as  to  surety,  848. 

Rule  as  to  set-off,  bill  of  particulars,  when  its  sufficiency  will  not  be 
Inquired  into  in  the  court  above,  895. 

Rule  as  to  writ  of  error,  728. 

Trial  fly  jury  in  justices'  courts  in  Ohio,  88,  A  (j\. 

OREGON. 

Justices  may  take  acknowledgment  of  deeds,  72,  B  (ff) . 
Limitations  upon  jurisdiction  of  justices  in  Oregon,  105  (aa). 
Election  of  justices  in,  8  (kk). 
Marriage  laws  connected  with  justices  in,  license  to  be  returned, 

certificate  to  be  given,  form,  54. 
Notice  of  appeal,  764. 
Rule  in  as  to  evidence  of  appearance,  851 . 
Rule  as  to  jurisdiction,  570. 
Rule  as  to  lien  of  judgment,  635. 
Trial  by  jury  in  justice's  court  in  Oregon,  83  A  (n). 

PARTIES.    See  Practice. 

Equitable  owner  of  note  may  sue  in  bis  own  name,  499. 
Substitution  of  real  for  apparent  party,  867. 

PARTNERSHIP. 

The  firm  name  may  be  placed  on  the  docket,  361. 
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PEACE  WARRANT  AND  AFFIDAVIT. 
Affidavit  and  peace  warrant,  1131. 
Duties  of  justice  as  to  the  issuance  of,  1130. 
Further  duties  of  justice  on,  appeal  on  peace  warrant,  1133. 
Trial  and  recognizance,  or  bond  to  keep  the  peace,  1132. 

PENALTY.    See  Jurisdiction. 

Action  for  penalty  is  a  civil  action,  155. 

Jurisdiction  of  justice  of,  effect  of  judgment  of,  262. 

Jurisdiction  of  justices  to  enforce  penalty  as  prescribed  by  statutes, 

130. 
When  it  controls  jurisdiction  of  bond,  138. 

PENNSYLVANIA. 

Election  of  justices  in,  8  (ft). 

Justices  may  take  acknowledgment  of  deeds,  72,  B  (?) . 

Liability  of  justices,  997. 

Limitations  upon  jurisdiction  of  justices  in  Pennsyluania,  105  A  0")- 

Marriage  laws  of,  connected  with  justices,  47. 

Presumption  in,  in  favor  of  justices,  112. 

Ruling  in  that  State  as  to  justice  as  a  constitutional  officer,  12. 

Rule  as  to  amendment,  794,  795. 

Rule  as  to  appeal,  789. 

Rale  as  to  cost,  1148. 

Rule  as  to  criminal  law,  1109. 

Rule  as  to  criminal  procedure,  1047. 

Rule  as  to  judgment  without  jurisdiction,  597. 

Rule  in  as  to  judgment,  577. 

Rule  as  to  judgment  without  service,  581.  , 

Rule  of  practice,  559. 

Rule  as  to  proceedings,  944. 

Rule  as  to  waiver,  714. 

PETITION  IN  ERROR.     See  Appeal;  Writ  of  Error. 
What  the  superior  court  may  consider,  719,  720. 
Writ  of  error,  certiorari,  recordari,  718. 

PLEADING.     See  Abatement. 

A  plea  in  abatement  where  admissible,  887. 

Amendments  are  liberally  allowed,  415. 

Attachment,  when  general  appearance  in  appellate  court  is  no  waiver 

of  attachment,  827. 
Averments  in  actions  against  railroads,  448. 
Christian  name  in  full  should  be  used  in  legal  proceedings,  368. 
Construction  of  statutes  regulating,  408. 
Construction  of  demands  in  several  counts,  890. 
Defects  that  will  invalidate  a  complaint,  393. 
Description  of  parties,  departure,  366. 
Essentials  of  a  good  plea,  409. 
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PLEADING  —  Continued. 

Essentials  to  a  good  complaint,  382. 

General  issue  presumed,  matters  in  abatement  must  be  especially 

pleaded,  400. 
General  rule  is  that  no  formal  pleading  is  required,  370. 
If  there  are  none  before  the  justice,  there  are  none  in  appellate  court, 

817. 
Misjoinder  of  causes  of  action,  375. 
Oral  pleadings,  issues  in  justices1  courts  must  be  tried  in  appellate 

court,  871. 
Pleading  relating  to  the  commencement  of  a  suit,  364. 
Practice,  corporation,  414. 

Statement  of  cause  of  action  sufficient  before  justice,  841. 
Statutes  of  limitation,  what  cannot  be  given  in  evidence  under  gen- 
eral denial,  set-off,  rule  of  in  pleading,  401,  C  (a,  ft,  c,  etc). 
Substance  of  demand  must  be  embodied  in  a  complaint,  386. 
Sufficiency  of  a  complaint  although  something  is  left  to  implication, 

384. 
Technical  accuracy  not  required,  363. 
Twofold  object  and  effect  of  statement,  377. 

Upon  appeal  the  trial  must  be  on  issues  made  in  justice's  court,  866. 
Variance,  what  is  not  variance,  398. 
What  is  essential  to  a  good  complaint,  376. 
What  denial  must  be  upon  oath,  partnership,  rule  as  to  pleading, 

forms  of  pleas,  403,  E  (a,  5,  c) . 
What  a  statement  must  set  forth,  391 . 
What  is  sufficient  certainty  in  a  complaint,  285. 
What  is  sufficient  statement  of  a  cause,  388,  889. 
What  will  cure  omission  of  esseutial  fact,  392. 
When  complaint  is  sufficient,  378,  379,  380,  381. 
When  count  In  excess  of  jurisdiction  will  not  vitiate  judgment,  397. 
When  defendant  cannot  object  to  plaintiff's  complaint,  410. 
When  Itemized  account  of  goods  delivered  upon  defendant's  order  Is 

necessary,  395. 
When  no  written  statement  of  a  cause  of  action  is  necessary,  373. 
When  they  must  be  made  up,  372. 
When  variance  cannot  be  objected  to,  213. 

POLICE  JUSTICE.     See  Justice. 

When  and  where  his  functions  interchangeable  with  justice  of  the 
peace,  265. 

PRACTICE. 

Adjournment  of  cause  on  written  stipulation  is  legal,  472. 
Adjournment  that  will  oust  jurisdiction,  470. 

Amendment,  liberal  toy  of  the  law  of  justices  In  the  matter  of  amend- 
ment, 456. 

45 
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PRACTICE  —  Continued. 

Cannot  enforce  obeyance  by  Imprisonment,  658. 

Construction  of  entries  on  justice's  docket,  356. 

Detinue,  rule  of  practice,  454. 

Discretion,  not  an  abuse  of  judicial  discretion  to  refuse  a  second 

amendment,  459. 
Docket  of  justice,  what  it  must  show,  352. 
Duty  of  justice  to  render  immediate  judgment,  565. 
Effect  of  general  appearance,  435. 
Entries  of  adjournment  on  docket,  359. 
Interval  between  Issuance  of  summons  and  trial,  313. 
Jurisdiction  of  interpleain  excess  of  numerical  limit,  411. 
Jury  in  justices1  courts  subject  to  like  discipline  as  in  courts  of 

record,  527. 
Jury,  mode  of  selecting,  523. 
Jury  trial  upon  demand  of  either  party,  522. 
Justice  not  required  to  charge  the  jury,  525. 
Justice  must  be  In  readiness  at  the  hour  of  trial,  477. 
Personal  presence  of  parties  not  essential  to  validity  of  orders,  445. 
Place,  day,  and  hour  for  trial  must  be  fixed,  an  hour  or  more  of 

grace,  479,  485,  521. 
Plaintiff  'e  alternatives  upon  non  est  inventus  return  of  process,  20 S, 

299. 
Pleading,  what  is  not  necessary  in  bill  of  particulars,  396. 
Pleading,  what  summons  must  contain,  316. 
Process,  appearance,  service  of  process  of  appearance  essential  to 

jurisdiction,  292. 
Right  of  justice  to  adjourn  his  court,  and  continues  cause,  467. 
Right  of  justice  to  custody  of  papers,  486. 
Rule  as  to  dismissing  suit  which  the  plaintiff  did  not  authorize  to  be 

brought,  465. 
Rule  forbidding  several  suits  by  the  same  plaintiff  against  same 

defendant,  quaere,  271. 
Rule  in  case  of  disability  of  justice  to  attend  at  trial,  474. 
Rule  as  to  justice  waiting  for  parties  after  the  hour  fixed,  479. 
Rule  as  to  waiting  for  defendant  to  appear  before  judgment  by  de- 
fault, 480. 
Rale  when  appearance  has  been  entered  and  withdrawn,  442. 
Rule  when  justice  is  under  disability,  488. 
Sundry  rules  of,  531. 

The  amount  of  demand  to  be  indorsed  on  complaint,  453. 
Time  allowed  for  appearance  of  parties,  481 . 
The  waiting  of  the  justice  after  the  hours  of  trial,  475. 
Transfer  of  execution  to  another  county,  660. 
Trial,  day  and  hour  to  be  fixed  by  summons  or  notice,  521. 
Trial  by  jury,  justice  cannot  charge  the  jury,  524. 
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PRACTICE  —  Continued. 

Trial  by  one  justice  on  docket  of  another,  489. 

What  answer  waives,  451. 

What  cannot  be  considered  upon  petition  in  error,  721,  722. 

What  are  the  judgments  which  can  be  rendered  on  the  verdict  of 
justice's  jury,  562. 

What  is  mandatory  and  what  is  directory,'  about  rendering  and  enter- 
ing judgment,  557. 

What  plaintiff  must  file  in  commencing  a  suit,  887. 

When  the  appellate  court  cannot  dismiss  the  appeal,  899. 

When  defendant  need  not  furnish  bill  of  particulars  of  his  set-off, 
406. 

When  filing  of  statement  precedes  summons,  title  to  land,  374. 
-    When  initial  may  be  used  instead  or  full  Christian  names,  317. 

When  judgment  of  non-suit  may  be  rendered,  559. 

When  a  new  trial  will  be  allowed  upon  an  appeal  in  New  York,  253. 

When  plaintiff  can  dismiss  his  action,  when  he  cannot,  450. 

When  pleadings  must  be  filed,  adjournment,  452. 

When  objection  to  parties  must  be  made,  865. 

When  objections  must  be  made  in  appellate  court,  896. 

When  and  where  trial  decides  the  competency  of  justices,  100. 

When  verification  of  defense  by  affidavit  Is  not  required,  528. 

Where  justice  may  hold  his  court,  487. 

PRESUMPTION.    See  Jurisdiction. 

That  every  officer  does  his  duty,  jurisdiction  of  justices,  no  presump- 
tion in  favor  of,  95. 
Rule  indulged  fn  favor  of  jurisdiction  of  justices,  Pennsylvania,  112. 
When  against  jurisdiction,  118. 

PRINCIPAL  AND  SURETY. 

This  relation  not  settled  by  judgment,  605. 

PROCEEDING  IN  REM. 

Intervening  persons  may  become  parties,  846. 

POSSESSORY  ACTIONS.     See  Forcible  Entry  and  Detainer. 
Pleadings  in  forcible  entry  and  detainer,  941, 942. 

PROCESS. 

Alternative  service  of,  815. 

Defect  in  service  of,  800. 

Defects  in,  when  waived,  309. 

Defective,  blanks,  waiver,  310. 

Duty  of  justice  to  sign,  320. 

Imperfect  service  of,  how  it  must  be  objected  to,  308. 

In  general,  Issued  by  justices'  courts,  summons  issued,  process  in 

justices1  courts,  290. 
Irregular  and  defective,  when  it  is  sufficient  to  charge  the  party,  293. 
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PROCESS  —  Continued. 

Justice  must  fill  blanks,  alterations  which  will  avoid  process,  295. 
Jurisdiction  of  justices  over  officers  failing  to  execute,  297. 
Long  and  short  summons,  rule  on  that  subject,  818. 
What  is  essential  to  the  validity  of  summons,  duty  of  justice  to  fill 
all  blanks  and  complete  the  summons  before  delivery  to  officer,  291. 
What  is  and  what  is  not  valid  service  of  it,  314. 
When  discrepancy  in  process  is  immaterial,  304. 
When  the  suit  is  actually  commenced,  312. 
When  it  may  be  executed  by  private  persons,  305. 
When  it  should  be  returned,  practice,  294. 
Where  special  officer  can  axecute  mesne  process,  307. 
Rule  for  computation  of  time,  296. 
Service  of  process  or  appearance  essential,  429. 
To  procure  evidence,  325. 

To  whom  directed  and  by  whom  served,  distinction  between  criminal 
and  civil  process,  306. 

QUALIFICATIONS. 
Of  justice,  9. 

QUARTER  SESSIONS. 

Court  of,  its  jurisdiction,  2. 

RECORD  OF  JUSTICE. 

What  must  appear  upon  it,  353. 
What  it  should  include  and  recite,  349. 

RECORD. 

Justice's  record  must  show  facts  which  confer  jurisdiction,  360. 

Lost  complaint  may  be  supplied  after  appeal,  1049. 

Of  marriages  in  Nevada  kept  by  recorder  of  deeds,  70. 

Of  marriages  in  Dakota,  60. 

Of  marriages  must  be  made  in  Missouri,  57. 

Of  marriage  must  be  made  in  Minnesota,  56. 

Of  marriages  must  be  made,  Colorado,  55. 

When  justices'  courts  are  courts  of  record,  346. 

RECORD  ARI. 

What  It  is,  737,  738. 

RETURN  OF  MARRIAGE  LICENSE.     See  Marriage. 
In  Wyoming  Territory,  62. 
In  Washington  Territory,  61. 
In  California,  59. 
In  Missouri,  57. 
In  Arkansas,  by  whom,  63. 
In  Indiana,  58. 
See  Marriage,  56. 
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RHODE  ISLAND. 

Election  of  justices  in,  8  (e) . 

Justices  may  take  acknowledgment  of  deeds,  72,  B  (kk) . 

Limitation  upon  jurisdiction  of  justices  In  Rhode  Island,  105,  A  (11) . 

Marriage  law  in,  justice  cannot  solemnize  marriage,  45. 

Rule  as  to  judgment,  598. 

REMITTITUR.    See  Jurisdiction. 

Can  not  be  entered  before  judgment  Is  rendered,  Arkansas,  rule  in,  as 
to  remittitur,  150. 

REPLEVIN. 

Appeal  In,  980. 

In  general,  what  it  Is,  and  when  action  will  lie,  910,  911. 

In  justices'  courts,  limitation  of  jurisdiction,  form  of  procedure,  912. 

Limited  jurisdiction  in,  what  concerns  jurisdiction,  913. 

Rule  as  to  his  immunity  In,  justice  from  liability  in  judicial  acts,  982. 

SEARCH  WARRANT. 

Cannot  be  issued  by  justice  on  his  own  behalf,  1189. 
Duties  of  justice  in  issuing  them,  1187. 
Essentials  of,  1138. 

SET-OFF. 

Against  whom  it  may  be  pleaded,  407. 
Can  be  filed  in  appellate  court,  840. 
Cases  may  be  remitted,  894. 
Counter-claim,  distinction,  404. 

Counter-claim  —  Numerical  limit  of  justice's  jurisdiction  applies,  as 
well  to  defendant's  counter-claim  as  plaintiff 's  demand,  129. 
How  It  affects  jurisdiction,  125. 
Pleading  when  plaintiff  dismisses  his  suit,  405. 
Rule  as  to,  880,  831. 

Rule  as  to,  as  concerning  jurisdiction,  120. 
Rule  concerning,  in  Mississippi,  891. 
The  law  of  recoupment,  set-off  and  counter-claim,  447. 
Unliquidated  damages  may  be  given  in  evidence  by  way  of  set-off, 
quaere,  501. 

SOUTH  CAROLINA. 

Appointment  of  justices  in,  8  (m) . 

Limitation  of  justice,  criminal  jurisdiction,  1098. 

Limitations   upon    jurisdiction  of    justices    in    South    Carolina, 

105,  A  (kk) . 
Marriage  laws  of  exclude  justices,  48. 
Rule  as  to  appeal,  808. 
Rule  as  to  judgment,  609. 
Rule  as  to  liability  of  justice,  988. 
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SOUTH  CAROLINA  —  Continued. 
Rule  as  to  new  trial,  808. 
Bale  as  to  trial  de  novo,  882. 
Trial  by  jury  in  justice's  court  in  South  Carolina,  88,  A  (0. 

STATUTE  OF  LIMITATIONS. 

When  it  need  not  be  pleaded,  455. 

Under  which  arrest  may  be  made  upon  civil  process,  322,  B  (a) . 

STAY. 

Statutory  stay  of  execution,  Texas,  648. 

Statutory  stay  of  execution,  its  incidents,  640,  641,  642. 

Stayor  liable  as  judgment  debtor,  641. 

SUCCESSION.    See  Justice. 

Of  justices,  justice  haying  docket  of  predecessor  presumed  to  in 
lawful  possession,  21 . 

STATUTORY  OFFICER. 

Justice  now  a  statutory  officer,  re-enactment  of  his  common-law 
powers,  7. 

SUNDAY  LAW. 

What  justice  may  and  may  not  do  on  Sunday,  484. 

SUNDAYS  AND  HOLIDAYS. 
Rule  on  that  subject,  796. 
Not  to  be  included  in  computation,  311. 

SURETY. 

Liability  of  on  appeal  bond,  801 . 
Liability  of  an  official  bond,  1001. 

SURETIES. 

In  appeal  bond  may  stand  upon  the  very  terms  of  his  contract,  848. 
On  official  bond,  for  what  liable,  1000. 


TENNESSEE. 

Duties  of  justices  in  as  members  of  the  county  court,  81,  32. 
Election  of  justices  in,  8  (11) . 
Form  of  return  of  marriage  license  in,  66. 
Justice  may  depute  a  special  constable,  280,  A  (d). 
Justices  may  take  depositions,  acknowledgment  of  deeds,  subpoena 
of  justice  in  Tennessee,  72,  B  (m) . 

Limitation  upon  jurisdiction  of  justices  in  Tennessee,  105,  A  (q). 
Law  as  to  stay,  642. 

Marriage  laws  connected  with  justices  in,  form  of  return,  66. 
Proceedings  in  replevin,  what  is  requisite  to  give  justices  jurisdic- 
tion, 932. 
Rule  in  as  to  amendment  of  judgment,  578. 
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TENNESSEE  —  Continued. 
Rule  as  to  appeal,  197,  788. 
Rule  in  as  to  attachment,  330. 
Rule  as  to  cognizance  of  justice  of  offenses,  1020. 
Rule  as  to  equity,  711. 
Rule  as  to  fugitive  from  justice,  1074. 
Rules  of  garnishment,  648 . 
Rule  as  to  irregular  judgments,  680. 
Rule  as  to  judgment,  687. 

Rule  as  to  judgment  against  executor  de  son  tort,  616. 
Rule  as  to  jurisdiction  over  game  laws,  1041. 
Rule  as  to  mechanic's  liens,  968. 
Rule  of  practice,  488. 
Rule  in  as  to  process,  320. 

Rule  as  to  summary  judgment  against  justices,  995. 
Rule  as  to  taking  appeal,  682. 

TERM  OF  OFFICE. 

Of  justice,  8,  14,  15,  16,  17. 

TERRITORIAL  JURISDICTION.    See  Jurisdiction. 
Constitutional  requirements  must  be  observed,  212. 
Is  a  question  of  fact,  218. 

TERRITORIAL  LIMITATION.    See  Jurisdiction. 
Effect  of  on  validity  of  judgment,  qucere,  214. 
Of  jurisdiction,  when  attachment  may  be  issued  without  service  of 
summons,  211 . 

TEXAS. 

Election  of  justices,  8  (u) . 

Marriage  laws  connected  with  justices  in,  license  to  be  returned,  71. 

Constable  is  regular  ministerial  officer  of  justices  courts,  280,  A  (o) . 

How  lien  of  execution  enforced  in,  636. 

Justice  is  ex  officio  notary,  72,  B  (/>) . 

Numerical  limitation  upon  the  jurisdiction  of  justices  in  Texas,  105, 

AW- 
Peculiar  operation  of  judgment,  617. 

Rule  as  to  appeal,  717. 

Rule  as  to  appeal  bond,  778. 

Rule  as  to  appeal  in  criminal  cases,  1119. 

Rule  as  to  criminal  law,  1025. 

Rule  as  to  execution  upon  justice's  judgment,  633. 

Rule  as  to  judgment,  603. 

Rule  in  as  to  Impeaching  judgment,  577. 

Rule  in  as  to  jurisdiction  of  justice,  216. 

Rule  as  to  jurisdiction,  812,  1026,  1027,  1101,  1102. 

Rule  as  to  removal  of  justice,  1008. 
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TEXAS  —  Continued. 

Rule  as  to  statutory  stay  of  execution,  643. 
Rule  as  to  trial  de  novo*  873. 

TITLE  TO  LAND.     See  Jurisdiction. 

Cannot  be  brought  into  question  by  tenant  against  landlord,  193. 

Cannot  be  put  into  issue  by  third  person,  412. 

Cannot  be  tried  by  justice  nor  upon  an  appeal  by  appellate  court,  844. 

Course  prescribed  when  it  is  Involved  in  an  action,  843. 

Fences  coustitute  an  integral  part  of  the  land  on  which  they  stand, 

195. 
If  involved,  what  is  necessary  to  defeat  jurisdiction,  171,  172. 
Is  not  put  in  issue  unless  denied  as  well  as  asserted,  204. 
Is  involved  when  it  is  incumbent  upon  plaintiff  to  prove  that  he  is 

interested  in  land,  183. 
If  it  appears  in  the  pleadings,  what  proceedings  are  to  be  taken,  180- 
Jurisdiction,  exception  to  rule  on  that  subject,  187. 
Justice  has  not  jurisdiction  where  there  is  a  claim  of  title  to  land 

made  and  an  issue  tendered,  199. 
Justices  have  jurisdiction  in  possessory  actions  between  landlord 

and  tenant,  177. 
Justices  cannot  proceed  if  the  question  of  title  is  made  by  a  third 

party  lawfully  admitted  into  the  cause,  178. 
Justices  have  no  jurisdiction  of  technical  waste,  175. 
Justices  have  no  jurisdiction  when  it  is  collaterally  involved,  173. 
Justice  has  not  jurisdiction,  if  the  relation  of  landlord  and  tenant 

is  established  he  has,  205. 
Justice  has  no  jurisdiction  of  easements,  174. 
Not   involved    in  questions  between  landlord  and   tenant,  nor  in 

forcible  entry  and  detainer,  197. 
Not  involved  in  case  of  tresspass  on  land  in  actual  possession  of 

plaintiff,  184. 
Proceeding  when  it  Is  involved  in  the  case,  182,  185. 
Proceedings  prescribed  when  it  is  brought  before  a  justice  in  West 

Virginia,  190. 
Proceedings  when  it  is  pleaded  in  abatement,  402. 
Statutory  proceedings  of  the  defendant  if  he  sets  up  defense  involv- 
ing it,  198. 
What  defense  is  necessary  to  defeat  justice's  jurisdiction,  189. 
What  justice  may  do  with  reference  to  case  involving  real  estate,  200. 
What  must  appear  to  show  that  it  is  involved,  206. 
What  is  real  estate  in  view  of  the  law  excluding,  the  jurisdiction 

of  the  justice,  191. 
What  will  operate  to  raise  the  question,  181. 
When  it  can  be  properly  said  to  be  involved  in  the  suit,  186. 
When  it  does  not  come  into  question,  obstructing  roads,  192. 
When  it  will  oust  jurisdiction  of  justice,  179. 
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TITLE  TO  LAND  —  Continued. 

Where  proceedings  of  a  justice  involving  it  are  void  sub  modo  only, 

188. 
If  it  is  Involved  justice  may  dismiss  the  suit,  494. 

TRESPASS.     See  Title  to  Land. 

To  real  estate,  jurisdiction  of,  what  is  personalty,  rule  as  to  con- 
struction, queer e,  203. 

TRIAL. 

De  novo  in  appellate  court,  879. 

TRIAL  JUSTICES. 

Limits  of  their  jurisdiction,  96. 

TRUSTEE  PROCESS.    See  Garnishment. 

Proceeding  supplementary  to  execution,  garnishment,  647. 

VENUE.    See  Practice. 

Change  of,  effected  by  actions  of  first  justice,  504. 

Change  of,  for  bias  or  prejudice,  512. 

Change  of,  grantable  only  on  payment  of  costs,  515. 

Change  of  is  not  jurisdictional,  508. 

Change  of,  not  effected  unless  second  justice  is  designated  by  the 

first,  506. 
Change  of,  rule  as  to  costs,  509. 
Change  of,  rule  In  Missouri,  507. 

Change  takes  effect  upon  entry  of  order  on  docket,  510. 
Change  of,  upon  what  granted,  general  rule,  502. 
What  is  essential,  505. 

What  can  not  be  done  if  second  justice  refuses  to  act,  513. 
What  is  necessary  to  effect  it,  and  what  is  sufficient  evidence  of  it 

514. 
When  it  will  be  granted  in  appellate  court,  511. 
When  new  justice  acquires  jurisdiction,  503. 

VERDICT.    See  Justices'  Courts. 

After  it  is  rendered  the  record  can  not  be  altered,  535. 

VERMONT. 

Constable  is  regular  ministerial  officer  of  justices'  courts,  280  A,  (?). 
Duties  in  that  State  which  require  the  co-operation  of  two  or  more 

justices,  4. 
Election  of  justices  in,  8  (d). 
Justices  may  take  acknowledgment  of  deeds,  deeds,  justices  may 

take  acknowledgment  of  in  Vermont,  72,  B  (r) . 
Marriage  laws  in,  connected  with  justices,  43. 
Numerical  limitation  of  jurisdiction  In,  105  A  (5)., 
Rule  in  as  to  appeal,  696,  704,  776,  818,  855,  871. 
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